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ANNEX W

RULES GOVERNING THE APPLICATION OF THE PROVISIONSOF THE WTO

AGREEMENT
(In accordance with Art. 29(2)(A))

(A) Provisions of the WTO Agreement applicableto the ECT under Article 29(2)(a)

The following provisions of the WTO Agreement shall be applicable under Article 29(2)(a):

(1)

Marrakesh Agreement Establishing the World Trade Organization

Articlel X
Decision-Making

3. In exceptional circumstances, the Ministeria Conference may decide to
waive an obligation imposed on a Member by this Agreement or any of the
Multilateral Trade Agreements, provided that any such decision shall be taken by
three fourths® of the Members unless otherwise provided for in this paragraph.

@ A request for awaiver concerning this Agreement shall be submitted
to the Ministerial Conference for consideration pursuant to the practice of decision-
making by consensus. The Ministerial Conference shall establish a time-period,
which shall not exceed 90 days, to consider the request. If consensusis not reached
during the time-period, any decision to grant a waiver shall be taken by three
fourths? of the Members.

(b) A request for a walver concerning the Multilateral Trade
Agreements in Annexes 1A or 1B or 1C and their annexes shall be submitted
initially to the Council for Trade in Goods, the Council for Trade in Services or the
Council for TRIPS, respectively, for consideration during a time-period which shall
not exceed 90 days. At the end of the time-period, the relevant Council shall
submit areport to the Ministerial Conference.

4. A decision by the Ministerial Conference granting a waiver shall state the
exceptional circumstances justifying the decision, the terms and conditions
governing the application of the waiver, and the date on which the waiver shall
terminate. Any waiver granted for a period of more than one year shall be reviewed
by the Ministerial Conference not later than one year after it is granted, and
thereafter annually until the waiver terminates. In each review, the Ministerial
Conference shall examine whether the exceptional circumstances justifying the
waiver still exist and whether the terms and conditions attached to the waiver have
been met. The Ministerial Conference, on the basis of the annual review, may
extend, modify or terminate the waiver.

1 A decision to grant a waiver in respect of any obligation subject to a transition period or a period for staged
implementation that the requesting Member has not performed by the end of the relevant period shall be taken only by

CcoNnsensus.
2 | dem.



Article XVI
Miscellaneous Provisions

1. Except as otherwise provided under this Agreement or the Multilateral
Trade Agreements, the WTO shall be guided by the decisions, procedures and
customary practices followed by the CONTRACTING PARTIES to GATT 1947
and the bodies established in the framework of GATT 1947.

3. In the event of a conflict between a provision of this Agreement and a
provison of any of the Multilateral Trade Agreements, the provision of this
Agreement shall prevail to the extent of the conflict.

4. Each Member shal ensure the conformity of its laws, regulations and
administrative procedures with its obligations as provided in the annexed
Agreements.

(@ Annex 1A tothe WTO Agreement:
Multilateral Agreementson Tradein Goods:

(i) General Agreement on Tariffsand Trade 1994

1 The General Agreement on Tariffs and Trade 1994 ("GATT 1994") shall
consist of:

@ the provisions in the General Agreement on Tariffs and Trade, dated
30 October 1947, annexed to the Fina Act Adopted at the Conclusion of the
Second Session of the Preparatory Committee of the United Nations Conference on
Trade and Employment (excluding the Protocol of Provisional Application), as
rectified, amended or modified by the terms of legal instruments which have
entered into force before the date of entry into force of the WTO Agreement;

(b) the provisions of the legal instruments set forth below that have
entered into force under the GATT 1947 before the date of entry into force of the
WTO Agreement:

(1) protocols and certifications relating to tariff concessions,

(i) protocols of accession (excluding the provisions (a)
concerning provisional application and withdrawa of
provisional application and (b) providing that Part Il of
GATT 1947 shal be applied provisionaly to the fullest
extent not inconsistent with legislation existing on the date of
the Protocol);

(iii) decisons on waivers granted under Article XXV of
GATT 1947 and still in force on the date of entry into force
of the WTO Agreement’;

% The waivers covered by this provision are listed in footnote 7 on pages 11 and 12 in Part Il of document MTN/FA of
15 December 1993 and in MTN/FA/Corr.6 of 21 March 1994. The Ministerial Conference shall establish at its first
session arevised list of waivers covered by this provision that adds any waivers granted under GATT 1947 after 15



(iv)  other decisons of the CONTRACTING PARTIES to
GATT 1947;

(c) the Understandings set forth below:

(1) Understanding on the Interpretation of Article 11:1(b) of the
Genera Agreement on Tariffsand Trade 1994;

(i) Understanding on the Interpretation of Article XVII of the
Genera Agreement on Tariffsand Trade 1994;

(i)  Understanding on Balance-of-Payments Provisions of the
Genera Agreement on Tariffs and Trade 1994;

(iv)  Understanding on the Interpretation of Article XXIV of the
Genera Agreement on Tariffsand Trade 1994;

(v) Understanding in Respect of Waivers of Obligations under
the General Agreement on Tariffs and Trade 1994;

2. Explanatory Notes

@ The references to "contracting party” in the provisions of GATT 1994 shall
be deemed to read "Member”. The references to "less-developed contracting party”
and "developed contracting party” shall be deemed to read "developing country
Member" and "developed country Member”. The references to "Executive
Secretary" shall be deemed to read "Director-General of the WTO".

(b) The references to the CONTRACTING PARTIES acting jointly in Articles
XV:1, XV:2, XV:8, XXXVIII and the Notes Ad Article XII and XVIII; and in the
provisions on special exchange agreements in Articles XV:2, XV:3, XV:6, XV:.7
and XV:9 of GATT 1994 shall be deemed to be references to the WTO. The other
functions that the provisions of GATT 1994 assign to the CONTRACTING
PARTIES acting jointly shall be allocated by the Ministerial Conference.

(© () The text of GATT 1994 shall be authentic in English, French and
Spanish.

(i)  The text of GATT 1994 in the French language shall be subject to
the rectifications of terms indicated in Annex A to document
MTN.TNC/41.

(iii)  The authentic text of GATT 1994 in the Spanish language shall be
the text in Volume IV of the Basic Instruments and Selected
Documents series, subject to the rectifications of terms indicated in
Annex B to document MTN.TNC/41.

3. @ The provisions of Part Il of GATT 1994 shall not apply to measures

December 1993 and before the date of entry into force of the WTO Agreement, and deletes the waivers which will
have expired by that time.



taken by a Member under specific mandatory legidation, enacted by that Member
before it became a contracting party to GATT 1947, that prohibits the use, sale or
lease of foreign-built or foreign-reconstructed vessels in commercial applications
between points in national waters or the waters of an exclusive economic zone.
This exemption applies to: (&) the continuation or prompt renewal of a non-
conforming provision of such legidation; and (b) the amendment to a non-
conforming provision of such legislation to the extent that the amendment does not
decrease the conformity of the provison with Part Il of GATT 1947. This
exemption is limited to measures taken under legislation described above that is
notified and specified prior to the date of entry into force of the WTO Agreement.
If such legislation is subsequently modified to decrease its conformity with Part Il
of GATT 1994, it will no longer qualify for coverage under this paragraph.

(b) The Ministerial Conference shall review this exemption not later
than five years after the date of entry into force of the WTO Agreement and
thereafter every two years for aslong as the exemption isin force for the purpose of
examining whether the conditions which created the need for the exemption still
prevail.

(© A Member whose measures are covered by this exemption shall
annually submit a detailed statistical notification consisting of a five-year moving
average of actua and expected deliveries of relevant vessels as well as additional
information on the use, sale, lease or repair of relevant vessels covered by this
exemption.

(d) A Member that considers that this exemption operates in such a
manner as to justify areciprocal and proportionate limitation on the use, sale, lease
or repair of vessels constructed in the territory of the Member invoking the
exemption shall be free to introduce such a limitation subject to prior notification to
the Ministerial Conference.

(e This exemption is without prejudice to solutions concerning specific
aspects of the legidation covered by this exemption negotiated in sectora
agreements or in other fora.

(i) bis The General Agreement on Tariffsand Trade (GATT 1947)*

[ The Governments of the Commonwealth of Australia, the Kingdom of Belgium, the United
Sates of Brazl, Burma, Canada, Ceylon, the Republic of Chile, the Republic of China, the
Republic of Cuba, the Czechoslovak Republic, the French Republic, India, Lebanon, the
Grand-Duchy of Luxemburg, the Kingdom of the Netherlands, New Zealand, the Kingdom
of Norway, Pakistan, Southern Rhodesia, Syria, the Union of South Africa, the United
Kingdom of Great Britain and Northern Ireland, and the United Sates of America:

Recognizing that their relations in the field of trade and economic endeavour should be
conducted with a view to raising standards of living, ensuring full employment and a large
and steadily growing volume of real income and effective demand, developing the full use
of the resources of the world and expanding the production and exchange of goods,

* Editor’s note: General Agreement on Tariffs and Trade 1994 consists of and must be read with GATT 1947.



Being desirous of contributing to these objectives by entering into reciprocal and mutually
advantageous arrangements directed to the substantial reduction of tariffs and other
barriers to trade and to the eimination of discriminatory treatment in international
commerce,

Have through their Representatives agreed as follows:]

PART I
Articlel
General Most-Favoured-Nation Treatment

1 With respect to customs duties and charges of any kind imposed on or in
connection with importation or exportation or imposed on the international transfer
of payments for imports or exports, and with respect to the method of levying such
duties and charges, and with respect to all rules and formalities in connection with
importation and exportation, and with respect to all matters referred to in
paragraphs 2 and 4 of Article I1l, any advantage, favour, privilege or immunity
granted by any contracting party to any product originating in or destined for any
other country shall be accorded immediately and unconditionally to the like product
originating in or destined for the territories of all other contracting parties.

[Ad Articlel
Paragraph 1

The obligations incorporated in paragraph 1 of Article | by reference to
paragraphs 2 and 4 of Article I1l and those incorporated in paragraph 2 (b)
of Article Il by reference to Article VI shall be considered as falling within
Part Il for the purposes of the Protocol of Provisional Application.

The crossreferences, in the paragraph immediately above and in
paragraph 1 of Article I, to paragraphs 2 and 4 of Article 11 shall only apply
after Article I11 has been modified by the entry into force of the amendment
provided for in the Protocol Modifying Part 11 and Article XXVI of the
General Agreement on Tariffs and Trade, dated September 14, 1948.%]

2. The provisions of paragraph 1 of this Article shall not require the
elimination of any preferences in respect of import duties or charges which do not
exceed the levels provided for in paragraph 4 of this Article and which fall within
the following descriptions:

@ Preferences in force exclusively between two or more of the
territories listed in Annex A, subject to the conditions set forth therein;

(b) Preferences in force exclusively between two or more territories
which on July 1, 1939, were connected by common sovereignty or relations of
protection or suzerainty and which are listed in Annexes B, C and D, subject to the
conditions set forth therein;

(© Preferences in force exclusively between the United States of
America and the Republic of Cuba;

5 This Protocol entered into force on 14 December 1948.



(d) Preferences in force exclusively between neighbouring countries
listed in Annexes E and F.

3. The provisions of paragraph 1 shall not apply to preferences between the
countries formerly a part of the Ottoman Empire and detached from it on July 24,
1923, provided such preferences are approved under paragraph 5°, of Article XXV
which shall be applied in this respect in the light of paragraph 1 of Article XXIX.

4. The margin of preference on any product in respect of which apreferenceis
permitted under paragraph 2 of this Article but is not specificaly set forth as a
maximum margin of preference in the appropriate Schedule annexed to this
Agreement shall not exceed:

@ in respect of duties or charges on any product described in such
Schedule, the difference between the most-favoured-nation and preferential rates
provided for therein; if no preferential rate is provided for, the preferential rate
shall for the purposes of this paragraph be taken to be that in force on April 10,
1947, and, if no most-favoured-nation rate is provided for, the margin shall not
exceed the difference between the most-favoured-nation and preferential rates
existing on April 10, 1947;

(b) in respect of duties or charges on any product not described in the
appropriate Schedule, the difference between the most-favoured-nation and
preferential rates existing on April 10, 1947.

In the case of the contracting parties named in Annex G, the date of April 10, 1947,
referred to in subparagraph (a) and (b) of this paragraph shall be replaced by the
respective dates set forth in that Annex.

[Paragraph 4

The term "margin of preference” means the absol ute difference between the
most-favoured-nation rate of duty and the preferential rate of duty for the like
product, and not the proportionate relation between those rates. As
examples:

Q) If the most-favoured-nation rate were 36 per cent ad
valorem and the preferential rate were 24 per cent ad
valorem, the margin of preference would be 12 per cent ad
valorem, and not one-third of the most-favoured-nation rate;

2 If the most-favoured-nation rate were 36 per cent ad
valorem and the preferential rate were expressed as two-
thirds of the most-favoured-nation rate, the margin of
preference would be 12 per cent ad valorem;

©)] If the most-favoured-nation rate were 2 francs per
kilogramme and the preferential rate were 1.50 francs per
kilogramme, the margin of preference would be 0.50 franc
per kilogramme.

The following kinds of customs action, taken in accordance with established
uniform procedures, would not be contrary to a general binding of margins of

® The authentic text erroneously reads "subparagraph 5 (a)".



preference:

(1) The re-application to an imported product of a tariff
classification or rate of duty, properly applicable to such
product, in cases in which the application of such
classification or rate to such product was temporarily
suspended or inoperative on April 10, 1947; and

(i)  The classification of a particular product under a tariff item
other than that under which importations of that product
were classified on April 10, 1947, in cases in which the tariff
law clearly contemplates that such product may be classified
under more than one tariff item.]

Articlell
Schedules of Concessions

1 (b) ... . Such products shall also be exempt from al other duties or
charges of any kind imposed on or in connection with the importation in excess of
those imposed on the date of this Agreement or those directly and mandatorily
required to be imposed thereafter by legidation in force in the importing territory
on that date.

[ Understanding on the Interpretation of Article I1:1(b) of the General
Agreement on Tariffs and Trade 1994

Members hereby agree as follows:

1. In order to ensure transparency of the legal rights and obligations
deriving from paragraph 1(b) of Article Il, the nature and level of any "other
duties or charges' levied on bound tariff items, as referred to in that
provision, shall be recorded in the Schedules of concessions annexed to
GATT 1994 against the tariff item to which they apply. It is understood that
such recording does not change the legal character of "other duties or

charges'.

3. "Other duties or charges' shall be recorded in respect of all tariff
bindings.

4 ... It will be open to any Member to challenge the existence of an

"other duty or charge’, on the ground that no such "other duty or charge"
existed at the time of the original binding of the item in question, as well as
the consistency of the recorded level of any "other duty or charge" with the
previously bound level, for a period of three years after the date of entry into
force of the WTO Agreement or three years after the date of deposit with the
Director-General of the WTO of the instrument incor porating the Schedule in
question into GATT 1994, if that is a |ater date.

5. The recording of "other duties or charges’ in the Schedules is
without prgudice to their consistency with rights and obligations under
GATT 1994 other than those affected by paragraph 4. All Members retain
the right to challenge, at any time, the consistency of any "other duty or
charge" with such obligations.



7. "Other duties or charges' omitted from a Schedule at the time of
deposit of the instrument incorporating the Schedule in question into GATT
1994 with, until the date of entry into force of the WTO Agreement, the
Director-General to the CONTRACTING PARTIES to GATT 1947 or,
thereafter, with the Director-General of the WTO, shall not subsequently be
added to it and any "other duty or charge” recorded at a level lower than that
prevailing on the applicable date shall not be restored to that level unless
such additions or changes are made within six months of the date of deposit
of the instrument.]

2. Nothing in this Article shall prevent any contracting party from imposing at
any time on the importation of any product:

@ a charge equivalent to an internal tax imposed consistently with the
provisions of paragraph 2 of Articlel1l in respect of the like domestic product or in
respect of an article from which the imported product has been manufactured or
produced in whole or in part;

[Ad Articlell
Paragraph 2 (a)

The cross-reference, in paragraph 2 (a) of Article 11, to paragraph 2 of
Articlelll shall only apply after Article Ill has been modified by the entry into
force of the amendment provided for in the Protocol Modifying Part 11 and
Article XXVI of the General Agreement on Tariffs and Trade, dated
September 14, 1948.7]

(b) any anti-dumping or countervailing duty applied consistently with
the provisions of Article VI;

[Paragraph 2 (b)

See the note relating to paragraph 1 of Article ]

(© fees or other charges commensurate with the cost of services
rendered.

3. No contracting party shall alter its method of determining dutiable value or
of converting currencies so as to impair the value of any of the concessions
provided for in the appropriate Schedule annexed to this Agreement.

4. If any contracting party establishes, maintains or authorizes, formally or in
effect, a monopoly of the importation of any product described in the appropriate
Schedule annexed to this Agreement, such monopoly shall not, except as provided
for in that Schedule or as otherwise agreed between the parties which initially
negotiated the concession, operate so as to afford protection on the average in
excess of the amount of protection provided for in that Schedule. The provisions of
this paragraph shal not limit the use by contracting parties of any form of
assistance to domestic producers permitted by other provisions of this Agreement.

" This Protocol entered into force on 14 December 1948.



[Paragraph 4

Except where otherwise specifically agreed between the contracting parties
which initially negotiated the concession, the provisions of this paragraph
will be applied in the light of the provisions of Article 31 of the Havana
Charter.]

5. If any contracting party considers that a product is not receiving from
another contracting party the treatment which the first contracting party believes to
have been contemplated by a concession provided for in the appropriate Schedule
annexed to this Agreement, it shall bring the matter directly to the attention of the
other contracting party. If the latter agrees that the treatment contemplated was that
clamed by the first contracting party, but declares that such treatment cannot be
accorded because a court or other proper authority has ruled to the effect that the
product involved cannot be classified under the tariff laws of such contracting party
so as to permit the treatment contemplated in this Agreement, the two contracting
parties, together with any other contracting parties substantially interested, shall
enter promptly into further negotiations with a view to a compensatory adjustment
of the matter.

6. @ The specific duties and charges included in the Schedules relating to
contracting parties members of the International Monetary Fund, and margins of
preference in specific duties and charges maintained by such contracting parties, are
expressed in the appropriate currency at the par value accepted or provisionaly
recognized by the Fund at the date of this Agreement. Accordingly, in case this par
value is reduced consistently with the Articles of Agreement of the International
Monetary Fund by more than twenty per centum, such specific duties and charges
and margins of preference may be adjusted to take account of such reduction;
provided that the CONTRACTING PARTIES (i.e, the contracting parties acting
jointly as provided for in Article XXV) concur that such adjustments will not
impair the value of the concessions provided for in the appropriate Schedule or
elsewhere in this Agreement, due account being taken of all factors which may
influence the need for, or urgency of, such adjustments.

(b) Similar provisions shall apply to any contracting party not a member
of the Fund, as from the date on which such contracting party becomes a member of
the Fund or entersinto a special exchange agreement in pursuance of Article XV.

PART Il
Articlelll
National Treatment on Internal Taxation and Regulation

[Ad Articlelll

Any internal tax or other internal charge, or any law, regulation or
requirement of the kind referred to in paragraph 1 which applies to an
imported product and to the like domestic product and is collected or
enforced in the case of the imported product at the time or point of
importation, is nevertheless to be regarded as an internal tax or other
internal charge, or a law, regulation or requirement of the kind referred to in
paragraph 1, and is accordingly subject to the provisions of Articlelll.]



1 The contracting parties recognize that internal taxes and other internal
charges, and laws, regulations and requirements affecting the internal sale, offering
for sale, purchase, transportation, distribution or use of products, and interna
quantitative regulations requiring the mixture, processing or use of products in
specified amounts or proportions, should not be applied to imported or domestic
products so as to afford protection to domestic production.

[Paragraph 1

The application of paragraph 1 to internal taxes imposed by local
governments and authorities with the territory of a contracting party is
subject to the provisions of the final paragraph of Article XXIV. The term
"reasonable measures’ in the last-mentioned paragraph would not require,
for example, the repeal of existing national legislation authorizing local
governments to impose internal taxes which, although technically
inconsistent with the letter of Article 111, are not in fact inconsistent with its
spirit, if such repeal would result in a serious financial hardship for the local
governments or authorities concerned. With regard to taxation by local
governments or authorities which is inconsistent with both the letter and
spirit of Article I, the term "reasonable measures’ would permit a
contracting party to eliminate the inconsistent taxation gradually over a
transition period, if abrupt action would create serious administrative and
financial difficulties]

2. The products of the territory of any contracting party imported into the
territory of any other contracting party shall not be subject, directly or indirectly, to
internal taxes or other internal charges of any kind in excess of those applied,
directly or indirectly, to like domestic products. Moreover, no contracting party
shall otherwise apply internal taxes or other internal charges to imported or
domestic products in amanner contrary to the principles set forth in paragraph 1.

[Paragraph 2

A tax conforming to the requirements of the first sentence of paragraph 2
would be considered to be inconsistent with the provisions of the second
sentence only in cases where competition was involved between, on the one
hand, the taxed product and, on the other hand, a directly competitive or
substitutable product which was not similarly taxed.]

3. With respect to any existing internal tax which is inconsistent with the
provisions of paragraph 2, but which is specifically authorized under a trade
agreement, in force on April 10, 1947, in which the import duty on the taxed
product is bound against increase, the contracting party imposing the tax shall be
free to postpone the application of the provisions of paragraph 2 to such tax until
such time as it can obtain release from the obligations of such trade agreement in
order to permit the increase of such duty to the extent necessary to compensate for
the elimination of the protective element of the tax.

4. The products of the territory of any contracting party imported into the
territory of any other contracting party shall be accorded treatment no less
favourable than that accorded to like products of national origin in respect of all
laws, regulations and requirements affecting their internal sale, offering for sale,
purchase, transportation, distribution or use. The provisions of this paragraph shall
not prevent the application of differentia internal transportation charges which are



based exclusively on the economic operation of the means of transport and not on
the nationality of the product.

5. No contracting party shall establish or maintain any internal quantitative
regulation relating to the mixture, processing or use of products in specified
amounts or proportions which requires, directly or indirectly, that any specified
amount or proportion of any product which is the subject of the regulation must be
supplied from domestic sources. Moreover, no contracting party shall otherwise
apply internal quantitative regulations in a manner contrary to the principles set
forth in paragraph 1.

[Paragraph 5

Regulations consistent with the provisions of the first sentence of paragraph
5 shall not be considered to be contrary to the provisions of the second
sentence in any case in which all of the products subject to the regulations
are produced domestically in substantial quantities. A regulation cannot be
justified as being consistent with the provisions of the second sentence on the
ground that the proportion or amount allocated to each of the products which
are the subject of the regulation constitutes an equitable relationship between
imported and domestic products.]

6. The provisions of paragraph 5 shall not apply to any internal quantitative
regulation in force in the territory of any contracting party on July 1, 1939, April
10, 1947, or March 24, 1948, at the option of that contracting party; Provided that
any such regulation which is contrary to the provisions of paragraph 5 shall not be
modified to the detriment of imports and shall be treated as a customs duty for the
purpose of negotiation.

7. No internal quantitative regulation relating to the mixture, processing or use
of products in specified amounts or proportions shall be applied in such amanner as
to alocate any such amount or proportion among external sources of supply.

8. @ The provisions of this Article shall not apply to laws, regulations or
requirements governing the procurement by governmental agencies of products
purchased for governmental purposes and not with a view to commercial resale or
with aview to use in the production of goods for commercial sale.

(b) The provisions of this Article shall not prevent the payment of
subsidies exclusively to domestic producers, including payments to domestic
producers derived from the proceeds of internal taxes or charges applied
consistently with the provisions of this Article and subsidies effected through
governmental purchases of domestic products.

0. The contracting parties recognize that internal maximum price control
measures, even though conforming to the other provisions of this Article, can have
effects prgudicia to the interests of contracting parties supplying imported
products. Accordingly, contracting parties applying such measures shall take
account of the interests of exporting contracting parties with a view to avoiding to
the fullest practicable extent such prejudicial effects.

10. The provisions of this Article shall not prevent any contracting party from
establishing or maintaining internal quantitative regulations relating to exposed
cinematograph films and meeting the requirements of Article V.



ArticleV
Freedom of Transit

1. Goods (including baggage), and also vessels and other means of transport,
shall be deemed to be in transit across the territory of a contracting party when the
passage across such territory, with or without trans-shipment, warehousing,
breaking bulk, or change in the mode of transport, is only a portion of a complete
journey beginning and terminating beyond the frontier of the contracting party
across whose territory the traffic passes. Traffic of this nature is termed in this
article "traffic in transit".

2. There shall be freedom of transit through the territory of each contracting
party, viathe routes most convenient for international transit, for traffic in transit to
or from the territory of other contracting parties. No distinction shall be made
which is based on the flag of vessels, the place of origin, departure, entry, exit or
destination, or on any circumstances relating to the ownership of goods, of vessels
or of other means of transport.

3. Any contracting party may require that traffic in transit through its territory
be entered at the proper custom house, but, except in cases of failure to comply
with applicable customs laws and regulations, such traffic coming from or going to
the territory of other contracting parties shall not be subject to any unnecessary
delays or restrictions and shall be exempt from customs duties and from all transit
duties or other charges imposed in respect of transit, except charges for
transportation or those commensurate with administrative expenses entailed by
transit or with the cost of services rendered.

4. All charges and regulations imposed by contracting parties on traffic in
transit to or from the territories of other contracting parties shall be reasonable,
having regard to the conditions of the traffic.

5. With respect to al charges, regulations and formalities in connection with
transit, each contracting party shall accord to traffic in transit to or from the
territory of any other contracting party treatment no less favourable than the
treatment accorded to traffic in transit to or from any third country.

[Ad ArticleV
Paragraph 5

With regard to transportation charges, the principle laid down in
paragraph 5 refers to like products being transported on the same route
under like conditions.]

6. Each contracting party shall accord to products which have been in transit
through the territory of any other contracting party treatment no less favourable
than that which would have been accorded to such products had they been
transported from their place of origin to their destination without going through the
territory of such other contracting party. Any contracting party shall, however, be
free to maintain its requirements of direct consignment existing on the date of this
Agreement, in respect of any goods in regard to which such direct consignment is a
requisite condition of eligibility for entry of the goods at preferential rates of duty



or has relation to the contracting party's prescribed method of valuation for duty
pUrpoSes.

7. The provisions of this Article shall not apply to the operation of aircraft in
transit, but shall apply to air transit of goods (including baggage).

Article VI
Anti-dumping and Countervailing Duties

1 The contracting parties recognize that dumping, by which products of one
country are introduced into the commerce of another country at less than the normal
value of the products, isto be condemned if it causes or threatens material injury to
an established industry in the territory of a contracting party or materially retards
the establishment of a domestic industry. For the purposes of this Article, a product
is to be considered as being introduced into the commerce of an importing country
at less than its normal value, if the price of the product exported from one country
to another

(@) is less than the comparable price, in the ordinary course of trade, for the like
product when destined for consumption in the exporting country, or,

(b) in the absence of such domestic price, isless than either

() the highest comparable price for the like product for export to any third
country in the ordinary course of trade, or

(i)the cost of production of the product in the country of origin plus a
reasonabl e addition for selling cost and profit.

Due alowance shall be made in each case for differences in conditions and terms of
sde, for differences in taxation, and for other differences affecting price
comparability.

[Ad Article VI
Paragraph 1

1 Hidden dumping by associated houses (that is, the sale by an
importer at a price below that corresponding to the price invoiced by an
exporter with whom the importer is associated, and also below the price in
the exporting country) constitutes a form of price dumping with respect to
which the margin of dumping may be calculated on the basis of the price at
which the goods are resold by the importer.

2. It is recognized that, in the case of imports from a country which has
a complete or substantially complete monopoly of its trade and where all
domestic prices are fixed by the State, special difficulties may exist in
determining price comparability for the purposes of paragraph 1, and in such
cases importing contracting parties may find it necessary to take into account
the possibility that a strict comparison with domestic prices in such a country
may not always be appropriate.]

2. In order to offset or prevent dumping, a contracting party may levy on any
dumped product an anti-dumping duty not greater in amount than the margin of



dumping in respect of such product. For the purposes of this Article, the margin of
dumping is the price difference determined in accordance with the provisions of

paragraph 1.

3. No countervailing duty shall be levied on any product of the territory of any
contracting party imported into the territory of another contracting party in excess
of an amount equal to the estimated bounty or subsidy determined to have been
granted, directly or indirectly, on the manufacture, production or export of such
product in the country of origin or exportation, including any special subsidy to the
transportation of a particular product. The term "countervailing duty” shall be
understood to mean a specia duty levied for the purpose of offsetting any bounty or
subsidy bestowed, directly, or indirectly, upon the manufacture, production or
export of any merchandise.

[Paragraphs 2 and 3

1 As in many other cases in customs administration, a contracting
party may require reasonable security (bond or cash deposit) for the payment
of anti-dumping or countervailing duty pending final determination of the
facts in any case of suspected dumping or subsidization.

2. Multiple currency practices can in certain circumstances constitute
a subsidy to exports which may be met by countervailing duties under
paragraph 3 or can constitute a form of dumping by means of a partial
depreciation of a country's currency which may be met by action under
paragraph 2. By "multiple currency practices’ is meant practices by
governments or sanctioned by governments.]

4. No product of the territory of any contracting party imported into the
territory of any other contracting party shall be subject to anti-dumping or
countervailing duty by reason of the exemption of such product from duties or taxes
borne by the like product when destined for consumption in the country of origin or
exportation, or by reason of the refund of such duties or taxes.

5. No product of the territory of any contracting party imported into the
territory of any other contracting party shall be subject to both anti-dumping and
countervailing duties to compensate for the same situation of dumping or export
subsidization.

6. @ No contracting party shall levy any anti-dumping or countervailing
duty on the importation of any product of the territory of another contracting party
unless it determines that the effect of the dumping or subsidization, as the case may
be, is such as to cause or threaten materia injury to an established domestic
industry, or is such as to retard materially the establishment of a domestic industry.

(b) The CONTRACTING PARTIES may waive the requirement of
subparagraph (a) of this paragraph so as to permit a contracting party to levy an
anti-dumping or countervailing duty on the importation of any product for the
purpose of offsetting dumping or subsidization which causes or threatens material
injury to an industry in the territory of another contracting party exporting the
product concerned to the territory of the importing contracting party. The
CONTRACTING PARTIES shal waive the requirements of subparagraph (a) of
this paragraph, so as to permit the levying of a countervailing duty, in cases in
which they find that a subsidy is causing or threatening material injury to an



industry in the territory of another contracting party exporting the product
concerned to the territory of the importing contracting party.

[Understanding in Respect of Waivers of Obligations under the General
Agreement on Tariffs and Trade 1994

Members hereby agree as follows:

1. A request for a waiver or for an extension of an existing waiver
shall describe the measures which the Member proposes to take, the specific
policy objectives which the Member seeks to pursue and the reasons which
prevent the Member from achieving its policy objectives by measures
consistent with its obligations under GATT 1994,

2. Any waiver in effect on the date of entry into force of the WTO
Agreement shall terminate, unless extended in accordance with the
procedures above and those of Article IX of the WTO Agreement, on the date
of its expiry or two years from the date of entry into force of the WTO
Agreement, whichever is earlier.]

[Paragraph 6 (b)

Waivers under the provisions of this subparagraph shall be granted only on
application by the contracting party proposing to levy an anti-dumping or
countervailing duty, as the case may be.]

(© In exceptional circumstances, however, where delay might cause
damage which would be difficult to repair, a contracting party may levy a
countervailing duty for the purpose referred to in subparagraph (b) of this paragraph
without the prior approva of the CONTRACTING PARTIES; Provided that such
action shall be reported immediately to the CONTRACTING PARTIES and that
the countervailing duty shall be withdrawn promptly if the CONTRACTING
PARTIES disapprove.

7. A system for the stabilization of the domestic price or of the return to
domestic producers of a primary commodity, independently of the movements of
export prices, which results at times in the sale of the commodity for export at a
price lower than the comparable price charged for the like commodity to buyersin
the domestic market, shall be presumed not to result in material injury within the
meaning of paragraph 6 if it is determined by consultation among the contracting
parties substantialy interested in the commaodity concerned that:

(a) the system has also resulted in the sale of the commodity for export at a
price higher than the comparable price charged for the like commodity to buyersin
the domestic market, and

(b) the system is so operated, either because of the effective regulation of
production, or otherwise, as not to stimulate exports unduly or otherwise seriously
prejudice the interests of other contracting parties.

ArticleVII

Valuation for Customs Purposes



1 The contracting parties recognize the validity of the general principles of
valuation set forth in the following paragraphs of this Article, and they undertake to
give effect to such principles, in respect of al products subject to duties or other
charges or restrictions on importation and exportation based upon or regulated in
any manner by value. Moreover, they shall, upon a request by another contracting
party review the operation of any of their laws or regulations relating to value for
customs purposes in the light of these principles. The CONTRACTING PARTIES
may request from contracting parties reports on steps taken by them in pursuance of
the provisions of this Article.

[Ad Article VII
Paragraph 1

The expression "or other charges' is not to be regarded as including
internal taxes or equivalent charges imposed on or in connection with
imported products.]

2. @ The value for customs purposes of imported merchandise should be
based on the actual value of the imported merchandise on which duty is assessed, or
of like merchandise, and should not be based on the value of merchandise of
national origin or on arbitrary or fictitious values.

(b) "Actua value" should be the price at which, at a time and place
determined by the legidation of the country of importation, such or like
merchandise is sold or offered for sale in the ordinary course of trade under fully
competitive conditions. To the extent to which the price of such or like merchandise
is governed by the quantity in a particular transaction, the price to be considered
should uniformly be related to either (i) comparable quantities, or (ii) quantities not
less favourable to importers than those in which the greater volume of the
merchandise is sold in the trade between the countries of exportation and
importation.

(© When the actual value is not ascertainable in accordance with
subparagraph (b) of this paragraph, the value for customs purposes should be based
on the nearest ascertainable equivalent of such value.

[Paragraph 2

1. It would be in conformity with Article VII to presume that "actual
value" may be represented by the invoice price, plus any non-included
charges for legitimate costs which are proper elements of "actual value" and
plus any abnormal discount or other reduction from the ordinary competitive
price.

2. It would be in conformity with Article VII, paragraph 2 (b), for a
contracting party to construe the phrase "in the ordinary course of trade ...
under fully competitive conditions', as excluding any transaction wherein the
buyer and seller are not independent of each other and price is not the sole
consideration.

3. The standard of "fully competitive conditions’ permits a contracting
party to exclude from consideration prices involving special discounts limited



to exclusive agents.

4. The wording of subparagraphs (a) and (b) permits a contracting
party to determine the value for customs purposes uniformly either (1) on the
basis of a particular exporter's prices of the imported merchandise, or (2) on
the basis of the general price level of like merchandise]

3. The value for customs purposes of any imported product should not include
the amount of any internal tax, applicable within the country of origin or export,
from which the imported product has been exempted or has been or will be relieved
by means of refund.

4. @ Except as otherwise provided for in this paragraph, where it is
necessary for the purposes of paragraph 2 of this Article for a contracting party to
convert into its own currency a price expressed in the currency of another country,
the conversion rate of exchange to be used shall be based, for each currency
involved, on the par value as established pursuant to the Articles of Agreement of
the International Monetary Fund or on the rate of exchange recognized by the Fund,
or on the par value established in accordance with a specia exchange agreement
entered into pursuant to Article XV of this Agreement.

(b) Where no such established par value and no such recognized rate of
exchange exist, the conversion rate shall reflect effectively the current value of such
currency in commercial transactions.

(© The CONTRACTING PARTIES, in agreement with the
International Monetary Fund, shall formulate rules governing the conversion by
contracting parties of any foreign currency in respect of which multiple rates of
exchange are maintained consistently with the Articles of Agreement of the
International Monetary Fund. Any contracting party may apply such rules in
respect of such foreign currencies for the purposes of paragraph 2 of this Article as
an dternative to the use of par values. Until such rules are adopted by the
Contracting Parties, any contracting party may employ, in respect of any such
foreign currency, rules of conversion for the purposes of paragraph 2 of this Article
which are designed to reflect effectively the value of such foreign currency in
commercial transactions.

(d) Nothing in this paragraph shall be construed to require any
contracting party to alter the method of converting currencies for customs purposes
which is applicable in its territory on the date of this Agreement, if such alteration
would have the effect of increasing generally the amounts of duty payable.

5. The bases and methods for determining the value of products subject to
duties or other charges or restrictions based upon or regulated in any manner by
value should be stable and should be given sufficient publicity to enable traders to
estimate, with areasonable degree of certainty, the value for customs purposes.

Article VIII
Fees and Formalities connected with Importation and Exportation

[Ad Article VIII



1. While Article VIII does not cover the use of multiple rates of
exchange as such, paragraphs 1 and 4 condemn the use of exchange taxes or
fees as a device for implementing multiple currency practices; if, however, a
contracting party is using multiple currency exchange fees for balance of
payments reasons with the approval of the International Monetary Fund, the
provisions of paragraph 9 (a) of Article XV fully safeguard its position.

2. It would be consistent with paragraph 1 if, on the importation of
products from the territory of a contracting party into the territory of another
contracting party, the production of certificates of origin should only be
required to the extent that is strictly indispensable.]

1. @ All fees and charges of whatever character (other than import and
export duties and other than taxes within the purview of Article 111) imposed by
contracting parties on or in connection with importation or exportation shall be
limited in amount to the approximate cost of services rendered and shall not
represent an indirect protection to domestic products or a taxation of imports or
exports for fiscal purposes.

(b) The contracting parties recognize the need for reducing the number
and diversity of fees and charges referred to in subparagraph (a).

(c) The contracting parties also recognize the need for minimizing the
incidence and complexity of import and export formalities and for decreasing and
simplifying import and export documentation requirements.

2. A contracting party shall, upon request by another contracting party or by
the CONTRACTING PARTIES, review the operation of its laws and regulationsin
the light of the provisions of this Article.

3. No contracting party shall impose substantial penalties for minor breaches
of customs regulations or procedural requirements. In particular, no penaty in
respect of any omission or mistake in customs documentation which is easily
rectifiable and obviously made without fraudulent intent or gross negligence shall
be greater than necessary to serve merely as awarning.

4. The provisions of this Article shall extend to fees, charges, formalities and
requirements imposed by governmental authorities in connection with importation
and exportation, including those relating to:

@ consular transactions, such as consular invoices and certificates;
(b) guantitative restrictions;

(© licensing;

(d) exchange control;

(e statistical services,

()] documents, documentation and certification;

(9 anaysis and inspection; and

(h) guarantine, sanitation and fumigation.



Articlel X
Marks of Origin

1. Each contracting party shall accord to the products of the territories of other
contracting parties treatment with regard to marking requirements no less
favourable than the treatment accorded to like products of any third country.

2. The contracting parties recognize that, in adopting and enforcing laws and
regulations relating to marks of origin, the difficulties and inconveniences which
such measures may cause to the commerce and industry of exporting countries
should be reduced to a minimum, due regard being had to the necessity of
protecting consumers against fraudulent or misleading indications.

3. Whenever it is administratively practicable to do so, contracting parties
should permit required marks of origin to be affixed at the time of importation.

4. The laws and regulations of contracting parties relating to the marking of
imported products shall be such as to permit compliance without seriously
damaging the products, or materialy reducing their value, or unreasonably
increasing their cost.

5. As a genera rule, no specia duty or penalty should be imposed by any
contracting party for failure to comply with marking requirements prior to
importation unless corrective marking is unreasonably delayed or deceptive marks
have been affixed or the required marking has been intentionally omitted.

6. The contracting parties shall co-operate with each other with a view to
preventing the use of trade names in such manner as to misrepresent the true origin
of a product, to the detriment of such distinctive regional or geographical names of
products of the territory of a contracting party as are protected by its legislation.
Each contracting party shall accord full and sympathetic consideration to such
requests or representations as may be made by any other contracting party
regarding the application of the undertaking set forth in the preceding sentence to
names of products which have been communicated to it by the other contracting

party.
Article X
Publication and Administration of Trade Regulations

1 Laws, regulations, judicial decisions and administrative rulings of genera
application, made effective by any contracting party, pertaining to the classification
or the valuation of products for customs purposes, or to rates of duty, taxes or other
charges, or to requirements, restrictions or prohibitions on imports or exports or on
the transfer of payments therefor, or affecting their sale, distribution, transportation,
insurance, warehousing inspection, exhibition, processing, mixing or other use,
shall be published promptly in such a manner as to enable governments and traders
to become acquainted with them. Agreements affecting international trade policy
which are in force between the government or a governmental agency of any
contracting party and the government or governmental agency of any other
contracting party shall also be published. The provisions of this paragraph shall not



require any contracting party to disclose confidential information which would
impede law enforcement or otherwise be contrary to the public interest or would
prejudice the legitimate commercial interests of particular enterprises, public or
private.

2. No measure of general application taken by any contracting party effecting
an advance in a rate of duty or other charge on imports under an established and
uniform practice, or imposing a new or more burdensome requirement, restriction
or prohibition on imports, or on the transfer of payments therefor, shall be enforced
before such measure has been officially published.

3. @ Each contracting party shall administer in a uniform, impartial and
reasonable manner al its laws, regulations, decisions and rulings of the kind
described in paragraph 1 of this Article.

(b) Each contracting party shall maintain, or institute as soon as
practicable, judicial, arbitral or administrative tribunals or procedures for the
purpose, inter alia, of the prompt review and correction of administrative action
relating to customs matters. Such tribunals or procedures shall be independent of
the agencies entrusted with administrative enforcement and their decisions shall be
implemented by, and shall govern the practice of, such agencies unless an appedl is
lodged with a court or tribunal of superior jurisdiction within the time prescribed
for appeals to be lodged by importers; Provided that the central administration of
such agency may take steps to obtain a review of the matter in another proceeding
if there is good cause to believe that the decision is inconsistent with established
principles of law or the actua facts.

(© The provisions of subparagraph (b) of this paragraph shall not
require the elimination or substitution of procedures in force in the territory of a
contracting party on the date of this Agreement which in fact provide for an
objective and impartial review of administrative action even though such
procedures are not fully or formally independent of the agencies entrusted with
administrative enforcement. Any contracting party employing such procedures
shall, upon request, furnish the CONTRACTING PARTIES with full information
thereon in order that they may determine whether such procedures conform to the
requirements of this subparagraph.

Article XI
General Elimination of Quantitative Restrictions
[Ad Articles XI, XII, XI1I, XIV and XVIII

Throughout Articles XI, XII, X, XIV and XVIlI, the terms "import
restrictions’ or "export restrictions’ include restrictions made effective
through state-trading operations] ®

1. No prohibitions or restrictions other than duties, taxes or other charges,
whether made effective through quotas, import or export licences or other
measures, shall be instituted or maintained by any contracting party on the
importation of any product of the territory of any other contracting party or on the

8 Editor's note: this provision applies to the ECT insofar asit refersto Articles X1, XI1, X111 and XIV.



exportation or sale for export of any product destined for the territory of any other
contracting party.

2. The provisions of paragraph 1 of this Article shal not extend to the
following:

@ Export prohibitions or restrictions temporarily applied to prevent or relieve
critical shortages of foodstuffs or other products essentia to the exporting
contracting party;

(b) Import and export prohibitions or restrictions necessary to the application of
standards or regulations for the classification, grading or marketing of commodities
in international trade;

(c) Import restrictions on any agricultural or fisheries product, imported in any
form, necessary to the enforcement of governmental measures which operate:

() to restrict the quantities of the like domestic product permitted to be
marketed or produced, or, if there is no substantial domestic
production of the like product, of a domestic product for which the
imported product can be directly substituted; or

(i) to remove a temporary surplus of the like domestic product, or, if
there is no substantial domestic production of the like product, of a
domestic product for which the imported product can be directly
substituted, by making the surplus available to certain groups of
domestic consumers free of charge or at prices below the current
market level; or

(iii)  to restrict the quantities permitted to be produced of any animal
product the production of which is directly dependent, wholly or
mainly, on the imported commaodity, if the domestic production of
that commodity isrelatively negligible.

[Ad Article XI
Paragraph 2 (c)

Theterm"in any form" in this paragraph covers the same products when in
an early stage of processing and still perishable, which compete directly with
the fresh product and if freely imported would tend to make the restriction on
the fresh product ineffective.]

Any contracting party applying restrictions on the importation of any product
pursuant to subparagraph (c) of this paragraph shall give public notice of the tota
quantity or value of the product permitted to be imported during a specified future
period and of any change in such quantity or value. Moreover, any restrictions
applied under (i) above shall not be such as will reduce the total of imports relative
to the total of domestic production, as compared with the proportion which might
reasonably be expected to rule between the two in the absence of restrictions. In
determining this proportion, the contracting party shall pay due regard to the
proportion prevailing during a previous representative period and to any specia



factors which may have affected or may be affecting the trade in the product
concerned.

[ Paragraph 2, last subparagraph

The term "special factors' includes changes in relative productive
efficiency as between domestic and foreign producers, or as between different
foreign producers, but not changes artificially brought about by means not
permitted under the Agreement.]

Article XI1
Restrictions to Safeguard the Balance of Payments
[Ad Article Xl

The CONTRACTING PARTIES shall make provision for the utmost secrecy
in the conduct of any consultation under the provisions of this Article]

1. Notwithstanding the provisions of paragraph 1 of Article XI, any
contracting party, in order to safeguard its externa financial position and its
balance of payments, may restrict the quantity or value of merchandise permitted to
be imported, subject to the provisions of the following paragraphs of this Article.

2. @ Import restrictions instituted, maintained or intensified by a
contracting party under this Article shall not exceed those necessary:

() to forestall the imminent threat of, or to stop, a serious
declinein its monetary reserves, or

(i) in the case of a contracting party with very low monetary
reserves, to achieve a reasonable rate of increase in its
reserves.

Due regard shal be paid in either case to any specia factors which may be
affecting the reserves of such contracting party or its need for reserves, including,
where special externa credits or other resources are available to it, the need to
provide for the appropriate use of such credits or resources.

(b) Contracting parties applying restrictions under sub-paragraph (a) of
this paragraph shall progressively relax them as such conditions improve,
maintaining them only to the extent that the conditions specified in that sub-
paragraph still justify their application. They shall eliminate the restrictions when
conditions would no longer justify their institution or maintenance under that

subparagraph.

3. @ Contracting parties undertake, in carrying out their domestic
policies, to pay due regard to the need for maintaining or restoring equilibrium in
their balance of payments on a sound and lasting basis and to the desirability of
avoiding an uneconomic employment of productive resources. They recognize that,
in order to achieve these ends, it is desirable so far as possible to adopt measures
which expand rather than contract international trade.



(b) Contracting parties applying restrictions under this Article may
determine the incidence of the restrictions on imports of different products or
classes of products in such a way as to give priority to the importation of those
products which are more essential.

(© Contracting parties applying restrictions under this Article
undertake:

(1) to avoid unnecessary damage to the commercial or economic
interests of any other contracting party;

[Paragraph 3 (c)(i)

Contracting parties applying restrictions shall endeavour to avoid causing
serious pregudice to exports of a commodity on which the economy of a
contracting party is largely dependent.]

(i) not to apply restrictions so as to prevent unreasonably the
importation of any description of goods in minimum
commercia quantities the exclusion of which would impair
regular channels of trade; and

@ii)  not to apply restrictions which would prevent the
importations of commercial samples or prevent compliance
with patent, trade mark, copyright, or similar procedures.

(d) The contracting parties recognize that, as a result of domestic
policies directed towards the achievement and maintenance of full and productive
employment or towards the development of economic resources, a contracting party
may experience a high level of demand for imports involving a threat to its
monetary reserves of the sort referred to in paragraph 2 (@) of this Article.
Accordingly, a contracting party otherwise complying with the provisions of this
Article shall not be required to withdraw or modify restrictions on the ground that a
change in those policies would render unnecessary restrictions which it is applying
under this Article.

4. @ Any contracting party applying new restrictions or raising the
general level of its existing restrictions by a substantial intensification of the
measures applied under this Article shal immediately after instituting or
intensifying such restrictions (or, in circumstances in which prior consultation is
practicable, before doing so) consult with the CONTRACTING PARTIES asto the
nature of its balance of payments difficulties, alternative corrective measures which
may be available, and the possible effect of the restrictions on the economies of
other contracting parties.

(b) On a date to be determined by them, the CONTRACTING
PARTIES shall review all restrictions still applied under this Article on that date.
Beginning one year after that date, contracting parties applying import restrictions
under this Article shall enter into consultations of the type provided for in
subparagraph (a) of this paragraph with the CONTRACTING PARTIES annually.

[Paragraph 4 (b)



It is agreed that the date shall be within ninety days after the entry into
force of the amendments of this Article effected by the Protocol Amending the
Preamble and Parts Il and Il of this Agreement. However, should the
CONTRACTING PARTIES find that conditions were not suitable for the
application of the provisions of this subparagraph at the time envisaged, they
may determine a later date; Provided that such date is not more than thirty
days after such time as the obligations of Article VIII, Sections 2, 3 and 4, of
the Articles of Agreement of the International Monetary Fund become
applicable to contracting parties, members of the Fund, the combined foreign
trade of which constitutes at least fifty per centum of the aggregate foreign
trade of all contracting parties.]

(c) (i) If, in the course of consultations with a contracting party
under subparagraph (@) or (b) above, the CONTRACTING
PARTIES find that the restrictions are not consistent with
provisions of this Article or with those of Article XIlI
(subject to the provisions of Article X1V), they shall indicate
the nature of the inconsistency and may advise that the
restrictions be suitably modified.

(i) If, however, as a result of the consultations, the
CONTRACTING PARTIES determine that the restrictions
are being applied in a manner involving an inconsistency of
a serious nature with the provisions of this Article or with
those of Article XIII (subject to the provisions of Article
X1V) and that damage to the trade of any contracting party is
caused or threatened thereby, they shall so inform the
contracting party applying the restrictions and shall make
appropriate recommendations for securing conformity with
such provisions within the specified period of time. If such
contracting party does not comply with these
recommendations within the specified period, the
CONTRACTING PARTIES may release any contracting
party the trade of which is adversely affected by the
restrictions from such obligations under this Agreement
towards the contracting party applying the restrictions as
they determine to be appropriate in the circumstances.

(d) The CONTRACTING PARTIES shal invite any contracting party
which is applying restrictions under this Article to enter into consultations with
them at the request of any contracting party which can establish a prima facie case
that the restrictions are inconsistent with the provisions of this Article or with those
of Article XIII (subject to the provisions of Article X1V) and that its trade is
adversely affected thereby. However, no such invitation shall be issued unless the
CONTRACTING PARTIES have ascertained that direct discussions between the
contracting parties concerned have not been successful. If, as a result of the
consultations with the CONTRACTING PARTIES, no agreement is reached and
they determine that the restrictions are being applied inconsistently with such
provisions, and that damage to the trade of the contracting party initiating the
procedure is caused or threatened thereby, they shall recommend the withdrawal or
modification of the restrictions. If the restrictions are not withdrawn or modified
within such time as the CONTRACTING PARTIES may prescribe, they may
release the contracting party initiating the procedure from such obligations under



this Agreement towards the contracting party applying the restrictions as they
determine to be appropriate in the circumstances.

(e In proceeding under this paragraph, the  CONTRACTING
PARTIES shall have due regard to any special external factors adversely affecting
the export trade of the contracting party applying the restrictions.

[Paragraph 4 (e)

It is agreed that paragraph 4 (e) does not add any new criteria for the
imposition or maintenance of quantitative restrictions for balance of
payments reasons. It is solely intended to ensure that all external factors
such as changes in the terms of trade, quantitative restrictions, excessive
tariffs and subsidies, which may be contributing to the balance of payments
difficulties of the contracting party applying restrictions, will be fully taken
into account.]

® Determinations under this paragraph shall be rendered expeditiously
and, if possible, within sixty days of the initiation of the consultations.

5. If there is a persistent and widespread application of import restrictions
under this Article, indicating the existence of a general disequilibrium which is
restricting international trade, the CONTRACTING PARTIES shal initiate
discussions to consider whether other measures might be taken, either by those
contracting parties the balance of payments of which are under pressure or by those
the balance of payments of which are tending to be exceptionally favourable, or by
any appropriate intergovernmental organization, to remove the underlying causes of
the disequilibrium. On the invitation of the CONTRACTING PARTIES,
contracting parties shall participate in such discussions.

[ Understanding on the Balance-of-Payments Provisions of the General
Agreement on Tariffs and Trade 1994

Members,

Recognizing the provisions of Articles XIl and XVI1I:B of GATT 1994 and of
the Declaration on Trade Measures Taken for Balance-of-Payments Purposes
adopted on 28 November 1979 (BISD 265205-209, referred to in this
Understanding as the "1979 Declaration") and in order to clarify such
provisions,

Hereby agree as follows:
Application of Measures

1. Members confirm their commitment to announce publicly, as soon
as possible, time-schedules for the removal of restrictive import measures
taken for balance-of-payments purposes. It is understood that such time-
schedules may be modified as appropriate to take into account changesin the
balance-of-payments situation. Whenever a time-schedule is not publicly
announced by a Member, that Member shall provide justification as to the
reasons therefor.



2. Members confirm their commitment to give preference to those
measures which have the least disruptive effect on trade. Such measures
(referred to in this Understanding as "price-based measures') shall be
understood to include import surcharges, import deposit requirements or
other equivalent trade measures with an impact on the price of imported
goods. It is understood that, notwithstanding the provisions of Article I,
price-based measures taken for balance-of-payments purposes may be
applied by a Member in excess of the duties inscribed in the Schedule of that
Member. Furthermore, that Member shall indicate the amount by which the
price-based measure exceeds the bound duty clearly and separately under the
notification procedures of this Understanding.

3. Members shall seek to avoid the imposition of new quantitative
restrictions for balance-of-payments purposes unless, because of a critical
balance-of-payments situation, price-based measures cannot arrest a sharp
deterioration in the external payments position. In those cases in which a
Member applies quantitative restrictions, it shall provide justification as to
the reasons why price-based measures are not an adequate instrument to deal
with the balance-of-payments situation. A Member maintaining quantitative
restrictions shall indicate in successive consultations the progress made in
significantly reducing the incidence and restrictive effect of such measures. It
is understood that not more than one type of restrictive import measure taken
for balance-of-payments purposes may be applied on the same product.

4, Members confirm that restrictive import measures taken for
balance-of-payments purposes may only be applied to control the general
level of imports and may not exceed what is necessary to address the balance-
of-payments situation. In order to minimize any incidental protective effects,
a Member shall administer restrictions in a transparent manner. The
authorities of the importing Member shall provide adequate justification asto
the criteria used to determine which products are subject to restriction. As
provided in paragraph 3 of Article XlII and paragraph 10 of Article XVIII,
Members may, in the case of certain essential products, exclude or limit the
application of surcharges applied across the board or other measures applied
for balance-of-payments purposes. The term "essential products’ shall be
understood to mean products which meet basic consumption needs or which
contribute to the Member's effort to improve its balance-of-payments
situation, such as capital goods or inputs needed for production. In the
administration of quantitative restrictions, a Member shall use discretionary
licensing only when unavoidable and shall phase it out progressively.
Appropriate justification shall be provided as to the criteria used to
determine allowable import quantities or values.

Procedures for Balance-of-Payments Consultations

5. ... . The Committee shall follow the procedures for consultations on
balance-of-payments restrictions approved on 28 April 1970 (BISD 18548-
53, referred to in this Understanding as "full consultation procedures"),
subject to the provisions set out below.]

6. A Member applying new restrictions or raising the general level of
its existing restrictions by a substantial intensification of the measures shall
enter into consultations with the Committee within four months of the



adoption of such measures. The Member adopting such measures may
request that a consultation be held under paragraph 4(a) of Article XIl or
paragraph 12(a) of Article XVIII as appropriate. If no such request has been
made, the Chairman of the Committee shall invite the Member to hold such a
consultation. Factors that may be examined in the consultation would
include, inter alia, the introduction of new types of restrictive measures for
balance-of-payments purposes, or an increase in the level or product
coverage of restrictions.

7. All restrictions applied for balance-of-payments purposes shall be
subject to periodic review in the Committee under paragraph 4(b) of Article
XII ..., subject to the possibility of altering the periodicity of consultations in

agreement with the consulting Member or pursuant to any specific review
procedure that may be recommended by the General Council.

Notification and Documentation

9. A Member shall notify to the General Council the introduction of or
any changes in the application of restrictive import measures taken for
balance-of-payments purposes, as well as any modifications in time-
schedules for the removal of such measures as announced under paragraph
1. Sgnificant changes shall be notified to the General Council prior to or not
later than 30 days after their announcement. On a yearly basis, each Member
shall make available to the Secretariat a consolidated notification, including
all changes in laws, regulations, policy statements or public notices, for
examination by Members. Notifications shall include full information, as far
as possible, at the tariff-line level, on the type of measures applied, the
criteria used for their administration, product coverage and trade flows
affected.

10. At the request of any Member, notifications may be reviewed by the
Committee. Such reviews would be limited to the clarification of specific
issues raised by a notification or examination of whether a consultation
under paragraph 4(a) of Article XlIl or paragraph 12(a) of Article XVIII is
required. Members which have reasons to believe that a restrictive import
measure applied by another Member was taken for balance-of-payments
purposes may bring the matter to the attention of the Committee. The
Chairman of the Committee shall request information on the measure and
make it available to all Members. Without prejudice to the right of any
member of the Committee to seek appropriate clarifications in the course of
consultations, questions may be submitted in advance for consideration by
the consulting Member.

11. The consulting Member shall prepare a Basic Document for the
consultations which, in addition to any other information considered to be
relevant, should include: (@) an overview of the balance-of-payments
situation and prospects, including a consideration of the internal and
external factors having a bearing on the balance-of-payments situation and
the domestic policy measures taken in order to restore equilibrium on a
sound and lasting basis; (b) a full description of the restrictions applied for
balance-of-payments purposes, their legal basis and steps taken to reduce
incidental protective effects; (C) measures taken since the last consultation to
liberalize import restrictions, in the light of the conclusions of the Committee;



(d) a plan for the elimination and progressive relaxation of remaining
restrictions. References may be made, when relevant, to the information
provided in other notifications or reports made to the WTO. Under ssimplified
consultation procedures, the consulting Member shall submit a written
statement containing essential information on the elements covered by the
Basic Document.

12. The Secretariat shall, with a view to facilitating the consultations in
the Committee, prepare a factual background paper dealing with the different
aspects of the plan for consultations. In the case of developing country
Members, the Secretariat document shall include relevant background and
analytical material on the incidence of the external trading environment on
the balance-of-payments situation and prospects of the consulting Member.
The technical assistance services of the Secretariat shall, at the request of a
developing country Member, assist in preparing the documentation for the
consultations.

Conclusions of Balance-of-Payments Consultations

13. ... . When full consultation procedures have been used, the report
should indicate the Committee's conclusions on the different elements of the
plan for consultations, as well as the facts and reasons on which they are
based. The Committee shall endeavour to include in its conclusions proposals
for recommendations aimed at promoting the implementation of Articles XiI
... and this Understanding. In those cases in which a time-schedule has been
presented for the removal of restrictive measures taken for balance-of-
payments purposes, the General Council may recommend that, in adhering to
such a time-schedule, a Member shall be deemed to be in compliance with its
GATT 1994 obligations. Whenever the General Council has made specific
recommendations, the rights and obligations of Members shall be assessed in
the light of such recommendations. In the absence of specific proposals for
recommendations by the General Council, the Committee's conclusions
should record the different views expressed in the Committee. ... .]

Article X111
Non-discriminatory Administration of Quantitative Restrictions

1. No prohibition or restriction shall be applied by any contracting party on the
importation of any product of the territory of any other contracting party or on the
exportation of any product destined for the territory of any other contracting party,
unless the importation of the like product of all third countries or the exportation of
the like product to al third countriesis similarly prohibited or restricted.

2. In applying import restrictions to any product, contracting parties shall aim
at a distribution of trade in such product approaching as closely as possible the
shares which the various contracting parties might be expected to obtain in the
absence of such restrictions and to this end shall observe the following provisions:

@ Wherever practicable, quotas representing the total amount of
permitted imports (whether allocated among supplying countries or not) shall be



fixed, and notice given of their amount in accordance with paragraph 3 (b) of this
Article;

(b) In cases in which quotas are not practicable, the restrictions may be
applied by means of import licences or permits without a quota;

(© Contracting parties shall not, except for purposes of operating
quotas allocated in accordance with subparagraph (d) of this paragraph, require that
import licences or permits be utilized for the importation of the product concerned
from a particular country or source;

(d) In cases in which a quotais allocated among supplying countries the
contracting party applying the restrictions may seek agreement with respect to the
allocation of shares in the quota with all other contracting parties having a
substantial interest in supplying the product concerned. In cases in which this
method is not reasonably practicable, the contracting party concerned shall alot to
contracting parties having a substantial interest in supplying the product shares
based upon the proportions, supplied by such contracting parties during a previous
representative period, of the total quantity or value of imports of the product, due
account being taken of any specia factors which may have affected or may be
affecting the trade in the product. No conditions or formalities shall be imposed
which would prevent any contracting party from utilizing fully the share of any
such total quantity or value which has been allotted to it, subject to importation
being made within any prescribed period to which the quota may relate.

[Ad Article XII1
Paragraph 2 (d)

No mention was made of "commercial considerations' as a rule for the
allocation of quotas because it was considered that its application by
governmental authorities might not always be practicable. Moreover, in
cases where it is practicable, a contracting party could apply these
considerations in the process of seeking agreement, consistently with the
general rule laid down in the opening sentence of paragraph 2.]

3. @ In cases in which import licences are issued in connection with
import restrictions, the contracting party applying the restrictions shall provide,
upon the request of any contracting party having an interest in the trade in the
product concerned, al relevant information concerning the administration of the
restrictions, the import licences granted over a recent period and the distribution of
such licences among supplying countries; Provided that there shall be no obligation
to supply information as to the names of importing or supplying enterprises.

(b) In the case of import restrictions involving the fixing of quotas, the
contracting party applying the restrictions shall give public notice of the total
guantity or value of the product or products which will be permitted to be imported
during a specified future period and of any change in such quantity or value. Any
supplies of the product in question which were en route at the time at which public
notice was given shall not be excluded from entry; Provided that they may be
counted so far as practicable, against the quantity permitted to be imported in the
period in question, and aso, where necessary, against the quantities permitted to be
imported in the next following period or periods; and Provided further that if any



contracting party customarily exempts from such restrictions products entered for
consumption or withdrawn from warehouse for consumption during a period of
thirty days after the day of such public notice, such practice shall be considered full
compliance with this subparagraph.

(© In the case of quotas allocated among supplying countries, the
contracting party applying the restrictions shall promptly inform al other
contracting parties having an interest in supplying the product concerned of the
shares in the quota currently allocated, by quantity or value, to the various
supplying countries and shall give public notice thereof.

4. With regard to restrictions applied in accordance with paragraph 2 (d) of
this Article or under paragraph 2 (c) of Article XI, the selection of a representative
period for any product and the appraisal of any specia factors affecting the trade in
the product shall be made initially by the contracting party applying the restriction;
Provided that such contracting party shall, upon the request of any other contracting
party having a substantial interest in supplying that product or upon the request of
the CONTRACTING PARTIES, consult promptly with the other contracting party
or the CONTRACTING PARTIES regarding the need for an adjustment of the
proportion determined or of the base period selected, or for the reappraisa of the
special factors involved, or for the elimination of conditions, formalities or any
other provisions established unilaterally relating to the alocation of an adequate
guota or its unrestricted utilization.

[Paragraph 4

See note relating to "special factors' in connection with the last
subparagraph of paragraph 2 of Article XI.]

5. The provisions of this Article shall apply to any tariff quota instituted or
maintained by any contracting party, and, in so far as applicable, the principles of
this Article shall also extend to export restrictions.

Article X1V
Exceptions to the Rule of Non-discrimination

1. A contracting party which applies restrictions under Article XII or under
Section B of Article XV 11l may, in the application of such restrictions, deviate from
the provisions of Article X111 in amanner having equivalent effect to restrictions on
payments and transfers for current international transactions which that contracting
party may at that time apply under Article VIII or X1V of the Articles of Agreement
of the International Monetary Fund, or under analogous provisions of a specid
exchange agreement entered into pursuant to paragraph 6 of Article XV.

[Ad Article XIV
Paragraph 1
The provisions of this paragraph shall not be so construed as to preclude
full consideration by the CONTRACTING PARTIES in the consultations

provided for in paragraph 4 of Article XlII and in paragraph 12 of Article
XVIII, of the nature, effects and reasons for discrimination in the field of



import restrictions.]

2. A contracting party which is applying import restrictions under Article XII
or under Section B of Article XVI1II may, with the consent of the CONTRACTING
PARTIES, temporarily deviate from the provisions of Article XIII in respect of a
small part of its externa trade where the benefits to the contracting party or
contracting parties concerned substantially outweigh any injury which may result to
the trade of other contracting parties.

[Paragraph 2

One of the situations contemplated in paragraph 2 is that of a contracting
party holding balances acquired as a result of current transactions which it
finds itself unable to use without a measure of discrimination.]

3. The provisions of Article XIII shall not preclude a group of territories
having a common quota in the International Monetary Fund from applying against
imports from other countries, but not among themselves, restrictions in accordance
with the provisions of Article XII or of Section B of Article XVl on condition that
such restrictions are in all other respects consistent with the provisions of Article
XII1.

4. A contracting party applying import restrictions under Article X1l or under
Section B of Article XVII1I shall not be precluded by Articles X1 to XV or Section
B of Article XVIII of this Agreement from applying measures to direct its exports
in such a manner as to increase its earnings of currencies which it can use without
deviation from the provisions of Article XII1.

5. A contracting party shall not be precluded by Articles XI to XV, inclusive,
or by Section B of Article XVIII, of this Agreement from applying quantitative
restrictions:

@ having equivalent effect to exchange restrictions authorized under
Section 3 (b) of Article VII of the Articles of Agreement of the Internationa
Monetary Fund, or

(b) under the preferential arrangements provided for in Annex A of this
Agreement, pending the outcome of the negotiations referred to therein.

Article XVI
Subsidies
[Ad Article XVI
The exemption of an exported product from duties or taxes borne by the like
product when destined for domestic consumption, or the remission of such
duties or taxes in amounts not in excess of those which have accrued, shall

not be deemed to be a subsidy.]

Section A - Subsidiesin General



1 If any contracting party grants or maintains any subsidy, including any form
of income or price support, which operates directly or indirectly to increase exports
of any product from, or to reduce imports of any product into, its territory, it shall
notify the CONTRACTING PARTIES in writing of the extent and nature of the
subsidization, of the estimated effect of the subsidization on the quantity of the
affected product or products imported into or exported from its territory and of the
circumstances making the subsidization necessary. In any case in which it is
determined that serious prejudice to the interests of any other contracting party is
caused or threatened by any such subsidization, the contracting party granting the
subsidy shall, upon request, discuss with the other contracting party or parties
concerned, or with the CONTRACTING PARTIES, the possibility of limiting the
subsidization.

Section B - Additional Provisions on Export Subsidies
[ Section B

1. Nothing in Section B shall preclude the use by a contracting party of
multiple rates of exchange in accordance with the Articles of Agreement of
the International Monetary Fund.

2. For the purposes of Section B, a "primary product” is understood to
be any product of farm, forest or fishery, or any mineral, in its natural form
or which has undergone such processing as is customarily required to
prepareit for marketing in substantial volume in international trade.]

2. The contracting parties recognize that the granting by a contracting party of
a subsidy on the export of any product may have harmful effects for other
contracting parties, both importing and exporting, may cause undue disturbance to
their normal commercia interests, and may hinder the achievement of the
objectives of this Agreement.

3. Accordingly, contracting parties should seek to avoid the use of subsidies
on the export of primary products. If, however, a contracting party grants directly
or indirectly any form of subsidy which operates to increase the export of any
primary product from its territory, such subsidy shall not be applied in a manner
which results in that contracting party having more than an equitable share of world
export trade in that product, account being taken of the shares of the contracting
parties in such trade in the product during a previous representative period, and any
specia factors which may have affected or may be affecting such trade in the
product.

[Paragraph 3

1 The fact that a contracting party has not exported the product in
question during the previous representative period would not in itself
preclude that contracting party from establishing its right to obtain a share of
the trade in the product concerned.

2. A system for the stabilization of the domestic price or of the return
to domestic producers of a primary product independently of the movements
of export prices, which results at times in the sale of the product for export at
a price lower than the comparable price charged for the like product to



buyersin the domestic market, shall be considered not to involve a subsidy on
exports within the meaning of paragraph 3 if the CONTRACTING PARTIES
determine that:

@ the system has also resulted, or is so designed as to result, in the
sale of the product for export at a price higher than the comparable price
charged for the like product to buyersin the domestic market; and

(b) the system is so operated, or is designed so to operate, either
because of the effective regulation of production or otherwise, as not to
stimulate exports unduly or otherwise seriously to preudice the interests of
other contracting parties.

Notwithstanding such determination by the CONTRACTING PARTIES,
operations under such a system shall be subject to the provisions of
paragraph 3 where they are wholly or partly financed out of government
funds in addition to the funds collected from producers in respect of the
product concerned.]

4. Further, as from 1 January 1958 or the earliest practicable date thereafter,
contracting parties shall cease to grant either directly or indirectly any form of
subsidy on the export of any product other than a primary product which subsidy
results in the sale of such product for export at a price lower than the comparable
price charged for the like product to buyers in the domestic market. Until 31
December 1957 no contracting party shal extend the scope of any such
subsidization beyond that existing on 1 January 1955 by the introduction of new, or
the extension of existing, subsidies.

[Paragraph 4

The intention of paragraph 4 is that the contracting parties should seek
before the end of 1957 to reach agreement to abolish all remaining subsidies
as from 1 January 1958; or, failing this, to reach agreement to extend the
application of the standstill until the earliest date thereafter by which they
can expect to reach such agreement.]

5. The CONTRACTING PARTIES shall review the operation of the
provisons of this Article from time to time with a view to examining its
effectiveness, in the light of actual experience, in promoting the objectives of this
Agreement and avoiding subsidization seriously prejudicia to the trade or interests
of contracting parties.

Article XVII
Sate Trading Enterprises

1 @ Each contracting party undertakes that if it establishes or maintains a
State enterprise, wherever located, or grants to any enterprise, formally or in effect,
exclusive or specia privileges, such enterprise shall, in its purchases or sales
involving either imports or exports, act in a manner consistent with the genera
principles of non-discriminatory treatment prescribed in this Agreement for
governmental measures affecting imports or exports by private traders.



[Ad Article XVII
Paragraph 1

The operations of Marketing Boards, which are established by contracting
parties and are engaged in purchasing or selling, are subject to the
provisions of subparagraphs (a) and (b).

The activities of Marketing Boards which are established by contracting
parties and which do not purchase or sell but lay down regulations covering
private trade are governed by the relevant Articles of this Agreement.

The charging by a state enterprise of different prices for its sales of a
product in different markets is not precluded by the provisions of this Article,
provided that such different prices are charged for commercial reasons, to
meet conditions of supply and demand in export markets.

Paragraph 1 (a)

Governmental measures imposed to insure standards of quality and
efficiency in the operation of external trade, or privileges granted for the
exploitation of national natural resources but which do not empower the
government to exercise control over the trading activities of the enterprisein
question, do not constitute "exclusive or special privileges'.]

(b) The provisions of subparagraph (a) of this paragraph shall be
understood to require that such enterprises shall, having due regard to the other
provisons of this Agreement, make any such purchases or sales solely in
accordance with commercial considerations, including price, quality, availability,
marketability, transportation and other conditions of purchase or sale, and shall
afford the enterprises of the other contracting parties adequate opportunity, in
accordance with customary business practice, to compete for participation in such
purchases or sales.

[Paragraph 1 (b)

A country receiving a "tied loan" is free to take this loan into account as a
"commercial consideration” when purchasing requirements abroad.]

(© No contracting party shall prevent any enterprise (whether or not an
enterprise described in subparagraph (a) of this paragraph) under its jurisdiction
from acting in accordance with the principles of subparagraphs (a) and (b) of this
paragraph.

2. The provisions of paragraph 1 of this Article shall not apply to imports of
products for immediate or ultimate consumption in governmental use and not
otherwise for resale or use in the production of goods for sale. With respect to
such imports, each contracting party shall accord to the trade of the other
contracting parties fair and equitable treatment.

[Paragraph 2

The term "goods' is limited to products as understood in commercial



practice, and is not intended to include the purchase or sale of services]

3. The contracting parties recognize that enterprises of the kind described in
paragraph 1 (a) of this Article might be operated so as to create serious obstacles to
trade; thus negotiations on a reciprocal and mutually advantageous basis designed
to limit or reduce such obstacles are of importance to the expansion of international
trade.

[Paragraph 3

Negotiations which contracting parties agree to conduct under this
paragraph may be directed towards the reduction of duties and other charges
on imports and exports or towards the conclusion of any other mutually
satisfactory arrangement consistent with the provisions of this Agreement.
(See paragraph 4 of Article |1 and the note to that paragraph.)]

4. @ Contracting parties shall notify the CONTRACTING PARTIES of
the products which are imported into or exported from their territories by
enterprises of the kind described in paragraph 1 (a) of this Article.

(b) A contracting party establishing, maintaining or authorizing an
import monopoly of a product, which is not the subject of a concession under
Article I, shall, on the request of another contracting party having a substantial
trade in the product concerned, inform the CONTRACTING PARTIES of the
import mark-up on the product during a recent representative period, or, when it is
not possible to do so, of the price charged on the resale of the product.

[Paragraph 4 (b)

The term "import mark-up” in this paragraph shall represent the margin by
which the price charged by the import monopoly for the imported product
(exclusive of internal taxes within the purview of Article I11, transportation,
distribution, and other expenses incident to the purchase, sale or further
processing, and a reasonable margin of profit) exceeds the landed cost.]

(© The CONTRACTING PARTIES may, a the request of a
contracting party which has reason to believe that its interest under this Agreement
are being adversely affected by the operations of an enterprise of the kind described
in paragraph 1 (a), request the contracting party establishing, maintaining or
authorizing such enterprise to supply information about its operations related to the
carrying out of the provisions of this Agreement.

(d) The provisions of this paragraph shall not require any contracting
party to disclose confidentia information which would impede law enforcement or
otherwise be contrary to the public interest or would prejudice the legitimate
commercial interests of particular enterprises.

[Understanding on the Interpretation of Article XVII of the General
Agreement on Tariffs and Trade 1994

Members,



Noting that Article XVII provides for obligations on Members in respect of
the activities of the state trading enterprises referred to in paragraph 1 of
Article XVII, which are required to be consistent with the general principles
of non-discriminatory treatment prescribed in GATT 1994 for governmental
measur es affecting imports or exports by private traders,

Noting further that Members are subject to their GATT 1994 obligations in
respect of those governmental measures affecting state trading enterprises,

Recognizing that this Understanding is without prejudice to the substantive
disciplines prescribed in Article XVII;

Hereby agree as follows:

1 In order to ensure the transparency of the activities of state trading
enter prises, Members shall notify such enterprises to the Council for Trade in
Goods, ..., in accordance with the following working definition:

"Governmental and non-governmental enterprises, including marketing
boards, which have been granted exclusive or special rights or privileges,
including statutory or constitutional powers, in the exercise of which they
influence through their purchases or sales the level or direction of imports or
exports.”

This notification requirement does not apply to imports of products for
immediate or ultimate consumption in governmental use or in use by an
enterprise as specified above and not otherwise for resale or use in the
production of goods for sale.

2. Each Member shall conduct a review of its policy with regard to the
submission of notifications on state trading enterprises to the Council for
Trade in Goods, taking account of the provisions of this Understanding. In
carrying out such a review, each Member should have regard to the need to
ensure the maximum transparency possible in its notifications so as to permit
a clear appreciation of the manner of operation of the enterprises notified
and the effect of their operations on international trade.

3. Notifications shall be made in accordance with the questionnaire on
state trading adopted on 24 May 1960 (BISD 95184-185), it being
under stood that Member s shall notify the enterprises referred to in paragraph
1 whether or not imports or exports have in fact taken place.

4, Any Member which has reason to believe that another Member has
not adequately met its notification obligation may raise the matter with the
Member concerned. If the matter is not satisfactorily resolved it may make a
counter-notification to the Council for Trade in Goods, for consideration by
the working party set up under paragraph 5, simultaneously informing the
Member concerned.]

Article XI X

Emergency Action on Imports of Particular Products



1 €) If, as a result of unforeseen developments and of the effect of the
obligations incurred by a contracting party under this Agreement, including tariff
concessions, any product is being imported into the territory of that contracting
party in such increased quantities and under such conditions as to cause or threaten
serious injury to domestic producers in that territory of like or directly competitive
products, the contracting party shall be free, in respect of such product, and to the
extent and for such time as may be necessary to prevent or remedy such injury, to
suspend the obligation in whole or in part or to withdraw or modify the concession.

(b) If any product, which is the subject of a concession with respect to a
preference, is being imported into the territory of a contracting party in the
circumstances set forth in subparagraph (a) of this paragraph, so as to cause or
threaten serious injury to domestic producers of like or directly competitive
products in the territory of a contracting party which receives or received such
preference, the importing contracting party shall be free, if that other contracting
party so requests, to suspend the relevant obligation in whole or in part or to
withdraw or modify the concession in respect of the product, to the extent and for
such time as may be necessary to prevent or remedy such injury.

2. Before any contracting party shall take action pursuant to the provisions of
paragraph 1 of this Article, it shall give notice in writing to the CONTRACTING
PARTIES as far in advance as may be practicable and shal afford the
CONTRACTING PARTIES and those contracting parties having a substantial
interest as exporters of the product concerned an opportunity to consult with it in
respect of the proposed action. When such notice is given in relation to a
concession with respect to a preference, the notice shall name the contracting party
which has requested the action. In critical circumstances, where delay would cause
damage which it would be difficult to repair, action under paragraph 1 of this
Article may be taken provisionally without prior consultation, on the condition that
consultation shall be effected immediately after taking such action.

3. @ If agreement among the interested contracting parties with respect to
the action is not reached, the contracting party which proposes to take or continue
the action shall, nevertheless, be free to do so, and if such action is taken or
continued, the affected contracting parties shall then be free, not later than ninety
days after such action is taken, to suspend, upon the expiration of thirty days from
the day on which written notice of such suspension is received by the
CONTRACTING PARTIES, the application to the trade of the contracting party
taking such action, or, in the case envisaged in paragraph 1 (b) of this Article, to the
trade of the contracting party requesting such action, of such substantially
equivalent concessions or other obligations under this Agreement the suspension of
which the CONTRACTING PARTIES do not disapprove.

(b) Notwithstanding the provisions of subparagraph (@) of this
paragraph, where action is taken under paragraph 2 of this Article without prior
consultation and causes or threatens serious injury in the territory of a contracting
party to the domestic producers of products affected by the action, that contracting
party shall, where delay would cause damage difficult to repair, be free to suspend,
upon the taking of the action and throughout the period of consultation, such
concessions or other obligations as may be necessary to prevent or remedy the
injury.



Article XX
General Exceptions

Subject to the requirement that such measures are not applied in a manner which
would constitute a means of arbitrary or unjustifiable discrimination between
countries where the same conditions prevail, or a disguised restriction on
international trade, nothing in this Agreement shall be construed to prevent the
adoption or enforcement by any contracting party of measures:

@ necessary to protect public morals;
(b) necessary to protect human, animal or plant life or health;
(c) relating to the importations or exportations of gold or silver;

(d) necessary to secure compliance with laws or regulations which are not
inconsistent with the provisions of this Agreement, including those relating to
customs enforcement, the enforcement of monopolies operated under paragraph 4
of Article Il and Article XV I, the protection of patents, trade marks and copyrights,
and the prevention of deceptive practices,

(e relating to the products of prison labour;

()] imposed for the protection of national treasures of artistic, historic or
archaeological value;

(9) relating to the conservation of exhaustible natural resources if such
measures are made effective in conjunction with restrictions on domestic
production or consumption;

(h) undertaken in pursuance of obligations under any intergovernmental
commodity agreement which conforms to criteria submitted to the
CONTRACTING PARTIES and not disapproved by them or which is itself so
submitted and not so disapproved;

[Ad Article XX
Subparagraph (h)

The exception provided for in this subparagraph extends to any commodity
agreement which conforms to the principles approved by the Economic and
Social Council initsresolution 30 (IV) of 28 March 1947 ]

(1) involving restrictions on exports of domestic materials necessary to ensure
essential quantities of such materials to a domestic processing industry during
periods when the domestic price of such materials is held below the world price as
part of a governmental stabilization plan; Provided that such restrictions shall not
operate to increase the exports of or the protection afforded to such domestic
industry, and shall not depart from the provisions of this Agreement relating to non-
discrimination;



() essential to the acquisition or distribution of products in general or local
short supply; Provided that any such measures shall be consistent with the
principle that all contracting parties are entitled to an equitable share of the
international supply of such products, and that any such measures, which are
inconsistent with the other provisions of the Agreement shall be discontinued as
soon as the conditions giving rise to them have ceased to exist. The
CONTRACTING PARTIES shall review the need for this sub-paragraph not later
than 30 June 1960.

Article XXI
Security Exceptions
Nothing in this Agreement shall be construed

@ to require any contracting party to furnish any information the disclosure of
which it considers contrary to its essential security interests; or

(b) to prevent any contracting party from taking any action which it considers
necessary for the protection of its essential security interests

(1) relating to fissionable materials or the materials from which they are
derived;

(i)  relating to the traffic in arms, ammunition and implements of war
and to such traffic in other goods and materials as is carried on
directly or indirectly for the purpose of supplying a military
establishment;

(i)  taken in time of war or other emergency in international relations;
or

(© to prevent any contracting party from taking any action in pursuance of its
obligations under the United Nations Charter for the maintenance of internationa
peace and security.

PART I11
Article XX1V
Territorial Application - Frontier Traffic - Customs Unions and Free-trade Areas

1 The provisions of this Agreement shall apply to the metropolitan customs
territories of the contracting parties and to any other customs territories in respect
of which this Agreement has been accepted under Article XXV or is being applied
under Article XXXII1 or pursuant to the Protocol of Provisional Application. Each
such customs territory shal, exclusively for the purposes of the territorial
application of this Agreement, be treated as though it were a contracting party;
Provided that the provisions of this paragraph shall not be construed to create any
rights or obligations as between two or more customs territories in respect of which
this Agreement has been accepted under Article XXV1 or is being applied under



Article XXXIII or pursuant to the Protocol of Provisional Application by a single
contracting party.

2. For the purposes of this Agreement a customs territory shall be understood
to mean any territory with respect to which separate tariffs or other regulations of
commerce are maintained for a substantial part of the trade of such territory with
other territories.

3. The provisions of this Agreement shall not be construed to prevent:

@ Advantages accorded by any contracting party to adjacent countries
in order to facilitate frontier traffic;

(b) Advantages accorded to the trade with the Free Territory of Trieste
by countries contiguous to that territory, provided that such advantages are not in
conflict with the Treaties of Peace arising out of the Second World War.

4. The contracting parties recognize the desirability of increasing freedom of
trade by the development, through voluntary agreements, of closer integration
between the economies of the countries parties to such agreements. They also
recognize that the purpose of a customs union or of a free-trade area should be to
facilitate trade between the constituent territories and not to raise barriers to the
trade of other contracting parties with such territories.

5. Accordingly, the provisions of this Agreement shall not prevent, as between
the territories of contracting parties, the formation of a customs union or of a free-
trade area or the adoption of an interim agreement necessary for the formation of a
customs union or of afree-trade area; Provided that:

@ with respect to a customs union, or an interim agreement leading to
a formation of a customs union, the duties and other regulations of commerce
imposed at the institution of any such union or interim agreement in respect of trade
with contracting parties not parties to such union or agreement shall not on the
whole be higher or more restrictive than the general incidence of the duties and
regulations of commerce applicable in the constituent territories prior to the
formation of such union or the adoption of such interim agreement, as the case may
be;

(b) with respect to a free-trade area, or an interim agreement leading to
the formation of a free-trade area, the duties and other regulations of commerce
maintained in each of the constituent territories and applicable at the formation of
such free trade area or the adoption of such interim agreement to the trade of
contracting parties not included in such area or not parties to such agreement shall
not be higher or more restrictive than the corresponding duties and other regulations
of commerce existing in the same constituent territories prior to the formation of
the free-trade area, or interim agreement as the case may be; and

(© any interim agreement referred to in subparagraphs (a) and (b) shall
include a plan and schedule for the formation of such a customs union or of such a
free-trade area within a reasonable length of time.

7. @ Any contracting party deciding to enter into a customs union or free-
trade area, or an interim agreement leading to the formation of such a union or area,



shall promptly notify the CONTRACTING PARTIES and shall make available to
them such information regarding the proposed union or area as will enable them to
make such reports and recommendations to contracting parties as they may deem

appropriate.

(b) If, after having studied the plan and schedule included in an interim
agreement referred to in paragraph 5 in consultation with the parties to that
agreement and taking due account of the information made available in accordance
with the provisions of subparagraph (a), the CONTRACTING PARTIES find that
such agreement is not likely to result in the formation of a customs union or of a
free-trade area within the period contemplated by the parties to the agreement or
that such period is not a reasonable one, the CONTRACTING PARTIES shall
make recommendations to the parties to the agreement. The parties shal not
maintain or put into force, as the case may be, such agreement if they are not
prepared to modify it in accordance with these recommendations.

(c) Any substantial change in the plan or schedule referred to in
paragraph 5 (c) shall be communicated to the CONTRACTING PARTIES, which
may request the contracting parties concerned to consult with them if the change
seems likely to jeopardize or delay unduly the formation of the customs union or of
the free-trade area.

8. For the purposes of this Agreement:

@ A customs union shall be understood to mean the substitution of a
single customs territory for two or more customs territories, so that

(1) duties and other restrictive regulations of commerce (except,
where necessary, those permitted under Articles XlI, XII,
X1, XIV, XV and XX) are eliminated with respect to
substantialy all the trade between the constituent territories
of the union or at least with respect to substantially al the
trade in products originating in such territories, and,

(i) subject to the provisions of paragraph 9, substantially the
same duties and other regulations of commerce are applied
by each of the members of the union to the trade of
territories not included in the union;

(b) A free-trade area shall be understood to mean a group of two or
more customs territories in which the duties and other restrictive regulations of
commerce (except, where necessary, those permitted under Articles X1, XII, XIII,
X1V, XV and XX) are eliminated on substantidly all the trade between the
constituent territories in products originating in such territories.

9. The preferences referred to in paragraph 2 of Article | shall not be affected
by the formation of a customs union or of afree-trade area but may be eliminated or
adjusted by means of negotiations with contracting parties affected. This procedure
of negotiations with affected contracting parties shall, in particular, apply to the
elimination of preferences required to conform with the provisions of paragraph 8

(a)(i) and paragraph 8 (b).

[Ad Article XXIV



Paragraph 9

It is understood that the provisions of Article | would require that, when a
product which has been imported into the territory of a member of a customs
union or free-trade area at a preferential rate of duty is re-exported to the
territory of another member of such union or area, the latter member should
collect a duty equal to the difference between the duty already paid and any
higher duty that would be payable if the product were being imported directly
into itsterritory.]

10. The CONTRACTING PARTIES may by a two-thirds majority approve
proposals which do not fully comply with the requirements of paragraphs 5 to 9
inclusive, provided that such proposals lead to the formation of a customs union or
afree-trade areain the sense of this Article.

11. Taking into account the exceptional circumstances arising out of the
establishment of India and Pakistan as independent States and recognizing the fact
that they have long constituted an economic unit, the contracting parties agree that
the provisions of this Agreement shall not prevent the two countries from entering
into special arrangements with respect to the trade between them, pending the
establishment of their mutual trade relations on a definitive basis.

[Paragraph 11
Measures adopted by India and Pakistan in order to carry out definitive
trade arrangements between them, once they have been agreed upon, might
depart from particular provisions of this Agreement, but these measures
would in general be consistent with the objectives of the Agreement.]
12. Each contracting party shall take such reasonable measures as may be
available to it to ensure observance of the provisions of this Agreement by the
regional and local governments and authorities within its territories.
[Understanding on the Interpretation of Article XXIV of the General
Agreement on Tariffs and Trade 1994
Article XXIV:12
13. Each Member is fully responsible under GATT 1994 for the
observance of all provisions of GATT 1994, and shall take such reasonable
measures as may be available to it to ensure such observance by regional and
local governments and authoritieswithin itsterritory.]
Article XXXI1V

Annexes

The annexes to this Agreement are hereby made an integral part of this Agreement.
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ANNEX B

ANNEX C

ANNEX D
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ANNEX |

List of Territories Referred to in Paragraph 2 (a) of Articlel

List of Territories of the French Union Referred to in Paragraph 2
(b) of Articlel

List of Territories Referred to in Paragraph 2 (b) of Article | as
Respects the Customs Union of Belgium, Luxemburg and the
Netherlands

List of Territories Referred to in Paragraph 2 (b) of Article | as
Respects the United States of America

List of Territories Covered by Preferential Arrangements Between
Chile and Neighbouring Countries Referred to in Paragraph 2 (d) of
Articlel

List of Territories Covered by Preferential Arrangements Between
Lebanon and Syria and Neighbouring Countries Referred to in
Paragraph 2 (d) of Article|

Dates Establishing Maximum Margins of Preference Referred to in
Paragraph 4 of Articlel

Notes and Supplementary Provisions™

(if) Agreement on Technical Barriersto Trade

[Members,

Desiring to further the objectives of GATT 1994;

Recognizing the important contribution that international standards and
conformity assessment systems can make in this regard by improving efficiency of
production and facilitating the conduct of international trade;

Desiring therefore to encourage the development of such international standards
and conformity assessment systems;

Desiring however to ensure that technical regulations and standards, including
packaging, marking and labelling requirements, and procedures for assessment of
conformity with technical regulations and standards do not create unnecessary
obstacles to international trade;

Recognizing that no country should be prevented from taking measures necessary
to ensure the quality of its exports, or for the protection of human, animal or plant
life or health, of the environment, or for the prevention of deceptive practices, at
the levels it considers appropriate, subject to the requirement that they are not
applied in a manner which would constitute a means of arbitrary or unjustifiable
discrimination between countries where the same conditions prevail or a disguised
restriction on international trade, and are otherwise in accordance with the
provisions of this Agreement;

® Editor’s note: for texts of annexes see: Www.wto.0org.
19 Editor's note: Annex | applies insofar asiit refers to the WTO provisions applicable to the ECT. Text of Annex | is
inserted in italics in square brackets after articles, to which the Notes and Supplementary Provisions of Annex | relate.



Recognizing that no country should be prevented from taking measures necessary
for the protection of its essential security interest;

Hereby agree as follows:]

Articlel
General Provisions

11 Genera terms for standardization and procedures for assessment of
conformity shall normally have the meaning given to them by definitions adopted
within the United Nations system and by international standardizing bodies taking
into account their context and in the light of the object and purpose of this
Agreement.

12 However, for the purposes of this Agreement the meaning of the terms
givenin Annex 1 applies.

14 Purchasing specifications prepared by governmental bodies for production
or consumption requirements of governmental bodies are not subject to the
provisions of this Agreement but are addressed in the Agreement on Government
Procurement, according to its coverage.

1.5  Theprovisions of this Agreement do not apply to sanitary and phytosanitary
measures as defined in Annex A of the Agreement on the Application of Sanitary
and Phytosanitary Measures.

1.6  All references in this Agreement to technical regulations, standards and
conformity assessment procedures shall be construed to include any amendments
thereto and any additions to the rules or the product coverage thereof, except
amendments and additions of an insignificant nature.
TECHNICAL REGULATIONSAND STANDARDS
Article2

Preparation, Adoption and Application of Technical Regulations
by Central Government Bodies

With respect to their central government bodies:

2.1 Members shall ensure that in respect of technical regulations, products
imported from the territory of any Member shall be accorded treatment no less
favourable than that accorded to like products of nationa origin and to like
products originating in any other country.

2.2 Members shall ensure that technical regulations are not prepared, adopted



or applied with a view to or with the effect of creating unnecessary obstacles to
international trade. For this purpose, technical regulations shall not be more trade-
restrictive than necessary to fulfil alegitimate objective, taking account of the risks
non-fulfilment would create. Such legitimate objectives are, inter alia: national
security requirements; the prevention of deceptive practices, protection of human
health or safety, animal or plant life or health, or the environment. In assessing
such risks, relevant elements of consideration are, inter alia: available scientific
and technical information, related processing technology or intended end-uses of
products.

2.3  Technica regulations shal not be maintained if the circumstances or
objectives giving rise to their adoption no longer exist or if the changed
circumstances or objectives can be addressed in aless trade-restrictive manner.

24  Where technical regulations are required and relevant international
standards exist or their completion is imminent, Members shall use them, or the
relevant parts of them, as a basis for their technical regulations except when such
international standards or relevant parts would be an ineffective or inappropriate
means for the fulfilment of the legitimate objectives pursued, for instance because
of fundamental climatic or geographical factors or fundamental technological
problems.

25 A Member preparing, adopting or applying a technical regulation which
may have a significant effect on trade of other Members shall, upon the request of
another Member, explain the justification for that technical regulation in terms of
the provisions of paragraphs 2 to 4. Whenever a technical regulation is prepared,
adopted or applied for one of the legitimate objectives explicitly mentioned in
paragraph 2, and is in accordance with relevant international standards, it shall be
rebuttably presumed not to create an unnecessary obstacle to international trade.

26  With a view to harmonizing technical regulations on as wide a basis as
possible, Members shall play afull part, within the limits of their resources, in the
preparation by appropriate international standardizing bodies of international
standards for products for which they either have adopted, or expect to adopt,
technical regulations.

2.7 Members shall give positive consideration to accepting as equivalent
technical regulations of other Members, even if these regulations differ from their
own, provided they are satisfied that these regulations adequately fulfil the
objectives of their own regulations.

2.8  Wherever appropriate, Members shall specify technical regulations based
on product requirements in terms of performance rather than design or descriptive
characteristics.

29  Whenever a relevant internationa standard does not exist or the technical
content of a proposed technical regulation is not in accordance with the technical
content of relevant international standards, and if the technical regulation may have
asignificant effect on trade of other Members, Members shall:

2.9.1 publish a notice in a publication at an early appropriate stage, in
such a manner as to enable interested parties in other Members to become
acquainted with it, that they propose to introduce a particular technical



regulation;

2.9.2 notify other Members through the Secretariat of the products to be
covered by the proposed technical regulation, together with a brief
indication of its objective and rationale. Such notifications shall take place
at an early appropriate stage, when amendments can still be introduced and
comments taken into account;

2.9.3 upon request, provide to other Members particulars or copies of the
proposed technical regulation and, whenever possible, identify the parts
which in substance deviate from relevant international standards;

2.9.4 without discrimination, allow reasonable time for other Members to
make comments in writing, discuss these comments upon request, and take
these written comments and the results of these discussions into account.

210 Subject to the provisons in the lead-in to paragraph 9, where urgent
problems of safety, health, environmental protection or national security arise or
threaten to arise for aMember, that Member may omit such of the steps enumerated
in paragraph 9 as it finds necessary, provided that the Member, upon adoption of a
technical regulation, shall:

2.10.1 notify immediately other Members through the Secretariat of the
particular technical regulation and the products covered, with a brief
indication of the objective and the rationale of the technical regulation,
including the nature of the urgent problems;

2.10.2 upon request, provide other Members with copies of the technical
regulation;

2.10.3 without discrimination, allow other Members to present their
comments in writing, discuss these comments upon request, and take these
written comments and the results of these discussions into account.

211 Members shall ensure that all technical regulations which have been
adopted are published promptly or otherwise made available in such a manner as to
enable interested parties in other Members to become acquainted with them.

212  Except in those urgent circumstances referred to in paragraph 10, Members
shall allow a reasonable interval between the publication of technical regulations
and their entry into force in order to alow time for producers in exporting
Members, and particularly in developing country Members, to adapt their products
or methods of production to the requirements of the importing Member.

Article3

Preparation, Adoption and Application of Technical Regulations
by Local Government Bodies and Non-Governmental Bodies

With respect to their local government and non-governmental bodies within their
territories:

31 Members shall take such reasonable measures as may be available to them



to ensure compliance by such bodies with the provisions of Article 2, with the
exception of the obligation to notify as referred to in paragraphs 9.2 and 10.1 of
Article 2.

3.2 Members shall ensure that the technical regulations of local governments on
the level directly below that of the central government in Members are notified in
accordance with the provisions of paragraphs 9.2 and 10.1 of Article 2, noting that
notification shall not be required for technical regulations the technical content of
which is substantially the same as that of previously notified technical regulations
of central government bodies of the Member concerned.

3.3 Members may require contact with other Members, including the
notifications, provision of information, comments and discussions referred to in
paragraphs 9 and 10 of Article 2, to take place through the central government.

34 Members shall not take measures which require or encourage local
government bodies or non-governmental bodies within their territories to act in a
manner inconsistent with the provisions of Article 2.

35 Members are fully responsible under this Agreement for the observance of
all provisons of Article2. Members shall formulate and implement positive
measures and mechanisms in support of the observance of the provisions of
Article 2 by other than central government bodies.

Article4

Preparation, Adoption and Application
of Sandards

4.1 Members shall ensure that their central government standardizing bodies
accept and comply with the Code of Good Practice for the Preparation, Adoption
and Application of Standards in Annex 3 to this Agreement (referred to in this
Agreement as the "Code of Good Practice"). They shall take such reasonable
measures as may be available to them to ensure that local government and non-
governmental standardizing bodies within their territories, as well as regional
standardizing bodies of which they or one or more bodies within their territories are
members, accept and comply with this Code of Good Practice. In addition,
Members shall not take measures which have the effect of, directly or indirectly,
requiring or encouraging such standardizing bodies to act in a manner inconsi stent
with the Code of Good Practice. The obligations of Members with respect to
compliance of standardizing bodies with the provisions of the Code of Good
Practice shall apply irrespective of whether or not a standardizing body has
accepted the Code of Good Practice.

4.2 Standardizing bodies that have accepted and are complying with the Code
of Good Practice shall be acknowledged by the Members as complying with the
principles of this Agreement.

CONFORMITY WITH TECHNICAL REGULATIONS AND STANDARDS

Article5



5.1

Procedures for Assessment of Conformity by Central Government Bodies

Members shall ensure that, in cases where a positive assurance of

conformity with technical regulations or standards is required, their central
government bodies apply the following provisions to products originating in the
territories of other Members:

5.2
that:

5.1.1 conformity assessment procedures are prepared, adopted and applied
so as to grant access for suppliers of like products originating in the
territories of other Members under conditions no less favourable than those
accorded to suppliers of like products of nationa origin or originating in
any other country, in a comparable situation; access entails suppliers' right
to an assessment of conformity under the rules of the procedure, including,
when foreseen by this procedure, the possibility to have conformity
assessment activities undertaken at the site of facilities and to receive the
mark of the system;

5.1.2 conformity assessment procedures are not prepared, adopted or
applied with a view to or with the effect of creating unnecessary obstacles
to international trade. This means, inter alia, that conformity assessment
procedures shall not be more strict or be applied more strictly than is
necessary to give the importing Member adequate confidence that products
conform with the applicable technical regulations or standards, taking
account of the risks non-conformity would create.

When implementing the provisions of paragraph 1, Members shall ensure

5.2.1 conformity assessment procedures are undertaken and completed as
expeditiously as possible and in a no less favourable order for products
originating in the territories of other Members than for like domestic
products;

5.2.2 the standard processing period of each conformity assessment
procedure is published or that the anticipated processing period is
communicated to the applicant upon request; when receiving an
application, the competent body promptly examines the completeness of the
documentation and informs the applicant in a precise and complete manner
of al deficiencies, the competent body transmits as soon as possible the
results of the assessment in a precise and complete manner to the applicant
so that corrective action may be taken if necessary; even when the
application has deficiencies, the competent body proceeds as far as
practicable with the conformity assessment if the applicant so requests; and
that, upon request, the applicant is informed of the stage of the procedure,
with any delay being explained;

5.2.3 information requirements are limited to what is necessary to assess
conformity and determine fees;

5.2.4 the confidentiality of information about products originating in the
territories of other Members arising from or supplied in connection with
such conformity assessment procedures is respected in the same way as for
domestic products and in such a manner that legitimate commercial



interests are protected,;

525 any fees imposed for assessing the conformity of products
originating in the territories of other Members are equitable in relation to
any fees chargeable for assessing the conformity of like products of national
origin or originating in any other country, taking into account
communication, transportation and other costs arising from differences
between location of facilities of the applicant and the conformity
assessment body;

5.2.6 thesditing of facilities used in conformity assessment procedures and
the selection of samples are not such as to cause unnecessary inconvenience
to applicants or their agents;

5.2.7 whenever specifications of a product are changed subsequent to the
determination of its conformity to the applicable technica regulations or
standards, the conformity assessment procedure for the modified product is
limited to what is necessary to determine whether adequate confidence
exists that the product still meets the technical regulations or standards
concerned;

5.2.8 aprocedure exists to review complaints concerning the operation of
a conformity assessment procedure and to take corrective action when a
complaint isjustified.

53 Nothing in paragraphs 1 and 2 shall prevent Members from carrying out
reasonabl e spot checks within their territories.

54 In cases where a positive assurance is required that products conform with
technical regulations or standards, and relevant guides or recommendations issued
by international standardizing bodies exist or thelr completion is imminent,
Members shall ensure that central government bodies use them, or the relevant
parts of them, as a basis for their conformity assessment procedures, except where,
as duly explained upon request, such guides or recommendations or relevant parts
are inappropriate for the Members concerned, for, inter alia, such reasons as.
national security requirements; the prevention of deceptive practices, protection of
human health or safety, animal or plant life or heath, or the environment;
fundamental climatic or other geographical factors, fundamental technological or
infrastructural problems.

55  With aview to harmonizing conformity assessment procedures on as wide a
basis as possible, Members shall play afull part, within the limits of their resources,
in the preparation by appropriate international standardizing bodies of guides and
recommendations for conformity assessment procedures.

56  Whenever arelevant guide or recommendation issued by an international
standardizing body does not exist or the technical content of a proposed conformity
assessment procedure is not in accordance with relevant guides and
recommendations issued by international standardizing bodies, and if the
conformity assessment procedure may have a significant effect on trade of other
Members, Members shall:

5.6.1 publish a notice in a publication at an early appropriate stage, in



such a manner as to enable interested parties in other Members to become
acquainted with it, that they propose to introduce a particular conformity
assessment procedure;

5.6.2 notify other Members through the Secretariat of the products to be
covered by the proposed conformity assessment procedure, together with a
brief indication of its objective and rationale. Such notifications shall take
place at an early appropriate stage, when amendments can still be
introduced and comments taken into account;

5.6.3 upon request, provide to other Members particulars or copies of the
proposed procedure and, whenever possible, identify the parts which in
substance deviate from relevant guides or recommendations issued by
international standardizing bodies;

5.6.4 without discrimination, allow reasonable time for other Members to
make comments in writing, discuss these comments upon request, and take
these written comments and the results of these discussions into account.

5.7  Subject to the provisions in the lead-in to paragraph 6, where urgent
problems of safety, health, environmental protection or national security arise or
threaten to arise for a Member, that Member may omit such of the steps enumerated
in paragraph 6 as it finds necessary, provided that the Member, upon adoption of
the procedure, shall:

5.7.1 notify immediately other Members through the Secretariat of the
particular procedure and the products covered, with a brief indication of the
objective and the rationale of the procedure, including the nature of the
urgent problems;

5.7.2 upon request, provide other Members with copies of the rules of the
procedure;

5.7.3 without discrimination, allow other Members to present their
comments in writing, discuss these comments upon request, and take these
written comments and the results of these discussions into account.

5.8 Members shall ensure that all conformity assessment procedures which
have been adopted are published promptly or otherwise made available in such a
manner as to enable interested parties in other Members to become acquainted with
them.

5.9 Except in those urgent circumstances referred to in paragraph 7, Members
shall alow a reasonable interval between the publication of requirements
concerning conformity assessment procedures and their entry into force in order to
allow time for producers in exporting Members, and particularly in developing
country Members, to adapt their products or methods of production to the
requirements of the importing Member.

Article6

Recognition of Conformity Assessment by Central Government Bodies



With respect to their central government bodies:

6.1  Without prejudice to the provisions of paragraphs 3 and 4, Members shall
ensure, whenever possible, that results of conformity assessment procedures in
other Members are accepted, even when those procedures differ from their own,
provided they are satisfied that those procedures offer an assurance of conformity
with applicable technical regulations or standards equivalent to their own
procedures. It is recognized that prior consultations may be necessary in order to
arrive at amutually satisfactory understanding regarding, in particular:

6.1.1 adequate and enduring technica competence of the relevant
conformity assessment bodies in the exporting Member, so that confidence
in the continued reliability of their conformity assessment results can exist;
in this regard, verified compliance, for instance through accreditation, with
relevant guides or recommendations issued by international standardizing
bodies shall be taken into account as an indication of adequate technical
competence;

6.1.2 limitation of the acceptance of conformity assessment results to
those produced by designated bodies in the exporting Member.

6.2 Members shall ensure that their conformity assessment procedures permit,
asfar as practicable, the implementation of the provisionsin paragraph 1.

6.3 Members are encouraged, at the request of other Members, to be willing to
enter into negotiations for the conclusion of agreements for the mutual recognition
of results of each other's conformity assessment procedures. Members may require
that such agreements fulfil the criteria of paragraph 1 and give mutual satisfaction
regarding their potential for facilitating trade in the products concerned.

6.4 Members are encouraged to permit participation of conformity assessment
bodies located in the territories of other Members in their conformity assessment
procedures under conditions no less favourable than those accorded to bodies
located within their territory or the territory of any other country.

Article7
Procedures for Assessment of Conformity by Local Gover nment Bodies
With respect to their local government bodies within their territories:

7.1 Members shall take such reasonable measures as may be available to them
to ensure compliance by such bodies with the provisions of Articles 5 and 6, with
the exception of the obligation to notify as referred to in paragraphs 6.2 and 7.1 of
Article5.

7.2 Members shall ensure that the conformity assessment procedures of local
governments on the level directly below that of the central government in Members
are notified in accordance with the provisions of paragraphs 6.2 and 7.1 of Article
5, noting that notifications shall not be required for conformity assessment
procedures the technical content of which is substantially the same as that of
previously notified conformity assessment procedures of central government bodies
of the Members concerned.



7.3 Members may require contact with other Members, including the
notifications, provision of information, comments and discussions referred to in
paragraphs 6 and 7 of Article 5, to take place through the central government.

74 Members shall not take measures which require or encourage local
government bodies within their territories to act in a manner inconsistent with the
provisions of Articles5 and 6.

75 Members are fully responsible under this Agreement for the observance of
all provisions of Articles5 and 6. Members shall formulate and implement positive
measures and mechanisms in support of the observance of the provisions of Articles
5 and 6 by other than central government bodies.

Article8
Procedures for Assessment of Conformity by Non-Governmental Bodies

8.1 Members shall take such reasonable measures as may be available to them
to ensure that non-governmental bodies within their territories which operate
conformity assessment procedures comply with the provisions of Articles5 and 6,
with the exception of the obligation to notify proposed conformity assessment
procedures. In addition, Members shall not take measures which have the effect of,
directly or indirectly, requiring or encouraging such bodies to act in a manner
inconsistent with the provisions of Articles5 and 6.

8.2 Members shall ensure that their centra government bodies rely on
conformity assessment procedures operated by non-governmental bodies only if
these latter bodies comply with the provisions of Articles 5 and 6, with the
exception of the obligation to notify proposed conformity assessment procedures.

Article9
International and Regional Systems

9.1 Where a positive assurance of conformity with a technical regulation or
standard is required, Members shall, wherever practicable, formulate and adopt
international systems for conformity assessment and become members thereof or
participate therein.

9.2 Members shall take such reasonable measures as may be available to them
to ensure that international and regiona systems for conformity assessment in
which relevant bodies within their territories are members or participants comply
with the provisions of Articles 5 and 6. In addition, Members shall not take any
measures which have the effect of, directly or indirectly, requiring or encouraging
such systems to act in a manner inconsistent with any of the provisions of Articles5
and 6.

9.3 Members shall ensure that their central government bodies rely on
international or regional conformity assessment systems only to the extent that
these systems comply with the provisions of Articles 5 and 6, as applicable.

INFORMATION AND ASSISTANCE



Article 10

Information About Technical Regulations, Sandards and
Conformity Assessment Procedures

10.1 Each Member shall ensure that an enquiry point exists which is able to
answer all reasonable enquiries from other Members and interested parties in other
Members as well as to provide the relevant documents regarding:

10.1.1 any technical regulations adopted or proposed within its territory by
central or local government bodies, by non-governmental bodies which
have legal power to enforce a technical regulation, or by regional
standardizing bodies of which such bodies are members or participants,

10.1.2 any standards adopted or proposed within its territory by central or
local government bodies, or by regional standardizing bodies of which such
bodies are members or participants;

10.1.3 any conformity assessment procedures, or proposed conformity
assessment procedures, which are operated within its territory by central or
local government bodies, or by non-governmental bodies which have legal
power to enforce atechnical regulation, or by regional bodies of which such
bodies are members or participants;

10.1.4 the membership and participation of the Member, or of relevant
central or local government bodies within its territory, in international and
regiona standardizing bodies and conformity assessment systems, as well
as in bilateral and multilateral arrangements within the scope of this
Agreement; it shall also be able to provide reasonable information on the
provisions of such systems and arrangements;

10.1.5 the location of notices published pursuant to this Agreement, or the
provision of information as to where such information can be obtained; and

10.1.6 thelocation of the enquiry points mentioned in paragraph 3.

10.2 If, however, for legal or administrative reasons more than one enquiry point
Is established by a Member, that Member shall provide to the other Members
complete and unambiguous information on the scope of responsibility of each of
these enquiry points. In addition, that Member shall ensure that any enquiries
addressed to an incorrect enquiry point shall promptly be conveyed to the correct
enquiry point.

10.3 Each Member shall take such reasonable measures as may be available to it
to ensure that one or more enquiry points exist which are able to answer all
reasonable enquiries from other Members and interested parties in other Members
as well as to provide the relevant documents or information as to where they can be
obtained regarding:

10.3.1 any standards adopted or proposed within its territory by non-
governmental standardizing bodies, or by regiona standardizing bodies of
which such bodies are members or participants; and



10.3.2 any conformity assessment procedures, or proposed conformity
assessment procedures, which are operated within its territory by non-
governmental bodies, or by regional bodies of which such bodies are
members or participants,

10.3.3 the membership and participation of relevant non-governmental
bodies within its territory in international and regiona standardizing bodies
and conformity assessment systems, as well as in bilateral and multilateral
arrangements within the scope of this Agreement; they shall also be able to
provide reasonable information on the provisions of such systems and
arrangements.

104 Members shall take such reasonable measures as may be available to them
to ensure that where copies of documents are requested by other Members or by
interested parties in other Members, in accordance with the provisions of this
Agreement, they are supplied at an equitable price (if any) which shall, apart from
the real cost of delivery, be the same for the nationals™ of the Member concerned
or of any other Member.

10.5 ... Members shall, if requested by other Members, provide, in English or*?
Russian trangdlations of the documents covered by a specific notification or, in case
of voluminous documents, of summaries of such documents.

10.6 The Secretariat shall, when it receives notifications in accordance with the
provisions of this Agreement, circulate copies of the notifications to all Members
and interested internationa standardizing and conformity assessment bodies, ... .

10.7 Whenever a Member has reached an agreement with any other country or
countries on issues related to technical regulations, standards or conformity
assessment procedures which may have a significant effect on trade, at least one
Member party to the agreement shall notify other Members through the Secretariat
of the products to be covered by the agreement and include a brief description of
the agreement. Members concerned are encouraged to enter, upon request, into
consultations with other Members for the purposes of concluding similar
agreements or of arranging for their participation in such agreements.

10.8 Nothing in this Agreement shall be construed as requiring:
10.8.1 the publication of texts other than in the language of the Member;

10.8.2 the provision of particulars or copies of drafts other than in the
language of the Member except as stated in paragraph 5; or

10.8.3 Members to furnish any information, the disclosure of which they
consider contrary to their essential security interests.

10.10 Members shall designate a single central government authority that is

1 vNationals' here shall be deemed, in the case of a separate customs territory Member of the WTO, to mean persons,
natural or legal, who are domiciled or who have a rea and effective industrial or commercia establishment in that
customs territory.

12 Editor’s note: “or” added; TBT Agreement states: “English, French or Spanish”



responsible for the implementation on the national level of the provisions
concerning notification procedures under this Agreement except those included in
Annex 3.

10.11 If, however, for legal or administrative reasons the responsibility for
notification procedures is divided among two or more central government
authorities, the Member concerned shall provide to the other Members complete
and unambiguous information on the scope of responsibility of each of these
authorities.
FINAL PROVISIONS
Article 15
Final Provisions

15.2 Each Member shall, promptly after the date on which the WTO Agreement
enters into force for it, inform the Committee of measures in existence or taken to
ensure the implementation and administration of this Agreement. Any changes of
such measures thereafter shall also be notified to the Committee.

Annexes

15,5 Theannexesto this Agreement constitute an integral part thereof.

ANNEX 1 Terms and Their Definitions for the Purpose of This Agreement
ANNEX 3 Code of Good Practice for the Preparation, Adoption and
Application of Standards

(ili) Agreement on Implementation of Article VI of the General Agreement on
Tariffsand Trade 1994

[ Members hereby agree as follows:]

PART |

Articlel

Principles
An anti-dumping measure shall be applied only under the circumstances provided
for in ArticleVl of GATT 1994 and pursuant to investigations initiated™® and
conducted in accordance with the provisions of this Agreement. The following

provisions govern the application of Article VI of GATT 1994 in so far as action is
taken under anti-dumping legislation or regulations.

B The term "initiated" as used in this Agreement means the procedural action by which a Member formally
commences an investigation as provided in Article 5.



Article2
Determination of Dumping

2.1 For the purpose of this Agreement, a product is to be considered as being
dumped, i.e. introduced into the commerce of another country at less than its
normal vaue, if the export price of the product exported from one country to
another is less than the comparable price, in the ordinary course of trade, for the
like product when destined for consumption in the exporting country.

2.2 When there are no sales of the like product in the ordinary course of trade in
the domestic market of the exporting country or when, because of the particular
market situation or the low volume of the sales in the domestic market of the
exporting country™®, such sales do not permit a proper comparison, the margin of
dumping shall be determined by comparison with a comparable price of the like
product when exported to an appropriate third country, provided that this price is
representative, or with the cost of production in the country of origin plus a
reasonable amount for administrative, selling and general costs and for profits.

221 Sales of the like product in the domestic market of the exporting
country or sales to a third country at prices below per unit (fixed and
variable) costs of production plus administrative, selling and general costs
may be treated as not being in the ordinary course of trade by reason of
price and may be disregarded in determining normal value only if the
authorities' determine that such sales are made within an extended period
of time'® in substantial quantities'’ and are at prices which do not provide
for the recovery of al costs within a reasonable period of time. If prices
which are below per unit costs at the time of sale are above weighted
average per unit costs for the period of investigation, such prices shall be
considered to provide for recovery of costs within a reasonable period of
time.

2.2.1.1 For the purpose of paragraph 2, costs shall normally be
calculated on the basis of records kept by the exporter or producer
under investigation, provided that such records are in accordance
with the generally accepted accounting principles of the exporting
country and reasonably reflect the costs associated with the
production and sale of the product under consideration. Authorities
shall consider all available evidence on the proper alocation of
costs, including that which is made available by the exporter or
producer in the course of the investigation provided that such

14 Sales of the like product destined for consumption in the domestic market of the exporting country shall normally
be considered a sufficient quantity for the determination of the normal value if such sales constitute 5 per cent or more
of the sales of the product under consideration to the importing Member, provided that a lower ratio should be
acceptable where the evidence demonstrates that domestic sales at such lower ratio are nonetheless of sufficient
magnitude to provide for a proper comparison.

> When in this Agreement the term "authorities' is used, it shall be interpreted as meaning authorities at an
appropriate senior level.

16 The extended period of time should normally be one year but shall in no case be less than six months.

17 Sales below per unit costs are made in substantial quantities when the authorities establish that the weighted average
selling price of the transactions under consideration for the determination of the normal value is below the weighted
average per unit costs, or that the volume of sales below per unit costs represents not less than 20 per cent of the
volume sold in transactions under consideration for the determination of the normal value.



allocations have been historically utilized by the exporter or
producer, in particular in relation to establishing appropriate
amortization and depreciation periods and alowances for capital
expenditures and other development costs. Unless already reflected
in the cost alocations under this sub-paragraph, costs shall be
adjusted appropriately for those non-recurring items of cost which
benefit future and/or current production, or for circumstances in
which costs during the period of investigation are affected by
start-up operations.™®

2.2.2 For the purpose of paragraph 2, the amounts for administrative,
selling and general costs and for profits shall be based on actua data
pertaining to production and sales in the ordinary course of trade of the like
product by the exporter or producer under investigation. When such
amounts cannot be determined on this basis, the amounts may be
determined on the basis of:

() the actual amounts incurred and realized by the exporter or
producer in question in respect of production and sales in the
domestic market of the country of origin of the same general
category of products;

(i)  the weighted average of the actual amounts incurred and
realized by other exporters or producers subject to investigation in
respect of production and sales of the like product in the domestic
market of the country of origin;

(iii)  any other reasonable method, provided that the amount for
profit so established shall not exceed the profit normally realized by
other exporters or producers on sales of products of the same
genera category in the domestic market of the country of origin.

2.3 In cases where there is no export price or where it appears to the authorities
concerned that the export price is unreliable because of association or a
compensatory arrangement between the exporter and the importer or a third party,
the export price may be constructed on the basis of the price at which the imported
products are first resold to an independent buyer, or if the products are not resold to
an independent buyer, or not resold in the condition as imported, on such
reasonabl e basis as the authorities may determine.

24 A fair comparison shall be made between the export price and the normal
value. This comparison shall be made at the same level of trade, normally at the
ex-factory level, and in respect of sales made at as nearly as possible the same time.
Due allowance shall be made in each case, on its merits, for differences which
affect price comparability, including differences in conditions and terms of sale,
taxation, levels of trade, quantities, physical characteristics, and any other
differences which are also demonstrated to affect price comparability.”® In the
cases referred to in paragraph 3, allowances for costs, including duties and taxes,

18 The adjustment made for start-up operations shall reflect the costs at the end of the start-up period or, if that period
extends beyond the period of investigation, the most recent costs which can reasonably be taken into account by the
authorities during the investigation.

91t is understood that some of the above factors may overlap, and authorities shall ensure that they do not duplicate
adjustments that have been already made under this provision.



incurred between importation and resale, and for profits accruing, should aso be
made. If in these cases price comparability has been affected, the authorities shall
establish the normal value at alevel of trade equivalent to the level of trade of the
constructed export price, or shall make due allowance as warranted under this
paragraph. The authorities shall indicate to the parties in question what information
IS necessary to ensure a fair comparison and shall not impose an unreasonable
burden of proof on those parties.

2.4.1 When the comparison under paragraph 4 requires a conversion of
currencies, such conversion should be made using the rate of exchange on
the date of sale®®, provided that when a sale of foreign currency on forward
markets is directly linked to the export sale involved, the rate of exchange
in the forward sale shall be used. Fluctuations in exchange rates shall be
ignored and in an investigation the authorities shall alow exporters at least
60 days to have adjusted their export prices to reflect sustained movements
in exchange rates during the period of investigation.

2.4.2 Subject to the provisions governing fair comparison in paragraph 4,
the existence of margins of dumping during the investigation phase shall
normally be established on the basis of a comparison of a weighted average
norma value with a weighted average of prices of all comparable export
transactions or by a comparison of norma vaue and export prices on a
transaction-to-transaction basis. A normal value established on a weighted
average basis may be compared to prices of individual export transactions if
the authorities find a pattern of export prices which differ significantly
among different purchasers, regions or time periods, and if an explanationis
provided as to why such differences cannot be taken into account
appropriately by the use of a weighted average-to-weighted average or
transacti on-to-transaction comparison.

25 In the case where products are not imported directly from the country of
origin but are exported to the importing Member from an intermediate country, the
price a which the products are sold from the country of export to the importing
Member shall normally be compared with the comparable price in the country of
export. However, comparison may be made with the price in the country of origin,
if, for example, the products are merely transshipped through the country of export,
or such products are not produced in the country of export, or there is no
comparable price for them in the country of export.

2.6  Throughout this Agreement the term "like product” ("produit similaire™)
shall be interpreted to mean a product which isidentical, i.e. alikein al respects to
the product under consideration, or in the absence of such a product, another
product which, athough not alike in all respects, has characteristics closely
resembling those of the product under consideration.

2.7  This Article is without prejudice to the second Supplementary Provision to
paragraph 1 of Article VI in Annex | to GATT 1994.

Article3

% Normally, the date of sale would be the date of contract, purchase order, order confirmation, or invoice, whichever
establishes the material terms of sale.



Determination of Injury?*

3.1 A determination of injury for purposes of Article VI of GATT 1994 shall be
based on positive evidence and involve an objective examination of both (a) the
volume of the dumped imports and the effect of the dumped imports on prices in
the domestic market for like products, and (b) the consequent impact of these
imports on domestic producers of such products.

3.2  With regard to the volume of the dumped imports, the investigating
authorities shall consider whether there has been a significant increase in dumped
imports, either in absolute terms or relative to production or consumption in the
importing Member. With regard to the effect of the dumped imports on prices, the
investigating authorities shall consider whether there has been a significant price
undercutting by the dumped imports as compared with the price of alike product of
the importing Member, or whether the effect of such importsis otherwise to depress
prices to a significant degree or prevent price increases, which otherwise would
have occurred, to a significant degree. No one or severa of these factors can
necessarily give decisive guidance.

3.3  Whereimports of a product from more than one country are simultaneously
subject to anti-dumping investigations, the investigating authorities may
cumulatively assess the effects of such imports only if they determine that (a) the
margin of dumping established in relation to the imports from each country is more
than de minimis as defined in paragraph 8 of Article 5 and the volume of imports
from each country is not negligible and (b) a cumulative assessment of the effects
of the imports is appropriate in light of the conditions of competition between the
imported products and the conditions of competition between the imported products
and the like domestic product.

34  The examination of the impact of the dumped imports on the domestic
industry concerned shall include an evaluation of al relevant economic factors and
indices having a bearing on the state of the industry, including actual and potential
decline in sales, profits, output, market share, productivity, return on investments,
or utilization of capacity; factors affecting domestic prices, the magnitude of the
margin of dumping; actual and potential negative effects on cash flow, inventories,
employment, wages, growth, ability to raise capital or investments. This list is not
exhaustive, nor can one or severa of these factors necessarily give decisive
guidance.

35 It must be demonstrated that the dumped imports are, through the effects of
dumping, as set forth in paragraphs 2 and 4, causing injury within the meaning of
this Agreement. The demonstration of a causal relationship between the dumped
imports and the injury to the domestic industry shall be based on an examination of
all relevant evidence before the authorities. The authorities shall also examine any
known factors other than the dumped imports which at the same time are injuring
the domestic industry, and the injuries caused by these other factors must not be
attributed to the dumped imports. Factors which may be relevant in this respect
include, inter alia, the volume and prices of imports not sold at dumping prices,
contraction in demand or changes in the patterns of consumption, trade restrictive

2 Under this Agreement the term "injury" shall, unless otherwise specified, be taken to mean materia injury to a
domestic industry, threat of material injury to a domestic industry or material retardation of the establishment of such
an industry and shall be interpreted in accordance with the provisions of this Article.



practices of and competition between the foreign and domestic producers,
developments in technology and the export performance and productivity of the
domestic industry.

3.6 The effect of the dumped imports shal be assessed in relation to the
domestic production of the like product when available data permit the separate
identification of that production on the basis of such criteria as the production
process, producers sales and profits. If such separate identification of that
production is not possible, the effects of the dumped imports shall be assessed by
the examination of the production of the narrowest group or range of products,
which includes the like product, for which the necessary information can be
provided.

3.7 A determination of athreat of material injury shall be based on facts and not
merely on allegation, conjecture or remote possibility. The change in
circumstances which would create a situation in which the dumping would cause
injury must be clearly foreseen and imminent.”* In making a determination
regarding the existence of a threat of materia injury, the authorities should
consider, inter alia, such factors as:

(1) a significant rate of increase of dumped imports into the domestic
market indicating the likelihood of substantially increased
importation;

(i) sufficient freely disposable, or an imminent, substantial increase in,
capacity of the exporter indicating the likelihood of substantially
increased dumped exports to the importing Member's market, taking
into account the availability of other export markets to absorb any
additional exports,

(iii)  whether imports are entering at prices that will have a significant
depressing or suppressing effect on domestic prices, and would
likely increase demand for further imports; and

(iv)  inventories of the product being investigated.

No one of these factors by itself can necessarily give decisive guidance but the
totality of the factors considered must lead to the conclusion that further dumped
exports are imminent and that, unless protective action is taken, material injury
would occur.

3.8  With respect to cases where injury is threatened by dumped imports, the
application of anti-dumping measures shall be considered and decided with special
care.

Article4
Definition of Domestic Industry

4.1 For the purposes of this Agreement, the term "domestic industry” shall be

2 One example, though not an exclusive one, is that there is convincing reason to believe that there will be, in the near
future, substantially increased importation of the product at dumped prices.



interpreted as referring to the domestic producers as a whole of the like products or
to those of them whose collective output of the products constitutes a major
proportion of the total domestic production of those products, except that:

(1) when producers are related® to the exporters or importers or are
themselves importers of the alegedly dumped product, the term
"domestic industry”" may be interpreted as referring to the rest of the
producers;

(i) in exceptional circumstances the territory of a Member may, for the
production in question, be divided into two or more competitive
markets and the producers within each market may be regarded as a
separate industry if (a) the producers within such market sell all or
amost al of their production of the product in question in that
market, and (b) the demand in that market is not to any substantial
degree supplied by producers of the product in question located
elsewhere in the territory. In such circumstances, injury may be
found to exist even where a major portion of the total domestic
industry is not injured, provided there is a concentration of dumped
imports into such an isolated market and provided further that the
dumped imports are causing injury to the producers of al or amost
all of the production within such market.

4.2  When the domestic industry has been interpreted as referring to the
producersin acertain area, i.e. amarket as defined in paragraph 1(ii), anti-dumping
duties shall be levied® only on the products in question consigned for final
consumption to that area. When the constitutional law of the importing Member
does not permit the levying of anti-dumping duties on such a basis, the importing
Member may levy the anti-dumping duties without limitation only if (a) the
exporters shall have been given an opportunity to cease exporting at dumped prices
to the area concerned or otherwise give assurances pursuant to Article8 and
adequate assurances in this regard have not been promptly given, and (b) such
duties cannot be levied only on products of specific producers which supply the
areain question.

4.3  Where two or more countries have reached under the provisions of
paragraph 8(a) of Article XXI1V of GATT 1994 such aleve of integration that they
have the characteristics of asingle, unified market, the industry in the entire area of
integration shall be taken to be the domestic industry referred to in paragraph 1.

44  The provisions of paragraph 6 of Article3 shall be applicable to this
Article.

Articleb

Initiation and Subsequent Investigation

2 For the purpose of this paragraph, producers shall be deemed to be related to exporters or importers only if (a) one
of them directly or indirectly controls the other; or (b) both of them are directly or indirectly controlled by a third
person; or (c) together they directly or indirectly control athird person, provided that there are grounds for believing
or suspecting that the effect of the relationship is such as to cause the producer concerned to behave differently from
non-related producers. For the purpose of this paragraph, one shall be deemed to control another when the former is
legally or operationally in a position to exercise restraint or direction over the latter.

% Asused in this Agreement "levy" shall mean the definitive or final legal assessment or collection of aduty or tax.



51 Except as provided for in paragraph 6, an investigation to determine the
existence, degree and effect of any alleged dumping shall be initiated upon a
written application by or on behalf of the domestic industry.

52  An application under paragraph 1 shall include evidence of (@) dumping,
(b) injury within the meaning of Article VI of GATT 1994 as interpreted by this
Agreement and (c) a causal link between the dumped imports and the alleged
injury. Simple assertion, unsubstantiated by relevant evidence, cannot be
considered sufficient to meet the requirements of this paragraph. The application
shall contain such information as is reasonably available to the applicant on the
following:

() the identity of the applicant and a description of the volume and
value of the domestic production of the like product by the
applicant. Where a written application is made on behalf of the
domestic industry, the application shal identify the industry on
behalf of which the application is made by a list of al known
domestic producers of the like product (or associations of domestic
producers of the like product) and, to the extent possible, a
description of the volume and value of domestic production of the
like product accounted for by such producers;

(i)  acomplete description of the allegedly dumped product, the names
of the country or countries of origin or export in question, the
identity of each known exporter or foreign producer and a list of
known persons importing the product in question;

(i)  information on prices at which the product in question is sold when
destined for consumption in the domestic markets of the country or
countries of origin or export (or, where appropriate, information on
the prices at which the product is sold from the country or countries
of origin or export to a third country or countries, or on the
constructed value of the product) and information on export prices
or, where appropriate, on the prices at which the product is first
resold to an independent buyer in the territory of the importing
Member;

(iv)  information on the evolution of the volume of the allegedly dumped
imports, the effect of these imports on prices of the like product in
the domestic market and the consequent impact of the imports on the
domestic industry, as demonstrated by relevant factors and indices
having a bearing on the state of the domestic industry, such as those
listed in paragraphs 2 and 4 of Article 3.

5.3  The authorities shall examine the accuracy and adequacy of the evidence
provided in the application to determine whether there is sufficient evidence to
justify the initiation of an investigation.

54  An investigation shall not be initiated pursuant to paragraph 1 unless the
authorities have determined, on the basis of an examination of the degree of support



for, or opposition to, the application expressed® by domestic producers of the like
product, that the application has been made by or on behalf of the domestic
industry.’  The application shall be considered to have been made "by or on
behalf of the domestic industry” if it is supported by those domestic producers
whose collective output constitutes more than 50 per cent of the total production of
the like product produced by that portion of the domestic industry expressing either
support for or opposition to the application. However, no investigation shall be
initiated when domestic producers expressly supporting the application account for
less than 25 per cent of total production of the like product produced by the
domestic industry.

55  The authorities shall avoid, unless a decision has been made to initiate an
investigation, any publicizing of the application for the initiation of an
investigation. However, after receipt of a properly documented application and
before proceeding to initiate an investigation, the authorities shall notify the
government of the exporting Member concerned.

5.6 If, in special circumstances, the authorities concerned decide to initiate an
investigation without having received a written application by or on behalf of a
domestic industry for the initiation of such investigation, they shall proceed only if
they have sufficient evidence of dumping, injury and a causal link, as described in
paragraph 2, to justify the initiation of an investigation.

57 The evidence of both dumping and injury shal be considered
simultaneously (a) in the decision whether or not to initiate an investigation, and
(b) thereafter, during the course of the investigation, starting on a date not later than
the earliest date on which in accordance with the provisions of this Agreement
provisional measures may be applied.

58  An application under paragraph 1 shal be rejected and an investigation
shall be terminated promptly as soon as the authorities concerned are satisfied that
there is not sufficient evidence of either dumping or of injury to justify proceeding
with the case. There shall be immediate termination in cases where the authorities
determine that the margin of dumping is de minimis, or that the volume of dumped
imports, actual or potential, or the injury, is negligible. The margin of dumping
shall be considered to be de minimisif this margin is less than 2 per cent, expressed
as a percentage of the export price. The volume of dumped imports shall normally
be regarded as negligible if the volume of dumped imports from a particular
country is found to account for less than 3 per cent of imports of the like product in
the importing Member, unless countries which individually account for less than
3 per cent of the imports of the like product in the importing Member collectively
account for more than 7 per cent of imports of the like product in the importing
Member.

59  An anti-dumping proceeding shall not hinder the procedures of customs
clearance.

5.10 Investigations shall, except in specia circumstances, be concluded within

% |n the case of fragmented industries involving an exceptionally large number of producers, authorities may
determine support and opposition by using statistically valid sampling techniques.

% Members are aware that in the territory of certain Members employees of domestic producers of the like product or
representatives of those employees may make or support an application for an investigation under paragraph 1.



one year, and in no case more than 18 months, after their initiation.
Article 6
Evidence

6.1  All interested parties in an anti-dumping investigation shall be given notice
of the information which the authorities require and ample opportunity to present in
writing al evidence which they consider relevant in respect of the investigation in
question.

6.1.1 Exporters or foreign producers receiving questionnaires used in an
anti-dumping investigation shall be given at least 30 days for
reply.”” Due consideration should be given to any request for an
extension of the 30-day period and, upon cause shown, such an
extension should be granted whenever practicable.

6.1.2 Subject to the requirement to protect confidential information,
evidence presented in writing by one interested party shall be made
available promptly to other interested parties participating in the
investigation.

6.1.3 As soon as an investigation has been initiated, the authorities shall
provide the full text of the written application received under
paragraph 1 of Article5 to the known exporters® and to the
authorities of the exporting Member and shall make it available,
upon request, to other interested parties involved. Due regard shall
be paid to the requirement for the protection of confidentia
information, as provided for in paragraph 5.

6.2  Throughout the anti-dumping investigation al interested parties shall have a
full opportunity for the defence of their interests. To this end, the authorities shall,
on request, provide opportunities for al interested parties to meet those parties with
adverse interests, so that opposing views may be presented and rebuttal arguments
offered. Provision of such opportunities must take account of the need to preserve
confidentiality and of the convenience to the parties. There shall be no obligation
on any party to attend a meeting, and failure to do so shall not be prejudicia to that
party's case. Interested parties shall also have the right, on justification, to present
other information orally.

6.3 Ora information provided under paragraph 2 shall be taken into account by
the authorities only in so far as it is subsequently reproduced in writing and made
available to other interested parties, as provided for in subparagraph 1.2.

6.4  The authorities shall whenever practicable provide timely opportunities for
all interested parties to see al information that is relevant to the presentation of

%" As a general rule, the time-limit for exporters shall be counted from the date of receipt of the questionnaire, which
for this purpose shall be deemed to have been received one week from the date on which it was sent to the respondent
or transmitted to the appropriate diplomatic representative of the exporting Member or, in the case of a separate
customs territory Member of the WTO, an official representative of the exporting territory.

% |t being understood that, where the number of exporters involved is particularly high, the full text of the written
application should instead be provided only to the authorities of the exporting Member or to the relevant trade
association.



their cases, that is not confidential as defined in paragraph 5, and that is used by the
authorities in an anti-dumping investigation, and to prepare presentations on the
basis of thisinformation.

6.5  Any information which is by nature confidential (for example, because its
disclosure would be of significant competitive advantage to a competitor or because
its disclosure would have a significantly adverse effect upon a person supplying the
information or upon a person from whom that person acquired the information), or
which is provided on a confidential basis by parties to an investigation shall, upon
good cause shown, be treated as such by the authorities. Such information shall not
be disclosed without specific permission of the party submitting it.?°

6.5.1 The authorities shall require interested parties providing confidential
information to furnish non-confidential summaries thereof. These
summaries shall be in sufficient detail to permit a reasonable
understanding of the substance of the information submitted in
confidence. In exceptional circumstances, such parties may indicate
that such information is not susceptible of summary. In such
exceptional circumstances, a statement of the reasons why
summarization is not possible must be provided.

6.5.2 If the authorities find that a request for confidentiality is not
warranted and if the supplier of the information is either unwilling
to make the information public or to authorize its disclosure in
generalized or summary form, the authorities may disregard such
information unless it can be demonstrated to their satisfaction from
appropriate sources that the information is correct.*

6.6 Except in circumstances provided for in paragraph 8, the authorities shall
during the course of an investigation satisfy themselves as to the accuracy of the
information supplied by interested parties upon which their findings are based.

6.7 In order to verify information provided or to obtain further details, the
authorities may carry out investigations in the territory of other Members as
required, provided they obtain the agreement of the firms concerned and notify the
representatives of the government of the Member in question, and unless that
Member objects to the investigation. The procedures described in Annex | shall
apply to investigations carried out in the territory of other Members. Subject to the
requirement to protect confidential information, the authorities shall make the
results of any such investigations available, or shall provide disclosure thereof
pursuant to paragraph 9, to the firms to which they pertain and may make such
results avail able to the applicants.

6.8 In cases in which any interested party refuses access to, or otherwise does
not provide, necessary information within a reasonable period or significantly
impedes the investigation, preliminary and final determinations, affirmative or
negative, may be made on the basis of the facts available. The provisions of
Annex |1 shall be observed in the application of this paragraph.

% Members are aware that in the territory of certain Members disclosure pursuant to a narrowly-drawn protective
order may be required.
% Members agree that requests for confidentiality should not be arbitrarily rejected.



6.9  The authorities shall, before a final determination is made, inform all
interested parties of the essential facts under consideration which form the basis for
the decision whether to apply definitive measures. Such disclosure should take
place in sufficient time for the parties to defend their interests.

6.10 The authorities shall, as arule, determine an individual margin of dumping
for each known exporter or producer concerned of the product under investigation.
In cases where the number of exporters, producers, importers or types of products
involved is so large as to make such a determination impracticable, the authorities
may limit their examination either to a reasonable number of interested parties or
products by using samples which are statisticaly valid on the basis of information
available to the authorities at the time of the selection, or to the largest percentage
of the volume of the exports from the country in question which can reasonably be
investigated.

6.10.1 Any selection of exporters, producers, importers or types of
products made under this paragraph shall preferably be chosen in
consultation with and with the consent of the exporters, producers or
importers concerned.

6.10.2 In cases where the authorities have limited their examination, as
provided for in this paragraph, they shall nevertheless determine an
individual margin of dumping for any exporter or producer not
initially selected who submits the necessary information in time for
that information to be considered during the course of the
investigation, except where the number of exporters or producers is
so large that individual examinations would be unduly burdensome
to the authorities and prevent the timely completion of the
investigation. Voluntary responses shall not be discouraged.

6.11 For the purposes of this Agreement, "interested parties’ shall include:

) an exporter or foreign producer or the importer of a product subject
to investigation, or a trade or business association a majority of the
members of which are producers, exporters or importers of such
product;

(i)  the government of the exporting Member; and

(iii)  aproducer of the like product in the importing Member or a trade
and business association a maority of the members of which
produce the like product in the territory of the importing Member.

This list shall not preclude Members from allowing domestic or foreign parties
other than those mentioned above to be included as interested parties.

6.12 The authorities shal provide opportunities for industrial users of the
product under investigation, and for representative consumer organizations in cases
where the product is commonly sold at the retail level, to provide information
which isrelevant to the investigation regarding dumping, injury and causality.

6.13 The authorities shall take due account of any difficulties experienced by
interested parties, in particular small companies, in supplying information



requested, and shall provide any assistance practicable.

6.14 The procedures set out above are not intended to prevent the authorities of a
Member from proceeding expeditiously with regard to initiating an investigation,
reaching preliminary or final determinations, whether affirmative or negative, or
from applying provisiona or final measures, in accordance with relevant provisions
of this Agreement.

Article7
Provisional Measures
7.1 Provisional measures may be applied only if:

(1) an investigation has been initiated in accordance with the provisions
of Article5, a public notice has been given to that effect and
interested parties have been given adequate opportunities to submit
information and make comments;

(i)  apreiminary affirmative determination has been made of dumping
and consequent injury to a domestic industry; and

(iii)  the authorities concerned judge such measures necessary to prevent
injury being caused during the investigation.

7.2 Provisional measures may take the form of a provisional duty or,
preferably, a security - by cash deposit or bond - equal to the amount of the
anti-dumping duty provisionaly estimated, being not greater than the provisionally
estimated margin of dumping. Withholding of appraisement is an appropriate
provisional measure, provided that the normal duty and the estimated amount of the
anti-dumping duty be indicated and as long as the withholding of appraisement is
subject to the same conditions as other provisional measures.

7.3 Provisional measures shall not be applied sooner than 60 days from the date
of initiation of the investigation.

7.4  The application of provisional measures shall be limited to as short a period
as possible, not exceeding four months or, on decision of the authorities concerned,
upon request by exporters representing a significant percentage of the trade
involved, to a period not exceeding six months. When authorities, in the course of
an investigation, examine whether a duty lower than the margin of dumping would
be sufficient to remove injury, these periods may be six and nine months,
respectively.

7.5  Therelevant provisions of Article 9 shal be followed in the application of
provisional measures.

Article8

Price Undertakings



81  Proceedings may® be suspended or terminated without the imposition of
provisional measures or anti-dumping duties upon receipt of satisfactory voluntary
undertakings from any exporter to revise its prices or to cease exports to the areain
question at dumped prices so that the authorities are satisfied that the injurious
effect of the dumping is eliminated. Price increases under such undertakings shall
not be higher than necessary to eliminate the margin of dumping. It is desirable
that the price increases be less than the margin of dumping if such increases would
be adequate to remove the injury to the domestic industry.

8.2 Price undertakings shall not be sought or accepted from exporters unless the
authorities of the importing Member have made a preliminary affirmative
determination of dumping and injury caused by such dumping.

8.3 Undertakings offered need not be accepted if the authorities consider their
acceptance impractical, for example, if the number of actual or potential exporters
is too great, or for other reasons, including reasons of general policy. Should the
case arise and where practicable, the authorities shall provide to the exporter the
reasons which have led them to consider acceptance of an undertaking as
inappropriate, and shall, to the extent possible, give the exporter an opportunity to
make comments thereon.

8.4 If an undertaking is accepted, the investigation of dumping and injury shall
nevertheless be completed if the exporter so desires or the authorities so decide. In
such a case, if a negative determination of dumping or injury is made, the
undertaking shall automatically lapse, except in cases where such a determination is
due in large part to the existence of a price undertaking. In such cases, the
authorities may require that an undertaking be maintained for a reasonable period
consistent with the provisions of this Agreement. In the event that an affirmative
determination of dumping and injury is made, the undertaking shall continue
consistent with its terms and the provisions of this Agreement.

8.5 Price undertakings may be suggested by the authorities of the importing
Member, but no exporter shall be forced to enter into such undertakings. The fact
that exporters do not offer such undertakings, or do not accept an invitation to do
so, shal in no way preudice the consideration of the case. However, the
authorities are free to determine that a threat of injury is more likely to be realized
if the dumped imports continue.

8.6  Authorities of an importing Member may require any exporter from whom
an undertaking has been accepted to provide periodically information relevant to
the fulfilment of such an undertaking and to permit verification of pertinent data.
In case of violation of an undertaking, the authorities of the importing Member may
take, under this Agreement in conformity with its provisions, expeditious actions
which may constitute immediate application of provisional measures using the best
information available. In such cases, definitive duties may be levied in accordance
with this Agreement on products entered for consumption not more than 90 days
before the application of such provisional measures, except that any such
retroactive assessment shall not apply to imports entered before the violation of the
undertaking.

3 The word "may" shall not be interpreted to alow the simultaneous continuation of proceedings with the
implementation of price undertakings except as provided in paragraph 4.



Article9
Imposition and Collection of Anti-Dumping Duties

9.1  Thedecision whether or not to impose an anti-dumping duty in cases where
al requirements for the imposition have been fulfilled, and the decision whether the
amount of the anti-dumping duty to be imposed shall be the full margin of dumping
or less, are decisions to be made by the authorities of the importing Member. It is
desirable that the imposition be permissive in the territory of all Members, and that
the duty be less than the margin if such lesser duty would be adequate to remove
the injury to the domestic industry.

9.2  When an anti-dumping duty is imposed in respect of any product, such
anti-dumping duty shall be collected in the appropriate amounts in each case, on a
non-discriminatory basis on imports of such product from all sources found to be
dumped and causing injury, except as to imports from those sources from which
price undertakings under the terms of this Agreement have been accepted. The
authorities shall name the supplier or suppliers of the product concerned. If,
however, several suppliers from the same country are involved, and it is
impracticable to name al these suppliers, the authorities may name the supplying
country concerned. If several suppliers from more than one country are involved,
the authorities may name either all the suppliers involved, or, if this is
impracticable, all the supplying countriesinvolved.

9.3  The amount of the anti-dumping duty shall not exceed the margin of
dumping as established under Article 2.

9.3.1 When the amount of the anti-dumping duty is assessed on a
retrospective basis, the determination of the fina liability for
payment of anti-dumping duties shall take place as soon as possible,
normally within 12 months, and in no case more than 18 months,
after the date on which a request for a final assessment of the
amount of the anti-dumping duty has been made.** Any refund shall
be made promptly and normally in not more than 90 days following
the determination of fina liability made pursuant to this
sub-paragraph. In any case, where a refund is not made within
90 days, the authorities shall provide an explanation if so requested.

9.3.2 When the amount of the anti-dumping duty is assessed on a
prospective basis, provision shall be made for a prompt refund, upon
request, of any duty paid in excess of the margin of dumping. A
refund of any such duty paid in excess of the actual margin of
dumping shall normally take place within 12 months, and in no case
more than 18 months, after the date on which arequest for a refund,
duly supported by evidence, has been made by an importer of the
product subject to the anti-dumping duty. The refund authorized
should normaly be made within 90 days of the above-noted
decision.

% |t is understood that the observance of the time-limits mentioned in this subparagraph and in subparagraph 3.2 may
not be possible where the product in question is subject to judicial review proceedings.



9.3.3 In determining whether and to what extent a reimbursement should
be made when the export price is constructed in accordance with
paragraph 3 of Article 2, authorities should take account of any
change in normal value, any change in costs incurred between
importation and resale, and any movement in the resale price which
is duly reflected in subsequent selling prices, and should calculate
the export price with no deduction for the amount of anti-dumping
duties paid when conclusive evidence of the above is provided.

9.4  When the authorities have limited their examination in accordance with the
second sentence of paragraph 10 of Article 6, any anti-dumping duty applied to
imports from exporters or producers not included in the examination shall not
exceed:

(1) the weighted average margin of dumping established with respect to
the selected exporters or producers or,

(i)  where the liability for payment of anti-dumping duties is calculated
on the basis of a prospective normal value, the difference between
the weighted average norma value of the selected exporters or
producers and the export prices of exporters or producers not
individually examined,

provided that the authorities shall disregard for the purpose of this paragraph any
zero and deminimis margins and margins established under the circumstances
referred to in paragraph 8 of Article 6. The authorities shall apply individual duties
or normal values to imports from any exporter or producer not included in the
examination who has provided the necessary information during the course of the
investigation, as provided for in subparagraph 10.2 of Article 6.

9.5 If a product is subject to anti-dumping duties in an importing Member, the
authorities shall promptly carry out a review for the purpose of determining
individual margins of dumping for any exporters or producers in the exporting
country in question who have not exported the product to the importing Member
during the period of investigation, provided that these exporters or producers can
show that they are not related to any of the exporters or producers in the exporting
country who are subject to the anti-dumping duties on the product. Such areview
shall be initiated and carried out on an accelerated basis, compared to normal duty
assessment and review proceedings in the importing Member. No anti-dumping
duties shall be levied on imports from such exporters or producers while the review
is being carried out. The authorities may, however, withhold appraisement and/or
reguest guarantees to ensure that, should such areview result in a determination of
dumping in respect of such producers or exporters, anti-dumping duties can be
levied retroactively to the date of the initiation of the review.

Article 10

Retroactivity
10.1 Provisiona measures and anti-dumping duties shal only be applied to
products which enter for consumption after the time when the decision taken under

paragraph 1 of Article7 and paragraph 1 of Article9, respectively, enters into
force, subject to the exceptions set out in this Article.



10.2 Where a final determination of injury (but not of a threat thereof or of a
material retardation of the establishment of an industry) is made or, in the case of a
final determination of a threat of injury, where the effect of the dumped imports
would, in the absence of the provisional measures, have led to a determination of
injury, anti-dumping duties may be levied retroactively for the period for which
provisional measures, if any, have been applied.

10.3 If the definitive anti-dumping duty is higher than the provisional duty paid
or payable, or the amount estimated for the purpose of the security, the difference
shall not be collected. If the definitive duty is lower than the provisiona duty paid
or payable, or the amount estimated for the purpose of the security, the difference
shall be reimbursed or the duty recal culated, as the case may be.

10.4 Except as provided in paragraph 2, where a determination of threat of injury
or material retardation is made (but no injury has yet occurred) a definitive
anti-dumping duty may be imposed only from the date of the determination of
threat of injury or material retardation, and any cash deposit made during the
period of the application of provisional measures shall be refunded and any bonds
released in an expeditious manner.

10.5 Where afina determination is negative, any cash deposit made during the
period of the application of provisional measures shall be refunded and any bonds
released in an expeditious manner.

10.6 A definitive anti-dumping duty may be levied on products which were
entered for consumption not more than 90 days prior to the date of application of
provisional measures, when the authorities determine for the dumped product in
guestion that:

(1) there is a history of dumping which caused injury or that the
importer was, or should have been, aware that the exporter practises
dumping and that such dumping would cause injury, and

(i)  theinjury is caused by massive dumped imports of a product in a
relatively short time which in light of the timing and the volume of
the dumped imports and other circumstances (such as a rapid
build-up of inventories of the imported product) is likely to seriously
undermine the remedial effect of the definitive anti-dumping duty to
be applied, provided that the importers concerned have been given
an opportunity to comment.

10.7 The authorities may, after initiating an investigation, take such measures as
the withholding of appraisement or assessment as may be necessary to collect
anti-dumping duties retroactively, as provided for in paragraph 6, once they have
sufficient evidence that the conditions set forth in that paragraph are satisfied.

10.8 No duties shall be levied retroactively pursuant to paragraph 6 on products
entered for consumption prior to the date of initiation of the investigation.

Article11



Duration and Review of Anti-Dumping Duties and Price Undertakings

11.1  Ananti-dumping duty shall remain in force only as long as and to the extent
necessary to counteract dumping which is causing injury.

11.2 The authorities shall review the need for the continued imposition of the
duty, where warranted, on their own initiative or, provided that a reasonable period
of time has elapsed since the imposition of the definitive anti-dumping duty, upon
request by any interested party which submits positive information substantiating
the need for a review.®® Interested parties shall have the right to request the
authorities to examine whether the continued imposition of the duty is necessary to
offset dumping, whether the injury would be likely to continue or recur if the duty
were removed or varied, or both. If, asaresult of the review under this paragraph,
the authorities determine that the anti-dumping duty is no longer warranted, it shall
be terminated immediately.

11.3 Notwithstanding the provisions of paragraphs1 and 2, any definitive
anti-dumping duty shall be terminated on a date not later than five years from its
imposition (or from the date of the most recent review under paragraph 2 if that
review has covered both dumping and injury, or under this paragraph), unless the
authorities determine, in areview initiated before that date on their own initiative or
upon a duly substantiated request made by or on behalf of the domestic industry
within a reasonable period of time prior to that date, that the expiry of the duty
would be likely to lead to continuation or recurrence of dumping and injury.* The
duty may remain in force pending the outcome of such areview.

11.4 The provisions of Article 6 regarding evidence and procedure shall apply to
any review carried out under this Article. Any such review shall be carried out
expeditiously and shall normally be concluded within 12 months of the date of
initiation of the review.

11.5 The provisions of this Article shall apply mutatis mutandis to price
undertakings accepted under Article 8.

Article 12
Public Notice and Explanation of Determinations

121 When the authorities are satisfied that there is sufficient evidence to justify
the initiation of an anti-dumping investigation pursuant to Article 5, the Member or
Members the products of which are subject to such investigation and other
interested parties known to the investigating authorities to have an interest therein
shall be notified and a public notice shall be given.

12.1.1 A public notice of the initiation of an investigation shall contain, or
otherwise make available through a separate report®™, adequate

3 A determination of final liability for payment of anti-dumping duties, as provided for in paragraph 3 of Article 9,
does not by itself constitute a review within the meaning of this Article.

% When the amount of the anti-dumping duty is assessed on a retrospective basis, a finding in the most recent
assessment proceeding under subparagraph 3.1 of Article 9 that no duty is to be levied shall not by itself require the
authorities to terminate the definitive duty.

% Where authorities provide information and explanations under the provisions of this Article in a separate report,
they shall ensure that such report is readily available to the public.



information on the following:

(i)

(i)
(iii)
(iv)

(v)

(vi)

the name of the exporting country or countries and the
product involved;

the date of initiation of the investigation;
the basis on which dumping is alleged in the application;

asummary of the factors on which the allegation of injury is
based;

the address to which representations by interested parties
should be directed;

the time-limits allowed to interested parties for making their
views known.

12.2 Public notice shall be given of any preliminary or final determination,
whether affirmative or negative, of any decision to accept an undertaking pursuant
to Article 8, of the termination of such an undertaking, and of the termination of a
definitive anti-dumping duty. Each such notice shall set forth, or otherwise make
available through a separate report, in sufficient detail the findings and conclusions
reached on all issues of fact and law considered material by the investigating
authorities. All such notices and reports shall be forwarded to the Member or
Members the products of which are subject to such determination or undertaking
and to other interested parties known to have an interest therein.

12.2.1 A public notice of the imposition of provisional measures shall set
forth, or otherwise make available through a separate report,
sufficiently detailed explanations for the preliminary determinations
on dumping and injury and shall refer to the matters of fact and law
which have led to arguments being accepted or reected. Such a
notice or report shall, due regard being paid to the requirement for
the protection of confidential information, contain in particular:

(i)

(ii)

(iii)

(iv)

(v)

the names of the suppliers, or when this is impracticable, the
supplying countries involved;

a description of the product which is sufficient for customs
puUrposes,

the margins of dumping established and a full explanation of
the reasons for the methodology used in the establishment
and comparison of the export price and the norma value
under Article 2;

considerations relevant to the injury determination as set out
inArticle 3;

the main reasons leading to the determination.

12.2.2 A public notice of conclusion or suspension of an investigation in



the case of an affirmative determination providing for the imposition
of a definitive duty or the acceptance of a price undertaking shall
contain, or otherwise make available through a separate report, all
relevant information on the matters of fact and law and reasons
which have led to the imposition of final measures or the acceptance
of aprice undertaking, due regard being paid to the requirement for
the protection of confidential information. In particular, the notice
or report shall contan the information described in
subparagraph 2.1, as well as the reasons for the acceptance or
rejection of relevant arguments or claims made by the exporters and
importers, and the basis for any decison made under
subparagraph 10.2 of Article 6.

12.2.3 A public notice of the termination or suspension of an investigation
following the acceptance of an undertaking pursuant to Article 8
shall include, or otherwise make available through a separate report,
the non-confidential part of this undertaking.

12.3 The provisions of this Article shall apply mutatis mutandis to the initiation
and completion of reviews pursuant to Article 11 and to decisions under Article 10
to apply duties retroactively.

Article 13
Judicial Review

Each Member whose nationa legislation contains provisions on anti-dumping
measures shall maintain judicial, arbitral or administrative tribunals or procedures
for the purpose, inter alia, of the prompt review of administrative actions relating to
final determinations and reviews of determinations within the meaning of
Article11. Such tribunals or procedures shall be independent of the authorities
responsible for the determination or review in question.

Article 14
Anti-Dumping Action on Behalf of a Third Country

14.1  An application for anti-dumping action on behalf of athird country shall be
made by the authorities of the third country requesting action.

14.2  Such an application shall be supported by price information to show that the
imports are being dumped and by detailed information to show that the alleged
dumping is causing injury to the domestic industry concerned in the third country.
The government of the third country shall afford all assistance to the authorities of
the importing country to obtain any further information which the latter may
require.

14.3 In considering such an application, the authorities of the importing country
shall consider the effects of the alleged dumping on the industry concerned as a
whole in the third country; that isto say, the injury shall not be assessed in relation
only to the effect of the aleged dumping on the industry's exports to the importing
country or even on the industry's total exports.



144 The decision whether or not to proceed with a case shall rest with the
importing country. If the importing country decides that it is prepared to take
action, the initiation of the approach to the Council for Trade in Goods seeking its
approval for such action shall rest with the importing country.

PART |11
Article 18
Final Provisions

18.1 No specific action against dumping of exports from another Member can be
taken except in accordance with the provisions of GATT 1994, as interpreted by
this Agreement.®

18.3  Subject to subparagraphs 3.1 and 3.2, the provisions of this Agreement shall
apply to investigations, and reviews of existing measures, initiated pursuant to
applications which have been made on or after the date of entry into force for a
Member of the WTO Agreement.

18.3.1 With respect to the calculation of margins of dumping in refund
procedures under paragraph 3 of Article 9, the rules used in the most
recent determination or review of dumping shall apply.

18.3.2 For the purposes of paragraph 3 of Article 11, existing anti-dumping
measures shall be deemed to be imposed on a date not |ater than the
date of entry into force for a Member of the WTO Agreement,
except in cases in which the domestic legislation of a Member in
force on that date already included a clause of the type provided for
in that paragraph.

184 Each Member shall take all necessary steps, of a genera or particular
character, to ensure, not later than the date of entry into force of the WTO
Agreement for it, the conformity of its laws, regulations and administrative
procedures with the provisions of this Agreement as they may apply for the
Member in question.

18,5 Each Member shall inform the Committee of any changes in its laws and
regulations relevant to this Agreement and in the administration of such laws and
regulations.

18.7 The Annexesto this Agreement constitute an integral part thereof.

ANNEX |  Procedures for on-the-Spot Investigations Pursuant to Paragraph 7 or
Article 6

ANNEX Il Best Information Available in Terms of Paragraph 8 of Article 6

% Thisis not intended to preclude action under other relevant provisions of GATT 1994, as appropriate.



(iv) Agreement on Implementation of Article VII of the General Agreement on
Tariffsand Trade 1994

[ GENERAL INTRODUCTORY COMMENTARY

1 The primary basis for customs value under this Agreement is "transaction
value" as defined in Article 1. Article 1 isto be read together with Article 8 which
provides, inter alia, for adjustments to the price actually paid or payable in cases
wher e certain specific elements which are considered to form a part of the value for
customs purposes are incurred by the buyer but are not included in the price
actually paid or payable for the imported goods. Article 8 also provides for the
inclusion in the transaction value of certain considerations which may pass from
the buyer to the seller in the form of specified goods or services rather than in the
form of money. Articles 2 through 7 provide methods of determining the customs
value whenever it cannot be determined under the provisions of Article 1.

2. Where the customs value cannot be determined under the provisions of
Article 1 there should normally be a process of consultation between the customs
administration and importer with a view to arriving at a basis of value under the
provisions of Article 2 or 3. It may occur, for example, that the importer has
information about the customs value of identical or similar imported goods which
is not immediately available to the customs administration in the port of
importation. On the other hand, the customs administration may have information
about the customs value of identical or similar imported goods which is not readily
available to the importer. A process of consultation between the two parties will
enable information to be exchanged, subject to the requirements of commercial
confidentiality, with a view to determining a proper basis of value for customs
pur poses.

3. Articles 5 and 6 provide two bases for determining the customs value where
it cannot be determined on the basis of the transaction value of the imported goods
or of identical or similar imported goods. Under paragraph 1 of Article 5 the
customs value is determined on the basis of the price at which the goods are sold in
the condition as imported to an unrelated buyer in the country of importation. The
importer also has the right to have goods which are further processed after
importation valued under the provisions of Article 5 if the importer so requests.
Under Article 6 the customs value is determined on the basis of the computed value.
Both these methods present certain difficulties and because of this the importer is
given the right, under the provisions of Article 4, to choose the order of application
of the two methods.

4. Article 7 sets out how to determine the customs value in cases where it
cannot be determined under the provisions of any of the preceding Articles.]

[Members,
Having regard to the Multilateral Trade Negotiations,
Desiring to further the objectives of GATT ...;

Recognizing the importance of the provisions of Article VII of GATT 1994 and
desiring to elaborate rules for their application in order to provide greater



uniformity and certainty in their implementation;

Recognizing the need for a fair, uniform and neutral system for the valuation of
goods for customs purposes that precludes the use of arbitrary or fictitious customs
values,

Recognizing that the basis for valuation of goods for customs purposes should, to
the greatest extent possible, be the transaction val ue of the goods being val ued;

Recognizing that customs value should be based on simple and equitable criteria
consistent with commercial practices and that valuation procedures should be of
general application without distinction between sources of supply;

Recognizing that valuation procedures should not be used to combat dumping;
Hereby agree as follows:]
PART I
RULES ON CUSTOMSVALUATION
Article1
1. The customs value of imported goods shall be the transaction value, that is
the price actually paid or payable for the goods when sold for export to the country

of importation adjusted in accordance with the provisions of Article 8, provided:

@ that there are no restrictions as to the disposition or use of the goods
by the buyer other than restrictions which:

(1) are imposed or required by law or by the public authorities in
the country of importation;

(i) limit the geographical area in which the goods may be
resold; or

(i)  do not substantialy affect the value of the goods;

(b) that the sale or price is not subject to some condition or
consideration for which a value cannot be determined with respect to
the goods being valued,

(c) that no part of the proceeds of any subsequent resale, disposal or use
of the goods by the buyer will accrue directly or indirectly to the
seller, unless an appropriate adjustment can be made in accordance
with the provisions of Article 8; and

(d) that the buyer and seller are not related, or where the buyer and
seller are related, that the transaction value is acceptable for customs
purposes under the provisions of paragraph 2.

2. @ In determining whether the transaction value is acceptable for the
purposes of paragraph 1, the fact that the buyer and the seller are



(b)

related within the meaning of Article 15 shall not in itself be grounds
for regarding the transaction value as unacceptable. In such case the
circumstances surrounding the sale shal be examined and the
transaction value shall be accepted provided that the relationship did
not influence the price. If, in the light of information provided by
the importer or otherwise, the customs administration has grounds
for considering that the relationship influenced the price, it shall
communicate its grounds to the importer and the importer shall be
given a reasonable opportunity to respond. If the importer so
reguests, the communication of the grounds shall be in writing.

In a sale between related persons, the transaction value shall be
accepted and the goods valued in accordance with the provisions of
paragraph 1 whenever the importer demonstrates that such vaue
closely approximates to one of the following occurring at or about
the sametime:

(1) the transaction value in sales to unrelated buyers of identical
or similar goods for export to the same country of
importation;

(i)  thecustomsvalue of identical or similar goods as determined
under the provisions of Article 5;

(iii)  the customs value of identical or similar goods as determined
under the provisions of Article 6;

In applying the foregoing tests, due account shall be taken of demonstrated
differences in commercial levels, quantity levels, the elements enumerated in
Article 8 and costs incurred by the seller in sales in which the seller and the buyer
are not related that are not incurred by the seller in sales in which the seller and the
buyer are related.

(©

(b)

The tests set forth in paragraph 2(b) are to be used at the initiative of
the importer and only for comparison purposes. Substitute values
may not be established under the provisions of paragraph 2(b).

Article2

If the customs value of the imported goods cannot be determined
under the provisions of Articlel, the customs value shall be the
transaction value of identical goods sold for export to the same
country of importation and exported at or about the same time as the
goods being valued.

In applying this Article, the transaction value of identical goodsin a
sde a the same commercia level and in substantially the same
quantity as the goods being valued shall be used to determine the
customs value. Where no such sale is found, the transaction value of
identical goods sold at a different commercial level and/or in
different quantities, adjusted to take account of differences
attributable to commercia level and/or to quantity, shall be used,
provided that such adjustments can be made on the basis of



demonstrated evidence which clearly establishes the reasonableness
and accuracy of the adjustment, whether the adjustment leads to an
increase or a decrease in the value.

2. Where the costs and charges referred to in paragraph 2 of Article 8 are
included in the transaction value, an adjustment shall be made to take account of
significant differences in such costs and charges between the imported goods and
the identical goods in question arising from differences in distances and modes of
transport.

3. If, in applying this Article, more than one transaction value of identical
goods is found, the lowest such value shall be used to determine the customs value
of the imported goods.

Article3

1 @ If the customs value of the imported goods cannot be determined
under the provisions of Articles1 and 2, the customs value shall be
the transaction value of similar goods sold for export to the same
country of importation and exported at or about the same time as the
goods being valued.

(b)  In applying this Article, the transaction value of similar goods in a
sde at the same commercial level and in substantialy the same
guantity as the goods being valued shall be used to determine the
customs value. Where no such sale is found, the transaction value of
similar goods sold at a different commercia level and/or in different
quantities, adjusted to take account of differences attributable to
commercia level and/or to quantity, shall be used, provided that
such adjustments can be made on the basis of demonstrated evidence
which clearly establishes the reasonableness and accuracy of the
adjustment, whether the adjustment leads to an increase or a decrease
in the value.

2. Where the costs and charges referred to in paragraph 2 of Article 8 are
included in the transaction value, an adjustment shall be made to take account of
significant differences in such costs and charges between the imported goods and
the similar goods in question arising from differences in distances and modes of
transport.

3. If, in applying this Article, more than one transaction value of similar goods
is found, the lowest such value shall be used to determine the customs value of the
imported goods.

Article4

If the customs value of the imported goods cannot be determined under the
provisions of Articles 1, 2 and 3, the customs value shall be determined under the
provisions of Article 5 or, when the customs value cannot be determined under that
Article, under the provisions of Article 6 except that, at the request of the importer,
the order of application of Articles5 and 6 shall be reversed.



@

(b)

Articleb

If the imported goods or identical or similar imported goods are sold
in the country of importation in the condition as imported, the
customs vaue of the imported goods under the provisions of this
Article shall be based on the unit price at which the imported goods
or identical or similar imported goods are so sold in the greatest
aggregate quantity, at or about the time of the importation of the
goods being vaued, to persons who are not related to the persons
from whom they buy such goods, subject to deductions for the
following:

) either the commissions usually paid or agreed to be paid or
the additions usually made for profit and general expensesin
connection with sales in such country of imported goods of
the same class or kind;

(i)  the usua costs of transport and insurance and associated
costs incurred within the country of importation;

(iii)  where appropriate, the costs and charges referred to in
paragraph 2 of Article 8; and

(iv)  the customs duties and other national taxes payable in the
country of importation by reason of the importation or sale
of the goods.

If neither the imported goods nor identical nor similar imported
goods are sold at or about the time of importation of the goods being
valued, the customs value shall, subject otherwise to the provisions
of paragraph 1(a), be based on the unit price at which the imported
goods or identical or similar imported goods are sold in the country
of importation in the condition as imported at the earliest date after
the importation of the goods being valued but before the expiration
of 90 days after such importation.

If neither the imported goods nor identical nor similar imported goods are

sold in the country of importation in the condition as imported, then, if the importer
so requests, the customs value shall be based on the unit price a which the
imported goods, after further processing, are sold in the greatest aggregate quantity
to persons in the country of importation who are not related to the persons from
whom they buy such goods, due allowance being made for the value added by such
processing and the deductions provided for in paragraph 1(a).

Article6

The customs value of imported goods under the provisions of this Article

@

sﬁall be based on a computed value. Computed value shall consist of the sum of:

the cost or value of materials and fabrication or other processing
employed in producing the imported goods;



(b) an amount for profit and general expenses equal to that usually
reflected in sales of goods of the same class or kind as the goods
being valued which are made by producers in the country of
exportation for export to the country of importation;

(© the cost or value of al other expenses necessary to reflect the
valuation option chosen by the Member under paragraph 2 of Article
8.

2. No Member may require or compel any person not resident in its own
territory to produce for examination, or to allow access to, any account or other
record for the purposes of determining a computed value. However, information
supplied by the producer of the goods for the purposes of determining the customs
value under the provisions of this Article may be verified in another country by the
authorities of the country of importation with the agreement of the producer and
provided they give sufficient advance notice to the government of the country in
question and the latter does not object to the investigation.

Article7

1 If the customs value of the imported goods cannot be determined under the
provisions of Articles 1 through 6, inclusive, the customs value shall be determined
using reasonable means consistent with the principles and general provisions of this
Agreement and of Article VII of GATT 1994 and on the basis of data available in
the country of importation.

2. No customs value shall be determined under the provisions of this Article
on the basis of:

@ the selling price in the country of importation of goods produced in
such country;

(b) a system which provides for the acceptance for customs purposes of
the higher of two aternative values;

(© the price of goods on the domestic market of the country of
exportation;

(d) the cost of production other than computed values which have been
determined for identical or similar goods in accordance with the
provisions of Article 6;

(e the price of the goods for export to a country other than the country
of importation;

® minimum customs values; or
(9) arbitrary or fictitious values.
3. If the importer so requests, the importer shall be informed in writing of the

customs value determined under the provisions of this Article and the method used
to determine such value.



Article8

1 In determining the customs value under the provisions of Article 1, there
shall be added to the price actually paid or payable for the imported goods:

@

(b)

(©)

(d)

the following, to the extent that they are incurred by the buyer but
are not included in the price actually paid or payable for the goods:

) commissions and brokerage, except buying commissions,

(i)  the cost of containers which are treated as being one for
customs purposes with the goods in question;

(ilf)  thecost of packing whether for labour or materials;

the value, apportioned as appropriate, of the following goods and
services where supplied directly or indirectly by the buyer free of
charge or at reduced cost for use in connection with the production
and sale for export of the imported goods, to the extent that such
value has not been included in the price actually paid or payable:

(1) materials, components, parts and similar items incorporated
in the imported goods,

(i)  tools, dies, moulds and similar items used in the production
of the imported goods,

(ilf)  materials consumed in the production of the imported goods,

(iv)  engineering, development, artwork, design work, and plans
and sketches undertaken elsewhere than in the country of
importation and necessary for the production of the imported
goods;

royalties and licence fees related to the goods being valued that the
buyer must pay, either directly or indirectly, as a condition of sale of
the goods being valued, to the extent that such royalties and fees are
not included in the price actually paid or payable;

the value of any part of the proceeds of any subsequent resale,
disposal or use of the imported goods that accrues directly or
indirectly to the seller.

2. In framing its legislation, each Member shall provide for the inclusion in or
the exclusion from the customs value, in whole or in part, of the following:

@

(b)

the cost of transport of the imported goods to the port or place of
importation;

loading, unloading and handling charges associated with the
transport of the imported goods to the port or place of importation;
and



(c) the cost of insurance.

3. Additions to the price actually paid or payable shall be made under this
Article only on the basis of objective and quantifiable data.

4. No additions shall be made to the price actually paid or payable in
determining the customs value except as provided in this Article.

Article9

1 Where the conversion of currency is necessary for the determination of the
customs value, the rate of exchange to be used shall be that duly published by the
competent authorities of the country of importation concerned and shall reflect as
effectively as possible, in respect of the period covered by each such document of
publication, the current value of such currency in commercia transactions in terms
of the currency of the country of importation.

2. The conversion rate to be used shal be that in effect at the time of
exportation or the time of importation, as provided by each Member.

Article 10

All information which is by nature confidential or which is provided on a
confidential basis for the purposes of customs valuation shall be treated as strictly
confidential by the authorities concerned who shall not disclose it without the
specific permission of the person or government providing such information, except
to the extent that it may be required to be disclosed in the context of judicial
proceedings.

Article11

1. The legidation of each Member shall provide in regard to a determination
of customs value for the right of appeal, without penalty, by the importer or any
other person liable for the payment of the duty.

2. An initia right of appeal without penalty may be to an authority within the
customs administration or to an independent body, but the legisation of each
Member shall provide for the right of appeal without penalty to ajudicia authority.

3. Notice of the decision on appeal shall be given to the appellant and the
reasons for such decision shall be provided in writing. The appellant shall aso be
informed of any rights of further appeal.

Article 12
Laws, regulations, judicia decisions and administrative rulings of generd
application giving effect to this Agreement shall be published in conformity with
Article X of GATT 1994 by the country of importation concerned.

Article 13

If, in the course of determining the customs value of imported goods, it becomes
necessary to delay the final determination of such customs value, the importer of



the goods shall nevertheless be able to withdraw them from customs if, where so
required, the importer provides sufficient guarantee in the form of a surety, a
deposit or some other appropriate instrument, covering the ultimate payment of
customs duties for which the goods may be liable. The legislation of each Member
shall make provisions for such circumstances.

Article14

The notes at Annex | to this Agreement form an integral part of this Agreement and
the Articles of this Agreement are to be read and applied in conjunction with their
respective notes. Annex |11 paragraphs 6 and 7% aso form an integral part of this
Agreement.

Article 15
1. In this Agreement:

@ "customs value of imported goods" means the value of goods for the
purposes of levying ad valorem duties of customs on imported
goods,

(b) "country of importation” means country or customs territory of
importation; and

(c) "produced"” includes grown, manufactured and mined.

2. In this Agreement:
@ "identical goods" means goods which are the same in al respects,

including physical characteristics, quality and reputation. Minor
differences in appearance would not preclude goods otherwise
conforming to the definition from being regarded asidentical;

(b) "similar goods’ means goods which, athough not alike in al
respects, have like characteristics and like component materials
which enable them to perform the same functions and to be
commercialy interchangeable. The quality of the goods, their
reputation and the existence of a trademark are among the factors to
be considered in determining whether goods are similar;

(c) the terms "identical goods' and "similar goods' do not include, as
the case may be, goods which incorporate or reflect engineering,
development, artwork, design work, and plans and sketches for
which no adjustment has been made under paragraph 1(b)(iv) of
Article 8 because such elements were undertaken in the country of
importation;

(d) goods shall not be regarded as "identical goods" or "similar goods"
unless they were produced in the same country as the goods being
valued;

3" Editor*s note: Original text states “second sentence except as far asit refersto Annex |11 paragraphs 6 and 7 as not

applicable.



(e goods produced by a different person shall be taken into account
only when there are no identical goods or similar goods, as the case
may be, produced by the same person as the goods being valued.

3. In this Agreement "goods of the same class or kind" means goods which fall
within a group or range of goods produced by a particular industry or industry
sector, and includes identical or similar goods.

4. For the purposes of this Agreement, persons shall be deemed to be related
only if:

@ they are officers or directors of one another's businesses,
(b) they are legally recognized partnersin business;
(c) they are employer and employeg,

(d) any person directly or indirectly owns, controls or holds 5 per cent
or more of the outstanding voting stock or shares of both of them,;

(e one of them directly or indirectly controls the other;
® both of them are directly or indirectly controlled by athird person;
(9) together they directly or indirectly control athird person; or
(h) they are members of the same family.
5. Persons who are associated in business with one another in that one is the
sole agent, sole distributor or sole concessionaire, however described, of the other
shall be deemed to be related for the purposes of this Agreement if they fall within
the criteria of paragraph 4.
Article 16
Upon written request, the importer shall have the right to an explanation in writing
from the customs administration of the country of importation as to how the
customs value of the importer’s goods was determined.
Article17
Nothing in this Agreement shall be construed as restricting or calling into question
the rights of customs administrations to satisfy themselves as to the truth or
accuracy of any statement, document or declaration presented for customs val uation
pUrposes.
Article 22
National Legislation

1. Each Member shall ensure, not later than the date of application of the
provisions of this Agreement for it, the conformity of its laws, regulations and



administrative procedures with the provisions of this Agreement.

2. Each Member shall inform the Committee of any changes in its laws and
regulations relevant to this Agreement and in the administration of such laws and
regulations.

ANNEX | Interpretative Notes

ANNEX 111% Extra Provisions, paragraphs 6 and 7

(v) Agreement on Preshipment I nspection
[Members,

Noting that Ministers on 20 September 1986 agreed that the Uruguay Round of
Multilateral Trade Negotiations shall aimto "bring about further liberalization and
expansion of world trade", "strengthen the role of GATT" and "increase the
responsiveness of the GATT system to the evolving international economic
environment”;

Mindful that such programmes must be carried out without giving rise to
unnecessary delays or unequal treatment;

Noting that this inspection is by definition carried out on the territory of exporter
Members,

Recognizing the need to establish an agreed international framework of rights and
obligations of both user Members and exporter Members,

Recognizing that the principles and obligations of GATT 1994 apply to those
activities of preshipment inspection entities that are mandated by gover nments that
are Members of the WTO;

Recognizing that it is desirable to provide transparency of the operation of
preshipment inspection entities and of laws and regulations relating to preshipment
Inspection;

Desiring to provide for the speedy, effective and equitable resolution of disputes
between exporters and preshipment inspection entities arising under this
Agreement;

Hereby agree as follows:]

Articlel

Coverage - Definitions

% Editor's note: only paragraphs 6 and 7 of this Annex |11 are applicable to the ECT.



1. This Agreement shall apply to al preshipment inspection activities carried
out on the territory of Members, whether such activities are contracted or mandated
by the government, or any government body, of a Member.

2. The term "user Member" means a Member of which the government or any
government body contracts for or mandates the use of preshipment inspection
activities.

3. Preshipment inspection activities are all activities relating to the verification
of the quality, the quantity, the price, including currency exchange rate and
financia terms, and/or the customs classification of goods to be exported to the
territory of the user Member.

4. The term "preshipment inspection entity” is any entity contracted or
mandated by a Member to carry out preshipment inspection activities.*

Article2
Obligations of User Members
Non-discrimination

1 User Members shall ensure that preshipment inspection activities are
carried out in a non-discriminatory manner, and that the procedures and criteria
employed in the conduct of these activities are objective and are applied on an
equal basis to al exporters affected by such activities. They shall ensure uniform
performance of inspection by all the inspectors of the preshipment inspection
entities contracted or mandated by them.

Governmental Requirements

2. User Members shall ensure that in the course of preshipment inspection
activities relating to their laws, regulations and requirements, the provisions of
paragraph 4 of Articlelll of GATT 1994 are respected to the extent that these are
relevant.

Ste of Inspection

3. User Members shall ensure that al preshipment inspection activities,
including the issuance of a Clean Report of Findings or a note of non-issuance, are
performed in the customs territory from which the goods are exported or, if the
inspection cannot be carried out in that customs territory given the complex nature
of the products involved, or if both parties agree, in the customs territory in which
the goods are manufactured.

Sandards

4. User Members shall ensure that quantity and quality inspections are

#t is understood that this provision does not obligate Members to allow government entities of other Members to
conduct preshipment inspection activities on their territory.



performed in accordance with the standards defined by the seller and the buyer in
the purchase agreement and that, in the absence of such standards, relevant
international standards™ apply.

Transparency

5. User Members shall ensure that preshipment inspection activities are
conducted in atransparent manner.

6. User Members shall ensure that, when initially contacted by exporters,
preshipment inspection entities provide to the exporters alist of all the information
which is necessary for the exporters to comply with inspection requirements. The
preshipment inspection entities shall provide the actual information when so
requested by exporters. This information shall include a reference to the laws and
regulations of user Members relating to preshipment inspection activities, and shall
also include the procedures and criteria used for inspection and for price and
currency exchange-rate verification purposes, the exporters rights vis-a-vis the
inspection entities, and the appeas procedures set up under paragraph 21.
Additional procedural requirements or changes in existing procedures shall not be
applied to a shipment unless the exporter concerned is informed of these changes at
the time the inspection date is arranged. However, in emergency situations of the
types addressed by ArticlesXX and XXI of GATT 1994, such additiona
requirements or changes may be applied to a shipment before the exporter has been
informed. This assistance shall not, however, relieve exporters from their
obligations in respect of compliance with the import regulations of the user
Members.

7. User Members shall ensure that the information referred to in paragraph 6 is
made available to exporters in a convenient manner, and that the preshipment
inspection offices maintained by preshipment inspection entities serve as
information points where thisinformation is available.

8. User Members shall publish promptly all applicable laws and regulations
relating to preshipment inspection activities in such a manner as to enable other
governments and traders to become acquainted with them.

Protection of Confidential Business Information

9. User Members shall ensure that preshipment inspection entities treat all
information received in the course of the preshipment inspection as business
confidential to the extent that such information is not already published, generally
available to third parties, or otherwise in the public domain. User Members shall
ensure that preshipment inspection entities maintain procedures to this end.

10. User Members shall provide information to Members on request on the
measures they are taking to give effect to paragraph 9. The provisions of this
paragraph shall not require any Member to disclose confidential information the
disclosure of which would jeopardize the effectiveness of the preshipment
inspection programmes or would prejudice the legitimate commercial interest of
particular enterprises, public or private.

“0 Aninternational standard is a standard adopted by a governmental or non-governmental body whose membership is
open to all Members, one of whose recognized activitiesisin the field of standardization.



11. User Members shall ensure that preshipment inspection entities do not
divulge confidential business information to any third party, except that
preshipment inspection entities may share this information with the government
entities that have contracted or mandated them. User Members shall ensure that
confidential business information which they receive from preshipment inspection
entities contracted or mandated by them is adequately safeguarded. Preshipment
inspection entities shall share confidentia business information with the
governments contracting or mandating them only to the extent that such
information is customarily required for letters of credit or other forms of payment
or for customs, import licensing or exchange control purposes.

12. User Members shall ensure that preshipment inspection entities do not
reguest exporters to provide information regarding:

@ manufacturing data related to patented, licensed or undisclosed
processes, or to processes for which a patent is pending;

(b) unpublished technical data other than data necessary to demonstrate
compliance with technical regulations or standards;

(© internal pricing, including manufacturing costs,
(d) profit levels,

(e the terms of contracts between exporters and their suppliers unless it
is not otherwise possible for the entity to conduct the inspection in
guestion. In such cases, the entity shall only request the information
necessary for this purpose.

13.  Theinformation referred to in paragraph 12, which preshipment inspection
entities shall not otherwise request, may be released voluntarily by the exporter to
illustrate a specific case.

Conflicts of Interest

14. User Members shall ensure that preshipment inspection entities, bearing in
mind aso the provisions on protection of confidential business information in
paragraphs 9 through 13, maintain procedures to avoid conflicts of interest:

@ between preshipment inspection entities and any related entities of
the preshipment inspection entities in question, including any
entities in which the latter have afinancial or commercial interest or
any entities which have a financia interest in the preshipment
inspection entities in question, and whose shipments the
preshipment inspection entities are to inspect;

(b) between preshipment inspection entities and any other entities,
including other entities subject to preshipment inspection, with the
exception of the government entities contracting or mandating the
inspections;

(© with divisions of preshipment inspection entities engaged in



activities other than those required to carry out the inspection
process.

Delays

15. User Members shall ensure that preshipment inspection entities avoid
unreasonable delays in inspection of shipments. User Members shall ensure that,
once a preshipment inspection entity and an exporter agree on an inspection date,
the preshipment inspection entity conducts the inspection on that date unless it is
rescheduled on a mutually agreed basis between the exporter and the preshipment
inspection entity, or the preshipment inspection entity is prevented from doing so
by the exporter or by force majeure.”

16. User Members shall ensure that, following receipt of the fina documents
and completion of the inspection, preshipment inspection entities, within five
working days, either issue a Clean Report of Findings or provide a detailed written
explanation specifying the reasons for non-issuance. User Members shall ensure
that, in the latter case, preshipment inspection entities give exporters the
opportunity to present their views in writing and, if exporters so request, arrange for
re-inspection at the earliest mutually convenient date.

17. User Members shall ensure that, whenever so requested by the exporters,
preshipment inspection entities undertake, prior to the date of physical inspection, a
preliminary verification of price and, where applicable, of currency exchange rate,
on the basis of the contract between exporter and importer, the pro forma invoice
and, where applicable, the application for import authorization. User Members
shall ensure that a price or currency exchange rate that has been accepted by a
preshipment inspection entity on the basis of such preliminary verification is not
withdrawn, providing the goods conform to the import documentation and/or
import licence. They shall ensure that, after a preliminary verification has taken
place, preshipment inspection entities immediately inform exporters in writing
either of their acceptance or of their detailed reasons for non-acceptance of the
price and/or currency exchange rate.

18. User Members shall ensure that, in order to avoid delays in payment,
preshipment inspection entities send to exporters or to designated representatives of
the exporters a Clean Report of Findings as expeditiously as possible.

19. User Members shall ensure that, in the event of aclerical error in the Clean
Report of Findings, preshipment inspection entities correct the error and forward
the corrected information to the appropriate parties as expeditiously as possible.

Price Verification
20. User Members shall ensure that, in order to prevent over- and under-

invoicing and fraud, preshipment inspection entities conduct price verification®
according to the following guidelines:

“L It is understood that, for the purposes of this Agreement, “force majeure” shall mean "irresistible compulsion or

coercion, unforeseeable course of events excusing from fulfilment of contract”.

“2 The obligations of user Members with respect to the services of preshipment inspection entities in connection with
customs valuation shall be the obligations which they have accepted in GATT 1994 and the other Multilateral Trade
Agreementsincluded in Annex 1A of the WTO Agreement.



@

(b)

(©

(d)

(€)

preshipment inspection entities shall only reect a contract price
agreed between an exporter and an importer if they can demonstrate
that their findings of an unsatisfactory price are based on a
verification process which is in conformity with the criteria set out
in subparagraphs (b) through (e);

the preshipment inspection entity shall base its price comparison for
the verification of the export price on the price(s) of identical or
similar goods offered for export from the same country of
exportation at or about the same time, under competitive and
comparable conditions of sale, in conformity with customary
commercia practices and net of any applicable standard discounts.
Such comparison shall be based on the following:

(1) only prices providing a vaid basis of comparison shall be
used, taking into account the relevant economic factors
pertaining to the country of importation and a country or
countries used for price comparison;

(i)  the preshipment inspection entity shall not rely upon the
price of goods offered for export to different countries of
importation to arbitrarily impose the lowest price upon the
shipment;

(iii)  the preshipment inspection entity shall take into account the
specific elements listed in subparagraph (c);

(iv)  at any stage in the process described above, the preshipment
inspection entity shal provide the exporter with an
opportunity to explain the price;

when conducting price verification, preshipment inspection entities
shall make appropriate alowances for the terms of the sales contract
and generally applicable adjusting factors pertaining to the
transaction; these factors shall include but not be limited to the
commercia level and quantity of the sale, deivery periods and
conditions, price escaation clauses, quality specifications, special
design features, special shipping or packing specifications, order
Size, spot sales, seasonal influences, licence or other intellectua
property fees, and services rendered as part of the contract if these
are not customarily invoiced separately; they shal aso include
certain elements relating to the exporter's price, such as the
contractual relationship between the exporter and importer;

the verification of transportation charges shall relate only to the
agreed price of the mode of transport in the country of exportation
asindicated in the sales contract;

the following shall not be used for price verification purposes.

(1) the selling price in the country of importation of goods
produced in such country;



(i) the price of goods for export from a country other than the
country of exportation;

(iii)  thecost of production;
(iv)  arbitrary or fictitious prices or values.
Appeals Procedures

21. User Members shall ensure that preshipment inspection entities establish
procedures to receive, consider and render decisions concerning grievances raised
by exporters, and that information concerning such procedures is made available to
exporters in accordance with the provisions of paragraphs 6 and 7. User Members
shall ensure that the procedures are developed and maintained in accordance with
the following guidelines:

@ preshipment inspection entities shall designate one or more officials
who shall be available during normal business hours in each city or
port in which they maintain a preshipment inspection administrative
office to receive, consider and render decisions on exporters appeals
or grievances;

(b) exporters shall provide in writing to the designated official(s) the
facts concerning the specific transaction in question, the nature of
the grievance and a suggested solution;

(c) the designated official(s) shall afford sympathetic consideration to
exporters grievances and shall render a decision as soon as possible
after receipt of the documentation referred to in subparagraph (b).

Derogation

22. By derogation to the provisions of Article 2, user Members shall provide
that, with the exception of part shipments, shipments whose value is less than a
minimum value applicable to such shipments as defined by the user Member shall
not be inspected, except in exceptional circumstances. This minimum value shall
form part of the information furnished to exporters under the provisions of
paragraph 6.

Article3

Obligations of Exporter Members
Non-discrimination

1 Exporter Members shall ensure that their laws and regulations relating to
preshipment inspection activities are applied in a non-discriminatory manner.

Transparency
2. Exporter Members shall publish promptly all applicable laws and

regulations relating to preshipment inspection activities in such a manner as to
enable other governments and traders to become acquainted with them.



Article4

Independent Review Procedures

Members shall encourage preshipment inspection entities and exporters mutualy to
resolve their disputes. However, two working days after submission of the
grievance in accordance with the provisions of paragraph 21 of Article 2, either
party may refer the dispute to independent review. Members shall take such
reasonable measures as may be available to them to ensure that the following
procedures are established and maintained to this end:

@

(b)

(©

these procedures shall be administered by an independent entity
constituted jointly by an organization representing preshipment
inspection entities and an organization representing exporters for the
purposes of this Agreement;

the independent entity referred to in subparagraph (a) shall establish
alist of expertsasfollows:

(1) a section of members nominated by an organization
representing preshipment inspection entities,

(i) a section of members nominated by an organization
representing exporters,

(i)  a section of independent trade experts, nominated by the
independent entity referred to in subparagraph (a).

The geographical distribution of the experts on this list shall
be such as to enable any disputes raised under these
procedures to be dealt with expeditiously. This list shall be
drawn up within two months of the entry into force of the
WTO Agreement and shall be updated annually. The list
shall be publicly available. It shal be notified to the
Secretariat and circulated to all Members;

an exporter or preshipment inspection entity wishing to raise a
dispute shall contact the independent entity referred to in
subparagraph (a) and request the formation of a panel. The
independent entity shall be responsible for establishing a panel.
This panel shall consist of three members. The members of the
panel shall be chosen so as to avoid unnecessary costs and delays.
The first member shall be chosen from section (i) of the above list
by the preshipment inspection entity concerned, provided that this
member is not affiliated to that entity. The second member shall be
chosen from section (ii) of the above list by the exporter concerned,
provided that this member is not affiliated to that exporter. The
third member shall be chosen from section (iii) of the above list by
the independent entity referred to in subparagraph (). No
objections shall be made to any independent trade expert drawn
from section (iii) of the abovelit;



(d) the independent trade expert drawn from section (iii) of the above
list shall serve as the chairman of the panel. The independent trade
expert shall take the necessary decisions to ensure an expeditious
settlement of the dispute by the panel, for instance, whether the facts
of the case require the panelists to meet and, if so, where such a
meeting shall take place, taking into account the site of the
inspection in question;

(e if the parties to the dispute so agree, one independent trade expert
could be selected from section (iii) of the above list by the
independent entity referred to in subparagraph (a) to review the
dispute in question. This expert shall take the necessary decisions to
ensure an expeditious settlement of the dispute, for instance taking
into account the site of the inspection in question;

® the object of the review shall be to establish whether, in the course
of the ingpection in dispute, the parties to the dispute have complied
with the provisions of this Agreement. The procedures shall be
expeditious and provide the opportunity for both parties to present
their views in person or in writing;

(9) decisions by a three-member panel shall be taken by majority vote.
The decision on the dispute shall be rendered within eight working
days of the request for independent review and be communicated to
the parties to the dispute. This time-limit could be extended upon
agreement by the parties to the dispute. The panel or independent
trade expert shall apportion the costs, based on the merits of the
case,

(h) the decision of the panel shall be binding upon the preshipment
inspection entity and the exporter which are parties to the dispute.

Articleb
Notification

Members shall submit to the Secretariat copies of the laws and regulations by
which they put this Agreement into force, as well as copies of any other laws and
regulations relating to preshipment inspection, when the WTO Agreement enters
into force with respect to the Member concerned. No changes in the laws and
regulations relating to preshipment inspection shall be enforced before such
changes have been officially published. They shall be notified to the Secretariat
immediately after their publication. The Secretariat shall inform the Members of
the availability of thisinformation.

Article9
Final Provisions

1. Members shall take the necessary measures for the implementation of the
present Agreement.

2. Members shall ensure that their laws and regulations shall not be contrary to



the provisions of this Agreement.

(vi) Agreement on Rules of Origin.
[Members,
Noting that Ministers on 20 September 1986 agreed that the Uruguay Round of
Multilateral Trade Negotiations shall aimto "bring about further liberalization and
expansion of world trade", "strengthen the role of GATT" and "increase the
responsiveness of the GATT system to the evolving international economic
environment”;
Desiring to further the objectives of GATT 1994;

Recognizing that clear and predictable rules of origin and their application
facilitate the flow of international trade;

Desiring to ensure that rules of origin themselves do not create unnecessary
obstacles to trade;

Desiring to ensure that rules of origin do not nullify or impair the rights of
Members under GATT 1994,

Recognizing that it is desirable to provide transparency of laws, regulations, and
practices regarding rules of origin;

Desiring to ensure that rules of origin are prepared and applied in an impartial,
transparent, predictable, consistent and neutral manner;

Desiring to harmonize and clarify rules of origin;
Hereby agree as follows:]

PART I

DEFINITIONS AND COVERAGE
Articlel
Rules of Origin

1 For the purposes of Parts | to IV of this Agreement, rules of origin shall be
defined as those laws, regulations and administrative determinations of general
application applied by any Member to determine the country of origin of goods
provided such rules of origin are not related to contractual or autonomous trade
regimes leading to the granting of tariff preferences going beyond the application of
paragraph 1 of Article of GATT 1994.

2. Rules of origin referred to in paragraph 1 shall include al rules of origin
used in non-preferential commercial policy instruments, such as in the application



of: most-favoured-nation treatment under Articlesl, I, 11, XI and XIlII of
GATT 1994;  anti-dumping and countervailing duties under ArticleVI of
GATT 1994; safeguard measures under Article XIX of GATT 1994; origin
marking requirements under Article IX of GATT 1994; and any discriminatory
quantitative restrictions or tariff quotas. They shall also include rules of origin used
for government procurement and trade statistics.*?

PART Il
DISCIPLINES TO GOVERN THE APPLICATION OF RULES OF ORIGIN
Article2
Disciplines During the Transition Period

Until the work programme for the harmonization of rules of origin set out in
Part IV is completed, Members shall ensure that:

@ when they issue administrative determinations of genera
application, the requirements to be fulfilled are clearly defined. In
particular:

(1) in cases where the criterion of change of tariff classification
is applied, such a rule of origin, and any exceptions to the
rule, must clearly specify the subheadings or headings within
the tariff nomenclature that are addressed by the rule;

(i) in cases where the advalorem percentage criterion is
applied, the method for calculating this percentage shall also
be indicated in the rules of origin;

(iii)  in cases where the criterion of manufacturing or processing
operation is prescribed, the operation that confers origin on
the good concerned shall be precisely specified;

(b) notwithstanding the measure or instrument of commercia policy to
which they are linked, their rules of origin are not used as
instruments to pursue trade objectives directly or indirectly;

(© rules of origin shall not themselves create restrictive, distorting, or
disruptive effects on international trade. They shall not pose unduly
strict requirements or require the fulfilment of a certain condition
not related to manufacturing or processing, as a prerequisite for the
determination of the country of origin. However, costs not directly
related to manufacturing or processing may be included for the
purposes of the application of an ad valorem percentage criterion
consistent with subparagraph (a);

(d) the rules of origin that they apply to imports and exports are not
more stringent than the rules of origin they apply to determine

3 |t is understood that this provision is without prejudice to those determinations made for purposes of defining
"domestic industry" or "like products of domestic industry” or similar terms wherever they apply.



(€)

(f)

(9)

(h)

(i)

()

(k)

whether or not a good is domestic and shall not discriminate
between other Members, irrespective of the affiliation of the
manufacturers of the good concerned™:

their rules of origin are administered in a consistent, uniform,
impartial and reasonable manner;

their rules of origin are based on a positive standard. Rules of origin
that state what does not confer origin (negative standard) are
permissible as part of a clarification of a positive standard or in
individual cases where a positive determination of origin is not
necessary;

their laws, regulations, judicial decisions and administrative rulings
of genera application relating to rules of origin are published as if
they were subject to, and in accordance with, the provisions of
paragraph 1 of Article X of GATT 1994,

upon the request of an exporter, importer or any person with a
justifiable cause, assessments of the origin they would accord to a
good are issued as soon as possible but no later than 150 days™ after
a request for such an assessment provided that all necessary
elements have been submitted. Requests for such assessments shall
be accepted before trade in the good concerned begins and may be
accepted at any later point in time. Such assessments shall remain
valid for three years provided that the facts and conditions,
including the rules of origin, under which they have been made
remain comparable. Provided that the parties concerned are
informed in advance, such assessments will no longer be valid when
adecision contrary to the assessment is made in areview as referred
to in subparagraph (j). Such assessments shall be made publicly
available subject to the provisions of subparagraph (k);

when introducing changes to their rules of origin or new rules of
origin, they shall not apply such changes retroactively as defined in,
and without prejudice to, their laws or regulations;

any administrative action which they take in relation to the
determination of origin is reviewable promptly by judicia, arbitral
or administrative tribunals or procedures, independent of the
authority issuing the determination, which can effect the
modification or reversal of the determination;

all information that is by nature confidential or that is provided on a
confidential basis for the purpose of the application of rules of origin
is treated as strictly confidentia by the authorities concerned, which
shall not disclose it without the specific permission of the person or
government providing such information, except to the extent that it

“4 With respect to rules of origin applied for the purposes of government procurement, this provision shall not create
obligations additional to those already assumed by Members under GATT 1994.

*® | n respect of requests made during the first year from the date of entry into force of the WTO Agreement, Members
shall only be required to issue these assessments as soon as possible.



may be required to be disclosed in the context of judicia
proceedings.

Article3

Disciplines after the Transition Period

Taking into account the aim of all Members to achieve, as a result of the
harmonization work programme set out in Part IV, the establishment of harmonized
rules of origin, Members shall ensure, upon the implementation of the results of the
harmonization work programme, that:

@

(b)

(©

(d)

(€

(f)

(9)

they apply rules of origin equally for all purposes as set out in
Article 1;

under their rules of origin, the country to be determined as the origin
of a particular good is either the country where the good has been
wholly obtained or, when more than one country is concerned in the
production of the good, the country where the last substantia
transformation has been carried out;

the rules of origin that they apply to imports and exports are not
more stringent than the rules of origin they apply to determine
whether or not a good is domestic and shall not discriminate
between other Members, irrespective of the affiliation of the
manufacturers of the good concerned,

the rules of origin are administered in a consistent, uniform,
impartial and reasonable manner;

their laws, regulations, judicial decisions and administrative rulings
of genera application relating to rules of origin are published as if
they were subject to, and in accordance with, the provisions of
paragraph 1 of Article X of GATT 1994,

upon the request of an exporter, importer or any person with a
justifiable cause, assessments of the origin they would accord to a
good are issued as soon as possible but no later than 150 days after a
reguest for such an assessment provided that all necessary elements
have been submitted. Requests for such assessments shall be
accepted before trade in the good concerned begins and may be
accepted at any later point in time. Such assessments shall remain
valid for three years provided that the facts and conditions, including
the rules of origin, under which they have been made remain
comparable. Provided that the parties concerned are informed in
advance, such assessments will no longer be valid when a decision
contrary to the assessment is made in a review as referred to in
subparagraph ().  Such assessments shall be made publicly
available subject to the provisions of subparagraph (i);

when introducing changes to their rules of origin or new rules of
origin, they shall not apply such changes retroactively as defined in,



and without prejudice to, their laws or regulations;

(h) any administrative action which they take in relation to the
determination of origin is reviewable promptly by judicia, arbitral
or administrative tribunals or procedures, independent of the
authority issuing the determination, which can effect the
modification or reversal of the determination;

(1) all information which is by nature confidential or which is provided
on a confidential basis for the purpose of the application of rules of
origin is treated as strictly confidential by the authorities concerned,
which shall not disclose it without the specific permission of the
person or government providing such information, except to the
extent that it may be required to be disclosed in the context of
judicia proceedings.

Article5

Information and Procedures for Modification
and Introduction of New Rules of Origin

1. Each Member shall provide to the Secretariat, within 90 days after the date
of entry into force of the WTO Agreement for it, its rules of origin, judicial
decisions, and administrative rulings of genera application relating to rules of
origin in effect on that date. If by inadvertence a rule of origin has not been
provided, the Member concerned shal provide it immediately after this fact
becomes known. Lists of information received and available with the Secretariat
shall be circulated to the Members by the Secretariat.

2. During the period referred to in Article2, Members introducing
modifications, other than de minimis modifications, to their rules of origin or
introducing new rules of origin, which, for the purpose of this Article, shall include
any rule of origin referred to in paragraph 1 and not provided to the Secretariat,
shall publish anotice to that effect at least 60 days before the entry into force of the
modified or new rule in such a manner as to enable interested parties to become
acquainted with the intention to modify arule of origin or to introduce a new rule of
origin, unless exceptional circumstances arise or threaten to arise for aMember. In
these exceptional cases, the Member shall publish the modified or new rule as soon
aspossible.

ANNEX Il Common Declaration with Regard to the Preferential Rules of Origin

(vii) Agreement on Import Licensing Procedures
[Members,
Having regard to the Multilateral Trade Negotiations;
Desiring to further the objectives of GATT 1994;

Taking into account the particular trade, development and financial needs of
devel oping country Members;



Recognizing the usefulness of automatic import licensing for certain purposes and
that such licensing should not be used to restrict trade;

Recognizing that import licensing may be employed to administer measures such as
those adopted pursuant to the relevant provisions of GATT 1994,

Recognizing the provisions of GATT 1994 as they apply to import licensing
procedures;

Desiring to ensure that import licensing procedures are not utilized in a manner
contrary to the principles and obligations of GATT 1994,

Recognizing that the flow of international trade could be impeded by the
inappropriate use of import licensing procedures,

Convinced that import licensing, particularly non-automatic import licensing,
should be implemented in a transparent and predictable manner;

Recognizing that non-automatic licensing procedures should be no more
administratively burdensome than absolutely necessary to administer the relevant
measure;

Desiring to simplify, and bring transparency to, the administrative procedures and
practices used in international trade, and to ensure the fair and equitable
application and administration of such procedures and practices;

Desiring to provide for a consultative mechanism and the speedy, effective and
equitable resolution of disputes arising under this Agreement;

Hereby agree as follows:]
Articlel

General Provisions

1. For the purpose of this Agreement, import licensing is defined as
administrative procedures® used for the operation of import licensing regimes
requiring the submission of an application or other documentation (other than that
required for customs purposes) to the relevant administrative body as a prior
condition for importation into the customs territory of the importing Member.

2. Members shall ensure that the administrative procedures used to implement
import licensing regimes are in conformity with the relevant provisions of
GATT 1994 including its annexes and protocols, as interpreted by this Agreement,
with a view to preventing trade distortions that may arise from an inappropriate
operation of those procedures, taking into account the economic development
purposes and financial and trade needs of developing country Members.*’

3. The rules for import licensing procedures shall be neutral in application and

“® Those procedures referred to as "licensing" as well as other similar administrative procedures.
" Nothing in this Agreement shall be taken as implying that the basis, scope or duration of a measure being
implemented by a licensing procedure is subject to question under this Agreement.



administered in afair and equitable manner.

4, (& The rules and al information concerning procedures for the
submission of applications, including the eligibility of persons, firms
and ingtitutions to make such applications, the administrative
body(ies) to be approached, and the lists of products subject to the
licensing requirement shall be published, in the sources notified to
the Committee on Import Licensing provided for in Article4
(referred to in this Agreement as "the Committee"), in such a manner
as to enable governments® and traders to become acquainted with
them. Such publication shall take place, whenever practicable,
21 days prior to the effective date of the requirement but in all events
not later than such effective date. Any exception, derogations or
changes in or from the rules concerning licensing procedures or the
list of products subject to import licensing shall also be published in
the same manner and within the same time periods as specified
above. ....

(b) Members which wish to make comments in writing shall be provided the
opportunity to discuss these comments upon request. The concerned Member shall
give due consideration to these comments and results of discussion.

5. Application forms and, where applicable, renewal forms shall be as simple
as possible. Such documents and information as are considered strictly necessary
for the proper functioning of the licensing regime may be required on application.

6. Application procedures and, where applicable, renewal procedures shall be
as simple as possible. Applicants shall be alowed a reasonable period for the
submission of licence applications. Where there is a closing date, this period
should be at least 21 days with provision for extension in circumstances where
insufficient applications have been received within this period. Applicants shall
have to approach only one administrative body in connection with an application.
Where it is strictly indispensable to approach more than one administrative body,
applicants shall not need to approach more than three administrative bodies.

7. No application shall be refused for minor documentation errors which do
not alter basic data contained therein. No penalty greater than necessary to serve
merely as a warning shall be imposed in respect of any omission or mistake in
documentation or procedures which is obviously made without fraudulent intent or
gross negligence.

8. Licensed imports shall not be refused for minor variations in value, quantity
or weight from the amount designated on the licence due to differences occurring
during shipment, differences incidental to bulk loading and other minor differences
consistent with normal commercial practice.

9. The foreign exchange necessary to pay for licensed imports shall be made
available to licence holders on the same basis as to importers of goods not requiring
import licences.

“8 For the purpose of this Agreement, the term "governments" is deemed to include the competent authorities of the
European Communities.



10. With regard to security exceptions, the provisions of Article XXI of
GATT 1994 apply.

11. The provisions of this Agreement shall not require any Member to disclose
confidential information which would impede law enforcement or otherwise be
contrary to the public interest or would prejudice the legitimate commercial
interests of particular enterprises, public or private.

Article2
Automatic Import Licensing™

1 Automatic import licensing is defined as import licensing where approval of
the application is granted in al cases, and which is in accordance with the
requirements of paragraph 2(a).

2. The following provisions, in addition to those in paragraphs 1 through 11 of
Article 1 and paragraph 1 of this Article, shall apply to automatic import licensing
procedures:

@ automatic licensing procedures shall not be administered in such a
manner as to have restricting effects on imports subject to automatic
licensing. Automatic licensing procedures shall be deemed to have
trade-restricting effects unless, inter aia:

() any person, firm or ingtitution which fulfils the legal
requirements of the importing Member for engaging in
import operations involving products subject to automatic
licensing is equally eligible to apply for and to obtain import
licences;

(i)  applications for licences may be submitted on any working
day prior to the customs clearance of the goods;

(iii)  applications for licences when submitted in appropriate and
complete form are approved immediately on receipt, to the
extent administratively feasible, but within a maximum of 10
working days;

(b) Members recognize that automatic import licensing may be
necessary whenever other appropriate procedures are not available.
Automatic import licensing may be maintained as long as the
circumstances which gave rise to its introduction prevail and as long
as its underlying administrative purposes cannot be achieved in a
more appropriate way.

Article3

Non-Automatic Import Licensing

* Those import licensing procedures requiring a security which have no restrictive effects on imports are to be
considered as falling within the scope of paragraphs 1 and 2.



1 The following provisions, in addition to those in paragraphs 1 through 11 of
Article 1, shall apply to non-automatic import licensing procedures. Non-automatic
import licensing procedures are defined as import licensing not faling within the
definition contained in paragraph 1 of Article 2.

2. Non-automatic licensing shall not have trade-restrictive or -distortive
effects on imports additional to those caused by the imposition of the restriction.
Non-automatic licensing procedures shall correspond in scope and duration to the
measure they are used to implement, and shall be no more administratively
burdensome than absolutely necessary to administer the measure.

3. In the case of licensing requirements for purposes other than the
implementation of quantitative restrictions, Members shall publish sufficient
information for other Members and traders to know the basis for granting and/or
allocating licences.

4. Where a Member provides the possibility for persons, firms or institutions
to request exceptions or derogations from a licensing requirement, it shall include
this fact in the information published under paragraph 4 of Articlel as well as
information on how to make such arequest and, to the extent possible, an indication
of the circumstances under which requests would be considered.

5. @ Members shall provide, upon the request of any Member having an
interest in the trade in the product concerned, al relevant
information concerning:

(1) the administration of the restrictions;
(i)  theimport licences granted over arecent period;
(iii)  thedistribution of such licences among supplying countries;

(iv)  where practicable, import statistics (i.e. value and/or volume)
with respect to the products subject to import licensing. ... ;

(b) Members administering quotas by means of licensing shall publish
the overall amount of quotas to be applied by quantity and/or value,
the opening and closing dates of quotas, and any change thereof,
within the time periods specified in paragraph 4 of Article1 and in
such a manner as to enable governments and traders to become
acquainted with them;

(© in the case of quotas allocated among supplying countries, the
Member applying the restrictions shall promptly inform al other
Members having an interest in supplying the product concerned of
the shares in the quota currently allocated, by quantity or value, to
the various supplying countries and shall publish this information
within the time periods specified in paragraph 4 of Article1 and in
such a manner as to enable governments and traders to become
acquainted with them;

(d) where situations arise which make it necessary to provide for an
early opening date of quotas, the information referred to in
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paragraph 4 of Article 1 should be published within the time-periods
specified in paragraph 4 of Articlel and in such a manner as to
enable governments and traders to become acquainted with them;

any person, firm or institution which fulfils the legal and
administrative requirements of the importing Member shall be
equally eligible to apply and to be considered for alicence. If the
licence application is not approved, the applicant shall, on request,
be given the reason therefor and shall have a right of appeal or
review in accordance with the domestic legislation or procedures of
the importing Member;

the period for processing applications shall, except when not
possible for reasons outside the control of the Member, not be
longer than 30 days if applications are considered as and when
received, i.e. on a first-come first-served basis, and no longer than
60 days if all applications are considered ssimultaneously. In the
latter case, the period for processing applications shall be considered
to begin on the day following the closing date of the announced
application period;

the period of licence validity shall be of reasonable duration and not
be so short as to preclude imports. The period of licence validity
shall not preclude imports from distant sources, except in specia
cases where imports are necessary to meet unforeseen short-term
requirements;

when administering quotas, Members shall not prevent importation
from being effected in accordance with the issued licences, and shall
not discourage the full utilization of quotas;

when issuing licences, Members shal take into account the
desirability of issuing licences for products in economic quantities,

in alocating licences, the Member should consider the import
performance of the applicant. In this regard, consideration should
be given as to whether licences issued to applicants in the past have
been fully utilized during a recent representative period. In cases
where licences have not been fully utilized, the Member shall
examine the reasons for this and take these reasons into
consideration when allocating new licences. Consideration shall
also be given to ensuring a reasonable distribution of licences to
new importers, taking into account the desirability of issuing
licences for products in economic quantities. In this regard, special
consideration should be given to those importers importing products
originating in developing country Members and, in particular, the
|east-devel oped country Members,

in the case of quotas administered through licences which are not
allocated among supplying countries, licence holders®™ shall be free
to choose the sources of imports. In the case of quotas allocated

0 Sometimes referred to as "quota holders".



among supplying countries, the licence shall clearly stipulate the
country or countries,

() in applying paragraph 8 of Article 1, compensating adjustments may
be made in future licence alocations where imports exceeded a
previous licence level.

Article5
Notification

1. Members which institute licensing procedures or changes in these
procedures shall notify the Committee of such within 60 days of publication.

2. Notifications of the institution of import licensing procedures shall include
the following information:

@ list of products subject to licensing procedures;
(b) contact point for information on eligibility;
(© administrative body(ies) for submission of applications;

(d) date and name of publication where licensing procedures are
published,

(e indication of whether the licensing procedure is automatic or non-
automatic according to definitions contained in Articles 2 and 3;

® in the case of automatic import licensing procedures, their
administrative purpose;

(9) in the case of non-automatic import licensing procedures, indication
of the measure being implemented through the licensing procedure;
and

(h) expected duration of the licensing procedure if this can be estimated
with some probability, and if not, reason why this information
cannot be provided.

3. Notifications of changes in import licensing procedures shall indicate the
elements mentioned above, if changesin such occur.

4. Members shall notify the Committee of the publication(s) in which the
information required in paragraph 4 of Article 1 will be published.

5. Any interested Member which considers that another Member has not
notified the institution of a licensing procedure or changes therein in accordance
with the provisions of paragraphs 1 through 3 may bring the matter to the attention
of such other Member. If notification is not made promptly thereafter, such
Member may itself notify the licensing procedure or changes therein, including all
relevant and available information.



Article7
Review

3. Members undertake to complete the annual questionnaire on import
licensing procedures promptly and in full.

Article8
Final Provisions
Domestic Legidation
2. @ Each Member shall ensure, not later than the date of entry into force
of the WTO Agreement for it, the conformity of its laws, regulations
and administrative procedures with the provisions of this Agreement.
(b)  Each Member shall inform the Committee of any changesin itslaws
and regulations relevant to this Agreement and in the administration
of such laws and regulations.
(viii) Agreement on Subsidiesand Countervailing M easures
[ Members hereby agree as follows:]
PART |I: GENERAL PROVISIONS
Articlel
Definition of a Subsidy
11 For the purpose of this Agreement, a subsidy shall be deemed to exist if:
(@(1) thereisafinancia contribution by a government or any public body
within the territory of a Member (referred to in this Agreement as
"government"), i.e. where:
(1) a government practice involves a direct transfer of funds
(e.g. grants, loans, and equity infusion), potential direct

transfers of funds or liabilities (e.g. loan guarantees);

(i)  government revenue that is otherwise due is foregone or not
collected (e.g. fiscal incentives such as tax credits) **;

(iii)  agovernment provides goods or services other than general
infrastructure, or purchases goods;

*! In accordance with the provisions of Article XVI of GATT 1994 (Note to Article XVI1) and the provisions of
Annexes | through 111 of this Agreement, the exemption of an exported product from duties or taxes borne by the like
product when destined for domestic consumption, or the remission of such duties or taxes in amounts not in excess of
those which have accrued, shall not be deemed to be a subsidy.



(iv)  agovernment makes payments to a funding mechanism, or
entrusts or directs a private body to carry out one or more of
the type of functions illustrated in (i) to (iii) above which
would normally be vested in the government and the
practice, in no rea sense, differs from practices normally
followed by governments;

or

(@(2) there is any form of income or price support in the sense of
Article XVI1 of GATT 1994,

and
(b) a benefit is thereby conferred.

1.2 A subsidy as defined in paragraph 1 shall be subject to the provisions of
Part 11 or shall be subject to the provisions of Part 111 or V only if such a subsidy is
specific in accordance with the provisions of Article 2.

Article2
Specificity

21 In order to determine whether a subsidy, as defined in paragraph 1 of
Article 1, is specific to an enterprise or industry or group of enterprises or industries
(referred to in this Agreement as "certain enterprises’) within the jurisdiction of the
granting authority, the following principles shall apply:

@ Where the granting authority, or the legislation pursuant to which
the granting authority operates, explicitly limits access to a subsidy
to certain enterprises, such subsidy shall be specific.

(b) Where the granting authority, or the legislation pursuant to which
the granting authority operates, establishes objective criteria or
conditions™ governing the digibility for, and the amount of, a
subsidy, specificity shall not exist, provided that the eligibility is
automatic and that such criteria and conditions are strictly adhered
to. The criteria or conditions must be clearly spelled out in law,
regulation, or other official document, so as to be capable of
verification.

(© If, notwithstanding any appearance of non-specificity resulting from
the application of the principles laid down in subparagraphs (a) and
(b), there are reasons to believe that the subsidy may in fact be
specific, other factors may be considered. Such factors are: use of a
subsidy programme by a limited number of certain enterprises,
predominant use by certan enterprises, the granting of
disproportionately large amounts of subsidy to certain enterprises,

%2 Objective criteria or conditions, as used herein, mean criteria or conditions which are neutral, which do not favour
certain enterprises over others, and which are economic in nature and horizontal in application, such as number of
employees or size of enterprise.



and the manner in which discretion has been exercised by the
granting authority in the decision to grant a subsidy.® In applying
this subparagraph, account shall be taken of the extent of
diversification of economic activities within the jurisdiction of the
granting authority, as well as of the length of time during which the
subsidy programme has been in operation.

2.2 A subsidy whichislimited to certain enterprises |ocated within a designated
geographical region within the jurisdiction of the granting authority shall be
specific. It isunderstood that the setting or change of generally applicable tax rates
by al levels of government entitled to do so shal not be deemed to be a specific
subsidy for the purposes of this Agreement.

2.3  Any subsidy faling under the provisions of Article 3 shall be deemed to be
specific.

24  Any determination of specificity under the provisions of this Article shall
be clearly substantiated on the basis of positive evidence.
PART II: PROHIBITED SUBSIDIES
Article3
Prohibition

31 Except as provided in the Agreement on Agriculture, the following
subsidies, within the meaning of Article 1, shall be prohibited:

@ subsidies contingent, in law or in fact®, whether solely or as one of
several other conditions, upon export performance, including those
illustrated in Annex 1°>;

(b) subsidies contingent, whether solely or as one of severa other
conditions, upon the use of domestic over imported goods.

3.2 A Member shall neither grant nor maintain subsidies referred to in
paragraph 1.

Article4
Remedies

4.1  Whenever aMember has reason to believe that a prohibited subsidy is being
granted or maintained by another Member, such Member may request consultations

*In this regard, in particular, information on the frequency with which applications for a subsidy are refused or
approved and the reasons for such decisions shall be considered.

* This standard is met when the facts demonstrate that the granting of a subsidy, without having been made legally
contingent upon export performance, is in fact tied to actual or anticipated exportation or export earnings. The mere
fact that a subsidy is granted to enterprises which export shall not for that reason alone be considered to be an export
subsidy within the meaning of this provision.

** Measures referred to in Annex | as not constituting export subsidies shall not be prohibited under this or any other
provision of this Agreement.



with such other Member.

4.2 A request for consultations under paragraph 1 shall include a statement of
available evidence with regard to the existence and nature of the subsidy in
guestion.

4.3 Upon request for consultations under paragraph 1, the Member believed to
be granting or maintaining the subsidy in question shall enter into such

consultations as quickly as possible. The purpose of the consultations shall be to
clarify the facts of the situation and to arrive at amutually agreed solution.

PART Il1: ACTIONABLE SUBSIDIES
Articleb
Adver se Effects

No Member should cause, through the use of any subsidy referred to in paragraphs
1 and 2 of Article 1, adverse effects to the interests of other Members, i.e.:

(@  injury to the domestic industry of another Member™;

(b) nullification or impairment of benefits accruing directly or indirectly
to other Members under GATT 1994 in particular the benefits of
concessions bound under Article Il of GATT 1994°";

(c) serious prejudice to the interests of another Member.*®

Article6

Serious Prejudice

6.1 Serious prejudice in the sense of paragraph (c) of Article 5 shall be deemed
to exist in the case of:

(@  the total ad valorem subsidization®® of a product exceeding 5 per
cent®;

(b) subsidies to cover operating losses sustained by an industry;

(c) subsidies to cover operating losses sustained by an enterprise, other
than one-time measures which are non-recurrent and cannot be

% The term "injury to the domestic industry” is used here in the same sense asit isused in Part V.

" The term "nullification or impairment" is used in this Agreement in the same sense as it is used in the relevant
provisions of GATT 1994, and the existence of such nullification or impairment shall be established in accordance
with the practice of application of these provisions.

%8 The term "serious prejudice to the interests of another Member" is used in this Agreement in the same sense asiit is
used in paragraph 1 of Article XVI of GATT 1994, and includes threat of serious prejudice.]

* The total ad valorem subsidization shall be calculated in accordance with the provisions of Annex IV.

® Since it is anticipated that civil aircraft will be subject to specific multilateral rules, the threshold in this
subparagraph does not apply to civil aircraft.



repeated for that enterprise and which are given merely to provide
time for the development of long-term solutions and to avoid acute
social problems,

(d) direct forgiveness of debt, i.e. forgiveness of government-held debt,
and grants to cover debt repayment.®*

6.2 Notwithstanding the provisions of paragraph 1, serious prejudice shall not
be found if the subsidizing Member demonstrates that the subsidy in question has
not resulted in any of the effects enumerated in paragraph 3.

6.3  Serious prejudice in the sense of paragraph (c) of Article 5 may arise in any
case where one or several of the following apply:

@ the effect of the subsidy is to displace or impede the imports of a
like product of another Member into the market of the subsidizing
Member;

(b) the effect of the subsidy isto displace or impede the exports of alike
product of another Member from athird country market;

(© the effect of the subsidy is a significant price undercutting by the
subsidized product as compared with the price of a like product of
another Member in the same market or significant price suppression,
price depression or lost sales in the same market;

(d) the effect of the subsidy is an increase in the world market share of
the subsidizing Member in a particular subsidized primary product
or commodity®® as compared to the average share it had during the
previous period of three years and this increase follows a consistent
trend over a period when subsidies have been granted.

6.4 For the purpose of paragraph 3(b), the displacement or impeding of exports
shall include any case in which, subject to the provisions of paragraph 7, it has been
demonstrated that there has been a change in relative shares of the market to the
disadvantage of the non-subsidized like product (over an appropriately
representative period sufficient to demonstrate clear trends in the development of
the market for the product concerned, which, in normal circumstances, shall be at
least one year). "Change in relative shares of the market" shall include any of the
following situations: (a) there is an increase in the market share of the subsidized
product; (b) the market share of the subsidized product remains constant in
circumstances in which, in the absence of the subsidy, it would have declined;
(c) the market share of the subsidized product declines, but at a sSlower rate than
would have been the case in the absence of the subsidy.

6.5 For the purpose of paragraph 3(c), price undercutting shall include any case
in which such price undercutting has been demonstrated through a comparison of
prices of the subsidized product with prices of a non-subsidized like product

¢ Members recognize that where royalty-based financing for a civil aircraft programme is not being fully repaid due
to the level of actual sales falling below the level of forecast sales, this does not in itself constitute serious prejudice
for the purposes of this subparagraph.

62 Unless other multilaterally agreed specific rules apply to the trade in the product or commodity in question.



supplied to the same market. The comparison shall be made at the same level of
trade and at comparable times, due account being taken of any other factor affecting
price comparability. However, if such a direct comparison is not possible, the
existence of price undercutting may be demonstrated on the basis of export unit
values.

6.6 Each Member in the market of which serious prejudice is aleged to have
arisen shall ... make available to the parties to a dispute ... all relevant information
that can be obtained as to the changes in market shares of the parties to the dispute
aswell as concerning prices of the products involved.

6.7 Displacement or impediment resulting in serious prejudice shall not arise
under paragraph 3 where any of the following circumstances exist® during the
relevant period:

@ prohibition or restriction on exports of the like product from the
complaining Member or on imports from the complaining Member
into the third country market concerned;

(b) decision by an importing government operating a monopoly of trade
or state trading in the product concerned to shift, for
non-commercial reasons, imports from the complaining Member to
another country or countries;

(c) natural disasters, strikes, transport disruptions or other force majeure
substantially affecting production, qualities, quantities or prices of
the product available for export from the complaining Member;

(d) existence of arrangements limiting exports from the complaining
Member;

(e voluntary decrease in the availability for export of the product
concerned from the complaining Member (including, inter alia, a
situation where firms in the complaining Member have been
autonomously reallocating exports of this product to new markets);

()] failure to conform to standards and other regulatory requirementsin
the importing country.

6.8 In the absence of circumstances referred to in paragraph 7, the existence of
serious prejudice should be determined on the basis of the information submitted to
or obtained by the panel ... .

Article7

Remedies

7.1 Except as provided in Article 13 of the Agreement on Agriculture,
whenever a Member has reason to believe that any subsidy referred to in Article 1,

® The fact that certain circumstances are referred to in this paragraph does not, in itself, confer upon them any legal
status in terms of either GATT 1994 or this Agreement. These circumstances must not be isolated, sporadic or
otherwise insignificant.



granted or maintained by another Member, resultsin injury to its domestic industry,
nullification or impairment or serious preudice, such Member may request
consultations with such other Member.

7.2 A request for consultations under paragraph 1 shall include a statement of
available evidence with regard to (@) the existence and nature of the subsidy in
guestion, and (b) the injury caused to the domestic industry, or the nullification or
impairment, or serious prejudice® caused to the interests of the Member requesting
consultations.

7.3 Upon request for consultations under paragraph 1, the Member believed to
be granting or maintaining the subsidy practice in question shall enter into such
consultations as quickly as possible. The purpose of the consultations shall be to
clarify the facts of the situation and to arrive at a mutually agreed solution.
PART IV: NON-ACTIONABLE SUBSIDIES
Article 8
Identification of Non-Actionable Subsidies
81  Thefollowing subsidies shall be considered as non-actionable®™:
@ subsidies which are not specific within the meaning of Article 2;
(b) subsidies which are specific within the meaning of Article2 but
which meet all of the conditions provided for in paragraphs 2(a),
2(b) or 2(c) below.

8.2 Notwithstanding the provisions of Parts Il and V, the following subsidies
shall be non-actionable:

@ assistance for research activities conducted by firms or by higher

education or research establishments on a contract basis with firms
if:66,67

the assistance covers® not more than 75 per cent of the costs of
industrial research® or 50 per cent of the costs of pre-competitive

% In the event that the request relates to a subsidy deemed to result in serious prejudice in terms of paragraph 1 of
Article 6, the available evidence of serious prejudice may be limited to the available evidence as to whether the
conditions of paragraph 1 of Article 6 have been met or not.

® |t is recognized that government assistance for various purposes is widely provided by Members and that the mere
fact that such assistance may not qualify for non-actionable treatment under the provisions of this Article does not in
itself restrict the ability of Membersto provide such assistance.

% Since it is anticipated that civil aircraft will be subject to specific multilateral rules, the provisions of this
subparagraph do not apply to that product.

®" The provisions of this Agreement do not apply to fundamental research activities independently conducted by
higher education or research establishments. The term "fundamental research” means an enlargement of general
scientific and technical knowledge not linked to industrial or commercial objectives.

% The allowable levels of non-actionable assistance referred to in this subparagraph shall be established by reference
to the total eligible costs incurred over the duration of an individual project.

% The term "industrial research” means planned search or critical investigation aimed at discovery of new knowledge,
with the objective that such knowledge may be useful in developing new products, processes or services, or in
bringing about a significant improvement to existing products, processes or services.



development activity©, ™

and provided that such assistance is limited exclusively to:

() costs of personnel (researchers, technicians and other
supporting staff employed exclusively in the research
activity);

(i)  costs of instruments, equipment, land and buildings used
exclusively and permanently (except when disposed of on a
commercia basis) for the research activity;

(iii) costs of consultancy and equivaent services used
exclusively for the research activity, including bought-in
research, technical knowledge, patents, etc.;

(iv)  additional overhead costs incurred directly as a result of the
research activity;

(v) other running costs (such as those of materials, supplies and
the like), incurred directly as aresult of the research activity.

(b) assistance to disadvantaged regions within the territory of a Member
given pursuant to a general framework of regional development 2
and non-specific (within the meaning of Article 2) within éligible
regions provided that:

(1) each disadvantaged region must be a clearly designated
contiguous geographical area with a definable economic and
administrative identity;

(i)  the region is considered as disadvantaged on the basis of
neutral and objective criteria”®, indicating that the region's
difficulties arise out of more than temporary circumstances,
such criteriamust be clearly spelled out in law, regulation, or

™ The term "pre-competitive development activity" means the translation of industrial research findings into a plan,
blueprint or design for new, modified or improved products, processes or services whether intended for sale or use,
including the creation of afirst prototype which would not be capable of commercial use. It may further include the
conceptual formulation and design of products, processes or services alternatives and initial demonstration or pilot
projects, provided that these same projects cannot be converted or used for industrial application or commercial
exploitation. It does not include routine or periodic alterations to existing products, production lines, manufacturing
processes, services, and other on-going operations even though those alterations may represent improvements.

™ In the case of programmes which span industrial research and pre-competitive development activity, the allowable
level of non-actionable assistance shall not exceed the simple average of the allowable levels of non-actionable
assistance applicable to the above two categories, calculated on the basis of all eligible costs as set forth in items (i) to
(v) of this subparagraph.

2 A "general framework of regional development" means that regional subsidy programmes are part of an internally
consistent and generally applicable regional development policy and that regional development subsidies are not
granted in isolated geographical points having no, or virtually no, influence on the development of aregion.

3 "Neutral and objective criteria’ means criteria which do not favour certain regions beyond what is appropriate for
the elimination or reduction of regional disparities within the framework of the regiona development policy. In this
regard, regional subsidy programmes shall include ceilings on the amount of assistance which can be granted to each
subsidized project. Such ceilings must be differentiated according to the different levels of development of assisted
regions and must be expressed in terms of investment costs or cost of job creation. Within such ceilings, the
distribution of assistance shall be sufficiently broad and even to avoid the predominant use of a subsidy by, or the
granting of disproportionately large amounts of subsidy to, certain enterprises as provided for in Article 2.



other official document, so as to be capable of verification;

(@iii)  the criteria shal include a measurement of economic
development which shall be based on at least one of the
following factors:

- one of either income per capita or household income
per capita, or GDP per capita, which must not be above 85
per cent of the average for the territory concerned;

- unemployment rate, which must be at least 110 per
cent of the average for the territory concerned,

as measured over a three-year period; such measurement,
however, may be a composite one and may include other
factors.

(c)  assistance to promote adaptation of existing facilities™ to new
environmental requirements imposed by law and/or regulations
which result in greater constraints and financial burden on firms,
provided that the assistance:

(1) IS a one-time non-recurring measure; and
(i) islimited to 20 per cent of the cost of adaptation; and

(iii)  does not cover the cost of replacing and operating the
assisted investment, which must be fully borne by firms;
and

(iv)  is directly linked to and proportionate to a firm's planned
reduction of nuisances and pollution, and does not cover any
manufacturing cost savings which may be achieved; and

(V) is available to al firms which can adopt the new equipment
and/or production processes.

8.3 A subsidy programme for which the provisions of paragraph 2 are invoked
shall be notified in advance of its implementation to the Committee in accordance
with the provisions of Part VII. Any such notification shall be sufficiently precise
to enable other Members to evaluate the consistency of the programme with the
conditions and criteria provided for in the relevant provisions of paragraph 2.
Members shall aso provide the Committee with yearly updates of such
notifications, in particular by supplying information on global expenditure for each
programme, and on any modification of the programme. Other Members shall have
the right to request information about individual cases of subsidization under a
notified programme.”

™ The term "existing facilities' means facilities which have been in operation for at least two years at the time when
new environmental requirements are imposed.

™ |t is recognized that nothing in this notification provision requires the provision of confidential information,
including confidential business information.



8.4 Upon request of a Member, the Secretariat shall review a notification made
pursuant to paragraph 3 and, where necessary, may require additional information
from the subsidizing Member concerning the notified programme under review.
The Secretariat shall report its findings to the Committee. The Committee shall,
upon request, promptly review the findings of the Secretariat (or, if areview by the
Secretariat has not been requested, the notification itself), with a view to
determining whether the conditions and criteria laid down in paragraph 2 have not
been met. The procedure provided for in this paragraph shall be completed at the
latest at the first regular meeting of the Committee following the notification of a
subsidy programme, provided that at least two months have elapsed between such
notification and the regular meeting of the Committee. The review procedure
described in this paragraph shal aso apply, upon request, to substantial
modifications of a programme notified in the yearly updates referred to in
paragraph 3.

PART V: COUNTERVAILING MEASURES

Article 10
Application of Article VI of GATT 1994"°

Members shall take all necessary steps to ensure that the imposition of a
countervailing duty’” on any product of the territory of any Member imported into
the territory of another Member is in accordance with the provisions of Article VI
of GATT 1994 and the terms of this Agreement. Countervailing duties may only
be imposed pursuant to investigations initiated”® and conducted in accordance with
the provisions of this Agreement and the Agreement on Agriculture.

Article11
Initiation and Subsequent Investigation
11.1 Except as provided in paragraph 6, an investigation to determine the
existence, degree and effect of any alleged subsidy shall be initiated upon a written
application by or on behalf of the domestic industry.

11.2  An application under paragraph 1 shall include sufficient evidence of the
existence of (a) asubsidy and, if possible, its amount, (b) injury within the meaning

® The provisions of Part Il or Il may be invoked in parallel with the provisions of Part VV; however, with regard to
the effects of a particular subsidy in the domestic market of the importing Member, only one form of relief (either a
countervailing duty, if the requirements of Part V are met, or a countermeasure under Articles 4 or 7) shal be
available. The provisions of Parts Il and V shall not be invoked regarding measures considered non-actionable in
accordance with the provisions of Part IVV. However, measures referred to in paragraph 1(a) of Article 8 may be
investigated in order to determine whether or not they are specific within the meaning of Article 2. In addition, in the
case of a subsidy referred to in paragraph 2 of Article 8 conferred pursuant to a programme which has not been
notified in accordance with paragraph 3 of Article 8, the provisions of Part |11 or V may be invoked, but such subsidy
shall be treated as non-actionableif it is found to conform to the standards set forth in paragraph 2 of Article 8.

" The term "countervailing duty" shall be understood to mean a special duty levied for the purpose of offsetting any
subsidy bestowed directly or indirectly upon the manufacture, production or export of any merchandise, as provided
for in paragraph 3 of Article VI of GATT 1994.

® The term "initiated" as used hereinafter means procedural action by which a Member formally commences an
investigation as provided in Article 11.



of ArticleVI of GATT 1994 as interpreted by this Agreement, and (c) a causal link
between the subsidized imports and the aleged injury. Simple assertion,
unsubstantiated by relevant evidence, cannot be considered sufficient to meet the
requirements of this paragraph. The application shall contain such information asis
reasonably available to the applicant on the following:

(1) the identity of the applicant and a description of the volume and
value of the domestic production of the like product by the
applicant. Where a written application is made on behalf of the
domestic industry, the application shall identify the industry on
behalf of which the application is made by a list of al known
domestic producers of the like product (or associations of domestic
producers of the like product) and, to the extent possible, a
description of the volume and value of domestic production of the
like product accounted for by such producers;

(i)  a complete description of the allegedly subsidized product, the
names of the country or countries of origin or export in question, the
identity of each known exporter or foreign producer and a list of
known persons importing the product in question;

(iii)  evidence with regard to the existence, amount and nature of the
subsidy in question;

(iv)  evidence that aleged injury to a domestic industry is caused by
subsidized imports through the effects of the subsidies;, this
evidence includes information on the evolution of the volume of the
allegedly subsidized imports, the effect of these imports on prices of
the like product in the domestic market and the consequent impact
of the imports on the domestic industry, as demonstrated by relevant
factors and indices having a bearing on the state of the domestic
industry, such asthose listed in paragraphs 2 and 4 of Article 15.

11.3 The authorities shall review the accuracy and adequacy of the evidence
provided in the application to determine whether the evidence is sufficient to
justify the initiation of an investigation.

11.4 An investigation shal not be initiated pursuant to paragraph 1 unless the
authorities have determined, on the basis of an examination of the degree of support
for, or opposition to, the application expressed’ by domestic producers of the like
product, that the application has been made by or on behalf of the domestic
industry.® The application shall be considered to have been made "by or on behalf
of the domestic industry” if it is supported by those domestic producers whose
collective output constitutes more than 50 per cent of the total production of the like
product produced by that portion of the domestic industry expressing either support
for or opposition to the application. However, no investigation shall be initiated
when domestic producers expressly supporting the application account for less than
25 per cent of total production of the like product produced by the domestic

" In the case of fragmented industries involving an exceptionally large number of producers, authorities may
determine support and opposition by using statistically valid sampling techniques.

8 Members are aware that in the territory of certain Members employees of domestic producers of the like product or
representatives of those employees may make or support an application for an investigation under paragraph 1.



industry.

11.5 The authorities shall avoid, unless a decision has been made to initiate an
investigation, any publicizing of the application for the initiation of an
investigation.

11.6 If, in special circumstances, the authorities concerned decide to initiate an
investigation without having received a written application by or on behalf of a
domestic industry for the initiation of such investigation, they shall proceed only if
they have sufficient evidence of the existence of a subsidy, injury and causal link,
as described in paragraph 2, to justify the initiation of an investigation.

11.7 The evidence of both subsidy and injury shall be considered simultaneously
(@ in the decision whether or not to initiate an investigation and (b) thereafter,
during the course of the investigation, starting on a date not later than the earliest
date on which in accordance with the provisions of this Agreement provisiona
measures may be applied.

11.8 In cases where products are not imported directly from the country of origin
but are exported to the importing Member from an intermediate country, the
provisions of this Agreement shall be fully applicable and the transaction or
transactions shall, for the purposes of this Agreement, be regarded as having taken
place between the country of origin and the importing Member.

11.9 An application under paragraph 1 shall be rgected and an investigation
shall be terminated promptly as soon as the authorities concerned are satisfied that
there is not sufficient evidence of either subsidization or of injury to justify
proceeding with the case. There shall be immediate termination in cases where the
amount of a subsidy is de minimis , or where the volume of subsidized imports,
actual or potential, or the injury, is negligible. For the purpose of this paragraph,
the amount of the subsidy shall be considered to be de minimisif the subsidy is less
than 1 per cent ad valorem.

11.10 Aninvestigation shall not hinder the procedures of customs clearance.

11.11 Investigations shall, except in special circumstances, be concluded within
one year, and in no case more than 18 months, after their initiation.

Article 12
Evidence

12.1 Interested Members and al interested parties in a countervailing duty
investigation shall be given notice of the information which the authorities require
and ample opportunity to present in writing al evidence which they consider
relevant in respect of the investigation in question.

12.1.1 Exporters, foreign producers or interested Members receiving
guestionnaires used in a countervailing duty investigation shall be
given at least 30 days for reply.®® Due consideration should be

8 As ageneral rule, the time-limit for exporters shall be counted from the date of receipt of the questionnaire, which
for this purpose shall be deemed to have been received one week from the date on which it was sent to the respondent



given to any request for an extension of the 30-day period and, upon
cause shown, such an extension should be granted whenever
practicable.

12.1.2 Subject to the requirement to protect confidential information,
evidence presented in writing by one interested Member or
interested party shall be made available promptly to other interested
Members or interested parties participating in the investigation.

12.1.3 As soon as an investigation has been initiated, the authorities shall
provide the full text of the written application received under
paragraph 1 of Article1l to the known exporters®® and to the
authorities of the exporting Member and shall make it available,
upon request, to other interested parties involved. Due regard shall
be paid to the protection of confidential information, as provided for

in paragraph 4.

12.2. Interested Members and interested parties also shall have the right, upon
justification, to present information orally. Where such information is provided
orally, the interested Members and interested parties subsequently shall be required
to reduce such submissions to writing. Any decision of the investigating
authorities can only be based on such information and arguments as were on the
written record of this authority and which were available to interested Members and
interested parties participating in the investigation, due account having been given
to the need to protect confidential information.

12.3 The authorities shall whenever practicable provide timely opportunities for
all interested Members and interested parties to see al information that is relevant
to the presentation of their cases, that is not confidential as defined in paragraph 4,
and that is used by the authorities in a countervailing duty investigation, and to
prepare presentations on the basis of this information.

12.4  Any information which is by nature confidential (for example, because its
disclosure would be of significant competitive advantage to a competitor or because
its disclosure would have a significantly adverse effect upon a person supplying the
information or upon a person from whom the supplier acquired the information), or
which is provided on a confidential basis by parties to an investigation shall, upon
good cause shown, be treated as such by the authorities.  Such information shall
not be disclosed without specific permission of the party submitting it.%®

12.4.1 The authorities shall require interested Members or interested parties
providing confidential information to furnish non-confidential
summaries thereof. These summaries shall be in sufficient detal to
permit a reasonable understanding of the substance of the
information submitted in confidence. In exceptional circumstances,
such Members or parties may indicate that such information is not

or transmitted to the appropriate diplomatic representatives of the exporting Member or, in the case of a separate
customs territory Member of the WTO, an official representative of the exporting territory.

8 |t being understood that where the number of exporters involved is particularly high, the full text of the application
should instead be provided only to the authorities of the exporting Member or to the relevant trade association who
then should forward copies to the exporters concerned.

8 Members are aware that in the territory of certain Members disclosure pursuant to a narrowly-drawn protective
order may be required.



susceptible of summary. In such exceptiona circumstances, a
statement of the reasons why summarization is not possible must be
provided.

12.4.2 If the authorities find that a request for confidentiality is not
warranted and if the supplier of the information is either unwilling to
make the information public or to authorize its disclosure in
generalized or summary form, the authorities may disregard such
information unless it can be demonstrated to their satisfaction from
appropriate sources that the information is correct.®*

125 Except in circumstances provided for in paragraph 7, the authorities shall
during the course of an investigation satisfy themselves as to the accuracy of the
information supplied by interested Members or interested parties upon which their
findings are based.

12.6 Theinvestigating authorities may carry out investigations in the territory of
other Members as required, provided that they have notified in good time the
Member in question and unless that Member objects to the investigation. Further,
the investigating authorities may carry out investigations on the premises of a firm
and may examine the records of afirm if (a) the firm so agrees and (b) the Member
in question is notified and does not object. The procedures set forth in Annex VI
shall apply to investigations on the premises of a firm. Subject to the requirement
to protect confidential information, the authorities shall make the results of any
such investigations available, or shall provide disclosure thereof pursuant to
paragraph 8, to the firms to which they pertain and may make such results available
to the applicants.

12.7 In casesin which any interested Member or interested party refuses access
to, or otherwise does not provide, necessary information within a reasonable period
or significantly impedes the investigation, preliminary and final determinations,
affirmative or negative, may be made on the basis of the facts available.

12.8 The authorities shall, before a final determination is made, inform all
interested Members and interested parties of the essential facts under consideration
which form the basis for the decision whether to apply definitive measures. Such
disclosure should take place in sufficient time for the parties to defend their
interests.

12.9 For the purposes of this Agreement, "interested parties’ shall include:

() an exporter or foreign producer or the importer of a product subject
to investigation, or a trade or business association a mgjority of the
members of which are producers, exporters or importers of such
product; and

(i) a producer of the like product in the importing Member or a trade
and business association a majority of the members of which
produce the like product in the territory of the importing Member.

8 Members agree that requests for confidentiality should not be arbitrarily rejected. Members further agree that the
investigating authority may request the waiving of confidentiality only regarding information relevant to the
proceedings.



This list shall not preclude Members from alowing domestic or foreign parties
other than those mentioned above to be included as interested parties.

12.10 The authorities shall provide opportunities for industrial users of the
product under investigation, and for representative consumer organizations in cases
where the product is commonly sold at the retail level, to provide information
which isrelevant to the investigation regarding subsidization, injury and causality.

12.11 The authorities shall take due account of any difficulties experienced by
interested parties, in particular small companies, in supplying information
reguested, and shall provide any assistance practicable.

12.12 The procedures set out above are not intended to prevent the authorities of a
Member from proceeding expeditiously with regard to initiating an investigation,
reaching preliminary or final determinations, whether affirmative or negative, or
from applying provisiona or final measures, in accordance with relevant provisions
of this Agreement.

Article 13
Consultations

13.1 Assoon as possible after an application under Article 11 is accepted, and in
any event before the initiation of any investigation, Members the products of which
may be subject to such investigation shall be invited for consultations with the aim
of clarifying the situation as to the matters referred to in paragraph 2 of Article 11
and arriving at a mutually agreed solution.

13.2  Furthermore, throughout the period of investigation, Members the products
of which are the subject of the investigation shall be afforded a reasonable
opportunity to continue consultations, with a view to clarifying the factual situation
and to arriving at a mutually agreed solution.®

13.3 Without prejudice to the obligation to afford reasonable opportunity for
consultation, these provisions regarding consultations are not intended to prevent
the authorities of a Member from proceeding expeditiously with regard to initiating
the investigation, reaching preliminary or final determinations, whether affirmative
or negative, or from applying provisional or final measures, in accordance with the
provisions of this Agreement.

13.4 The Member which intends to initiate any investigation or is conducting
such an investigation shall permit, upon request, the Member or Members the
products of which are subject to such investigation access to non-confidential
evidence, including the non-confidential summary of confidential data being used
for initiating or conducting the investigation.

Article 14

% |t is particularly important, in accordance with the provisions of this paragraph, that no affirmative determination
whether preliminary or final be made without reasonable opportunity for consultations having been given. Such
consultations may establish the basis for proceeding under the provisions of Part 11, I11 or X.



Calculation of the Amount of a Subsidy in Terms
of the Benefit to the Recipient

For the purpose of PartV, any method used by the investigating authority to
calculate the benefit to the recipient conferred pursuant to paragraph 1 of Article 1
shall be provided for in the national legislation or implementing regulations of the
Member concerned and its application to each particular case shall be transparent
and adequately explained. Furthermore, any such method shall be consistent with
the following guidelines:

@ government provision of equity capital shall not be considered as
conferring a benefit, unless the investment decision can be regarded
as inconsistent with the usual investment practice (including for the
provision of risk capital) of private investors in the territory of that
Member;

(b) a loan by a government shall not be considered as conferring a
benefit, unless there is a difference between the amount that the firm
receiving the loan pays on the government loan and the amount the
firm would pay on a comparable commercial loan which the firm
could actually obtain on the market. In this case the benefit shall be
the difference between these two amounts;

(© a loan guarantee by a government shall not be considered as
conferring a benefit, unless there is a difference between the amount
that the firm receiving the guarantee pays on a loan guaranteed by
the government and the amount that the firm would pay on a
comparable commercial loan absent the government guarantee. In
this case the benefit shal be the difference between these two
amounts adjusted for any differencesin fees;

(d) the provison of goods or services or purchase of goods by a
government shall not be considered as conferring a benefit unless
the provision is made for less than adequate remuneration, or the
purchase is made for more than adequate remuneration.  The
adequacy of remuneration shall be determined in relation to
prevailing market conditions for the good or service in question in
the country of provision or purchase (including price, quality,
availability, marketability, transportation and other conditions of
purchase or sale).

Article 15
Determination of Injury®®
15.1 A determination of injury for purposes of Article VI of GATT 1994 shall be

based on positive evidence and involve an objective examination of both (a) the
volume of the subsidized imports and the effect of the subsidized imports on prices

8 Under this Agreement the term "injury" shall, unless otherwise specified, be taken to mean materia injury to a
domestic industry, threat of material injury to a domestic industry or material retardation of the establishment of such
an industry and shall be interpreted in accordance with the provisions of this Article.



in the domestic market for like products® and (b) the consequent impact of these
imports on the domestic producers of such products.

15.2 With regard to the volume of the subsidized imports, the investigating
authorities shall consider whether there has been a significant increase in subsidized
imports, either in absolute terms or relative to production or consumption in the
importing Member. With regard to the effect of the subsidized imports on prices,
the investigating authorities shall consider whether there has been a significant
price undercutting by the subsidized imports as compared with the price of a like
product of the importing Member, or whether the effect of such imports is
otherwise to depress prices to a significant degree or to prevent price increases,
which otherwise would have occurred, to a significant degree. No one or several
of these factors can necessarily give decisive guidance.

15.3 Where imports of a product from more than one country are simultaneously
subject to countervailing duty investigations, the investigating authorities may
cumulatively assess the effects of such imports only if they determine that (a) the
amount of subsidization established in relation to the imports from each country is
more than de minimis as defined in paragraph 9 of Article 11 and the volume of
imports from each country is not negligible and (b) a cumulative assessment of the
effects of the imports is appropriate in light of the conditions of competition
between the imported products and the conditions of competition between the
imported products and the like domestic product.

154 The examination of the impact of the subsidized imports on the domestic
industry shall include an evaluation of al relevant economic factors and indices
having a bearing on the state of the industry, including actual and potential decline
in output, sales, market share, profits, productivity, return on investments, or
utilization of capacity; factors affecting domestic prices;, actual and potential
negative effects on cash flow, inventories, employment, wages, growth, ability to
raise capital or investments and, in the case of agriculture, whether there has been
an increased burden on government support programmes. This list is not
exhaustive, nor can one or severa of these factors necessarily give decisive
guidance.

155 It must be demonstrated that the subsidized imports are, through the
effects®™ of subsidies, causing injury within the meaning of this Agreement. The
demonstration of a causal relationship between the subsidized imports and the
injury to the domestic industry shall be based on an examination of all relevant
evidence before the authorities. The authorities shall also examine any known
factors other than the subsidized imports which at the same time are injuring the
domestic industry, and the injuries caused by these other factors must not be
attributed to the subsidized imports. Factors which may be relevant in this respect
include, inter alia, the volumes and prices of non-subsidized imports of the product
in question, contraction in demand or changes in the patterns of consumption, trade
restrictive practices of and competition between the foreign and domestic
producers, developments in technology and the export performance and
productivity of the domestic industry.

8 Throughout this Agreement the term “like product" ("produit similaire") shall be interpreted to mean a product
which is identical, i.e. aike in al respects to the product under consideration, or in the absence of such a product,
another product which, although not alike in all respects, has characteristics closely resembling those of the product
under consideration.

8 As set forth in paragraphs 2 and 4.



15.6 The effect of the subsidized imports shall be assessed in relation to the
domestic production of the like product when available data permit the separate
identification of that production on the basis of such criteria as the production
process, producers sales and profits. If such separate identification of that
production is not possible, the effects of the subsidized imports shall be assessed by
the examination of the production of the narrowest group or range of products,
which includes the like product, for which the necessary information can be
provided.

15.7 A determination of athreat of materia injury shall be based on facts and not
merely on allegation, conjecture or remote possibility. The change in
circumstances which would create a situation in which the subsidy would cause
injury must be clearly foreseen and imminent. In making a determination
regarding the existence of a threat of material injury, the investigating authorities
should consider, inter alia, such factors as:

() nature of the subsidy or subsidies in question and the trade effects
likely to arise therefrom;

(i)  aggnificant rate of increase of subsidized imports into the domestic
market indicating the likelihood of substantially increased
importation;

(@iii)  sufficient freely disposable, or an imminent, substantial increase in,
capacity of the exporter indicating the likelihood of substantially
increased subsidized exports to the importing Member's market,
taking into account the availability of other export markets to absorb
any additional exports;

(iv)  whether imports are entering at prices that will have a significant
depressing or suppressing effect on domestic prices, and would
likely increase demand for further imports; and

(v) inventories of the product being investigated.

No one of these factors by itself can necessarily give decisive
guidance but the totality of the factors considered must lead to the
conclusion that further subsidized exports are imminent and that,
unless protective action is taken, materia injury would occur.

15.8  With respect to cases where injury is threatened by subsidized imports, the
application of countervailing measures shall be considered and decided with special
care.

Article 16
Definition of Domestic Industry
16.1 For the purposes of this Agreement, the term "domestic industry" shall,
except as provided in paragraph 2, be interpreted as referring to the domestic

producers as a whole of the like products or to those of them whose collective
output of the products constitutes a mgor proportion of the tota domestic



production of those products, except that when producers are related® to the
exporters or importers or are themselves importers of the allegedly subsidized
product or alike product from other countries, the term "domestic industry” may be
interpreted as referring to the rest of the producers.

16.2. In exceptional circumstances, the territory of a Member may, for the
production in question, be divided into two or more competitive markets and the
producers within each market may be regarded as a separate industry if (a) the
producers within such market sell al or amost all of their production of the product
in question in that market, and (b) the demand in that market is not to any
substantial degree supplied by producers of the product in question located
elsewhere in the territory. In such circumstances, injury may be found to exist
even where a mgor portion of the total domestic industry is not injured, provided
there is a concentration of subsidized imports into such an isolated market and
provided further that the subsidized imports are causing injury to the producers of
all or amost all of the production within such market.

16.3 When the domestic industry has been interpreted as referring to the
producers in a certain area, i.e. a market as defined in paragraph 2, countervailing
duties shall be levied only on the products in question consigned for find
consumption to that area. When the constitutional law of the importing Member
does not permit the levying of countervailing duties on such a basis, the importing
Member may levy the countervailing duties without limitation only if (@) the
exporters shall have been given an opportunity to cease exporting at subsidized
prices to the area concerned or otherwise give assurances pursuant to Article 18,
and adequate assurances in this regard have not been promptly given, and (b) such
duties cannot be levied only on products of specific producers which supply the
areain question.

164 Where two or more countries have reached under the provisions of
paragraph 8(a) of Article XXI1V of GATT 1994 such aleve of integration that they
have the characteristics of asingle, unified market, the industry in the entire area of
integration shall be taken to be the domestic industry referred to in paragraphs 1
and 2.

16.5 The provisions of paragraph 6 of Article 15 shal be applicable to this
Article.

Article17
Provisional Measures
17.1  Provisional measures may be applied only if:
@ an investigation has been initiated in accordance with the provisions

of Article1l, a public notice has been given to that effect and
interested Members and interested parties have been given adequate

% For the purpose of this paragraph, producers shall be deemed to be related to exporters or importers only if (a) one
of them directly or indirectly controls the other; or (b) both of them are directly or indirectly controlled by a third
person; or (c) together they directly or indirectly control athird person, provided that there are grounds for believing
or suspecting that the effect of the relationship is such as to cause the producer concerned to behave differently from
non-related producers. For the purpose of this paragraph, one shall be deemed to control another when the former is
legally or operationally in a position to exercise restraint or direction over the latter.



opportunities to submit information and make comments;

(b) a preliminary affirmative determination has been made that a
subsidy exists and that there is injury to a domestic industry caused
by subsidized imports; and

(c) the authorities concerned judge such measures necessary to prevent
injury being caused during the investigation.

17.2 Provisiona measures may take the form of provisional countervailing
duties guaranteed by cash deposits or bonds equal to the amount of the
provisionally calculated amount of subsidization.

17.3 Provisional measures shall not be applied sooner than 60 days from the date
of initiation of the investigation.

17.4 The application of provisional measures shall be limited to as short a period
as possible, not exceeding four months.

175 Therelevant provisions of Article 19 shall be followed in the application of
provisional measures.

Article 18
Undertakings

18.1  Proceedings may® be suspended or terminated without the imposition of
provisional measures or countervailing duties upon receipt of satisfactory voluntary
undertakings under which:

@ the government of the exporting Member agrees to eliminate
or limit the subsidy or take other measures concerning its
effects; or

(b) the exporter agrees to revise its prices so that the
investigating authorities are satisfied that the injurious effect
of the subsidy is eiminated. Price increases under such
undertakings shall not be higher than necessary to eliminate
the amount of the subsidy. It is desirable that the price
increases be less than the amount of the subsidy if such
increases would be adequate to remove the injury to the
domestic industry.

18.2 Undertakings shall not be sought or accepted unless the authorities of the
importing Member have made a preliminary affirmative determination of
subsidization and injury caused by such subsidization and, in case of undertakings
from exporters, have obtained the consent of the exporting Member.

18.3 Undertakings offered need not be accepted if the authorities of the
importing Member consider their acceptance impractical, for example if the number

% The word "may" shall not be interpreted to allow the simultaneous continuation of proceedings with the
implementation of undertakings, except as provided in paragraph 4.



of actual or potential exportersistoo great, or for other reasons, including reasons
of genera policy. Should the case arise and where practicable, the authorities shall
provide to the exporter the reasons which have led them to consider acceptance of
an undertaking as inappropriate, and shall, to the extent possible, give the exporter
an opportunity to make comments thereon.

18.4 If an undertaking is accepted, the investigation of subsidization and injury
shall nevertheless be completed if the exporting Member so desires or the importing
Member so decides. In such a case, if a negative determination of subsidization or
injury is made, the undertaking shall automatically lapse, except in cases where
such adetermination is due in large part to the existence of an undertaking. In such
cases, the authorities concerned may require that an undertaking be maintained for
areasonable period consistent with the provisions of this Agreement. In the event
that an affirmative determination of subsidization and injury is made, the
undertaking shall continue consistent with its terms and the provisions of this
Agreement.

18,5 Price undertakings may be suggested by the authorities of the importing
Member, but no exporter shall be forced to enter into such undertakings. The fact
that governments or exporters do not offer such undertakings, or do not accept an
invitation to do so, shal in no way pregudice the consideration of the case.
However, the authorities are free to determine that a threat of injury is more likely
to be realized if the subsidized imports continue.

18.6 Authorities of an importing Member may require any government or
exporter from whom an undertaking has been accepted to provide periodicaly
information relevant to the fulfilment of such an undertaking, and to permit
verification of pertinent data In case of violation of an undertaking, the
authorities of the importing Member may take, under this Agreement in conformity
with its provisions, expeditious actions which may constitute immediate application
of provisional measures using the best information available. In such cases,
definitive duties may be levied in accordance with this Agreement on products
entered for consumption not more than 90 days before the application of such
provisional measures, except that any such retroactive assessment shall not apply
to imports entered before the violation of the undertaking.

Article19
Imposition and Collection of Countervailing Duties

19.1 If, after reasonable efforts have been made to complete consultations, a
Member makes a fina determination of the existence and amount of the subsidy
and that, through the effects of the subsidy, the subsidized imports are causing
injury, it may impose a countervailing duty in accordance with the provisions of
this Article unless the subsidy or subsidies are withdrawn.

19.2 The decision whether or not to impose a countervailing duty in cases where
all requirements for the imposition have been fulfilled, and the decision whether the
amount of the countervailing duty to be imposed shall be the full amount of the
subsidy or less, are decisions to be made by the authorities of the importing
Member. It isdesirable that the imposition should be permissive in the territory of
all Members, that the duty should be less than the total amount of the subsidy if
such lesser duty would be adequate to remove the injury to the domestic industry,



and that procedures should be established which would allow the authorities
concerned to take due account of representations made by domestic interested
parties” whose interests might be adversely affected by the imposition of a
countervailing duty.

19.3 When a countervailing duty is imposed in respect of any product, such
countervailing duty shall be levied, in the appropriate amounts in each case, on a
non-discriminatory basis on imports of such product from all sources found to be
subsidized and causing injury, except as to imports from those sources which have
renounced any subsidies in question or from which undertakings under the terms of
this Agreement have been accepted. Any exporter whose exports are subject to a
definitive countervailing duty but who was not actually investigated for reasons
other than a refusal to cooperate, shall be entitled to an expedited review in order
that the investigating authorities promptly establish an individua countervailing
duty rate for that exporter.

19.4  No countervailing duty shall be levied® on any imported product in excess
of the amount of the subsidy found to exist, calculated in terms of subsidization per
unit of the subsidized and exported product.

Article 20
Retroactivity

20.1 Provisional measures and countervailing duties shal only be applied to
products which enter for consumption after the time when the decision under
paragraph 1 of Article 17 and paragraph 1 of Article 19, respectively, enters into
force, subject to the exceptions set out in this Article.

20.2 Where a final determination of injury (but not of a threat thereof or of a
material retardation of the establishment of an industry) is made or, in the case of a
final determination of a threat of injury, where the effect of the subsidized imports
would, in the absence of the provisional measures, have led to a determination of
injury, countervailing duties may be levied retroactively for the period for which
provisional measures, if any, have been applied.

20.3 If the definitive countervailing duty is higher than the amount guaranteed
by the cash deposit or bond, the difference shall not be collected. If the definitive
duty is less than the amount guaranteed by the cash deposit or bond, the excess
amount shall be reimbursed or the bond released in an expeditious manner.

20.4  Except as provided in paragraph 2, where a determination of threat of injury
or material retardation is made (but no injury has yet occurred) a definitive
countervailing duty may be imposed only from the date of the determination of
threat of injury or materia retardation, and any cash deposit made during the period
of the application of provisiona measures shall be refunded and any bonds rel eased
in an expeditious manner.

20.5 Where afina determination is negative, any cash deposit made during the

°! For the purpose of this paragraph, the term "domestic interested parties' shall include consumers and industrial
users of the imported product subject to investigation.
%2 Asused in this Agreement "levy" shall mean the definitive or final legal assessment or collection of aduty or tax.



period of the application of provisional measures shall be refunded and any bonds
released in an expeditious manner.

20.6 In critical circumstances where for the subsidized product in question the
authorities find that injury which is difficult to repair is caused by massive imports
in arelatively short period of a product benefiting from subsidies paid or bestowed
inconsistently with the provisions of GATT 1994 and of this Agreement and where
it is deemed necessary, in order to preclude the recurrence of such injury, to assess
countervailing duties retroactively on those imports, the definitive countervailing
duties may be assessed on imports which were entered for consumption not more
than 90 days prior to the date of application of provisional measures.

Article21
Duration and Review of Countervailing Duties and Undertakings

21.1 A countervailing duty shall remain in force only as long as and to the extent
necessary to counteract subsidization which is causing injury.

21.2 The authorities shall review the need for the continued imposition of the
duty, where warranted, on their own initiative or, provided that a reasonable period
of time has elapsed since the imposition of the definitive countervailing duty, upon
request by any interested party which submits positive information substantiating
the need for a review. Interested parties shall have the right to request the
authorities to examine whether the continued imposition of the duty is necessary to
offset subsidization, whether the injury would be likely to continue or recur if the
duty were removed or varied, or both. If, as a result of the review under this
paragraph, the authorities determine that the countervailing duty is no longer
warranted, it shall be terminated immediately.

21.3 Notwithstanding the provisions of paragraphs 1 and 2, any definitive
countervailing duty shall be terminated on a date not later than five years from its
imposition (or from the date of the most recent review under paragraph 2 if that
review has covered both subsidization and injury, or under this paragraph), unless
the authorities determine, in a review initiated before that date on their own
initiative or upon a duly substantiated request made by or on behalf of the domestic
industry within a reasonable period of time prior to that date, that the expiry of the
duty would be likely to lead to continuation or recurrence of subsidization and
injury.®® The duty may remain in force pending the outcome of such areview.

21.4 The provisions of Article 12 regarding evidence and procedure shall apply
to any review carried out under this Article. Any such review shall be carried out
expeditiously and shall normally be concluded within 12 months of the date of
initiation of the review.

21.5 The provisions of this Article shall apply mutatis mutandis to undertakings
accepted under Article 18.

Article21

% When the amount of the countervailing duty is assessed on a retrospective basis, a finding in the most recent
assessment proceeding that no duty is to be levied shall not by itself require the authorities to terminate the definitive
duty.



Duration and Review of Countervailing Duties and Undertakings

21.1 A countervailing duty shall remain in force only as long as and to the extent
necessary to counteract subsidization which is causing injury.

21.2 The authorities shall review the need for the continued imposition of the
duty, where warranted, on their own initiative or, provided that a reasonable period
of time has elapsed since the imposition of the definitive countervailing duty, upon
request by any interested party which submits positive information substantiating
the need for a review. Interested parties shall have the right to request the
authorities to examine whether the continued imposition of the duty is necessary to
offset subsidization, whether the injury would be likely to continue or recur if the
duty were removed or varied, or both. If, as a result of the review under this
paragraph, the authorities determine that the countervailing duty is no longer
warranted, it shall be terminated immediately.

21.3 Notwithstanding the provisions of paragraphs 1 and 2, any definitive
countervailing duty shall be terminated on a date not later than five years from its
imposition (or from the date of the most recent review under paragraph 2 if that
review has covered both subsidization and injury, or under this paragraph), unless
the authorities determine, in a review initiated before that date on their own
initiative or upon a duly substantiated request made by or on behalf of the domestic
industry within a reasonable period of time prior to that date, that the expiry of the
duty would be likely to lead to continuation or recurrence of subsidization and
injury.®* The duty may remain in force pending the outcome of such areview.

21.4 The provisions of Article 12 regarding evidence and procedure shall apply
to any review carried out under this Article. Any such review shall be carried out
expeditiously and shall normally be concluded within 12 months of the date of
initiation of the review.

21.5 The provisions of this Article shall apply mutatis mutandis to undertakings
accepted under Article 18.

Article 23
Judicial Review

Each Member whose nationa legislation contains provisions on countervailing
duty measures shall maintain judicia, arbitral or administrative tribunals or
procedures for the purpose, inter alia, of the prompt review of administrative
actions relating to final determinations and reviews of determinations within the
meaning of Article 21. Such tribunals or procedures shall be independent of the
authorities responsible for the determination or review in question, and shall
provide al interested parties who participated in the administrative proceeding and
are directly and individually affected by the administrative actions with access to
review.

% When the amount of the countervailing duty is assessed on a retrospective basis, a finding in the most recent
assessment proceeding that no duty is to be levied shall not by itself require the authorities to terminate the definitive
duty.



PART VII: NOTIFICATION AND SURVEILLANCE
Article 25
Notifications

25.1 Members agree that, without prejudice to the provisions of paragraph 1 of
Article XVI of GATT 1994, their notifications of subsidies shall be submitted not
later than 30 June of each year and shall conform to the provisions of paragraphs 2
through 6.

25.2 Members shall notify any subsidy as defined in paragraph 1 of Article 1,
which is specific within the meaning of Article 2, granted or maintained within
thelr territories.

25.3 The content of notifications should be sufficiently specific to enable other
Members to evauate the trade effects and to understand the operation of notified
subsidy programmes. In this connection, and without prejudice to the contents and
form of the questionnaire on subsidies™, Members shall ensure that their
notifications contain the following information:

() form of a subsidy (i.e. grant, loan, tax concession, etc.);

(i)  subsidy per unit or, in cases where this is not possible, the total
amount or the annual amount budgeted for that subsidy (indicating,
if possible, the average subsidy per unit in the previous year);

(iii)  policy objective and/or purpose of a subsidy;

(iv)  duration of asubsidy and/or any other time-limits attached to it;

(v) statistical data permitting an assessment of the trade effects of a
subsidy.

254 Where specific points in paragraph 3 have not been addressed in a
notification, an explanation shall be provided in the notification itself.

25,5 If subsidies are granted to specific products or sectors, the notifications
should be organized by product or sector.

25.6 Members which consider that there are no measures in their territories
requiring notification under paragraph 1 of Article XVI of GATT 1994 and this
Agreement shall so inform the Secretariat in writing.

25.7 Members recognize that notification of a measure does not prejudge either
its legal status under GATT 1994 and this Agreement, the effects under this
Agreement, or the nature of the measure itself.

25.8 Any Member may, at any time, make a written request for information on
the nature and extent of any subsidy granted or maintained by another Member

% The Committee shall establish a Working Party to review the contents and form of the questionnaire as contained in
BISD 95/193-194.



(including any subsidy referred to in Part IV), or for an explanation of the reasons
for which a specific measure has been considered as not subject to the requirement
of notification.

25.9 Members so requested shall provide such information as quickly as possible
and in a comprehensive manner, and shall be ready, upon request, to provide
additional information to the requesting Member. In particular, they shall provide
sufficient details to enable the other Member to assess their compliance with the
terms of this Agreement. Any Member which considers that such information has
not been provided may bring the matter to the attention of the Committee.

25.10 Any Member which considers that any measure of another Member having
the effects of a subsidy has not been notified in accordance with the provisions of
paragraph 1 of Article XVI of GATT 1994 and this Article may bring the matter to
the attention of such other Member. If the alleged subsidy is not thereafter notified
promptly, such Member may itself bring the alleged subsidy in question to the
notice of the Committee.

25.11 Members shall report without delay to the Committee al preliminary or
final actions taken with respect to countervailing duties. Such reports shall be
available in the Secretariat for inspection by other Members. Members shall also
submit, on a semi-annual basis, reports on any countervailing duty actions taken
within the preceding six months. The semi-annual reports shall be submitted on an
agreed standard form.

25.12 Each Member shall notify the Committee (a) which of its authorities are
competent to initiate and conduct investigations referred to in Article 11 and (b) its
domestic procedures governing theinitiation and conduct of such investigations.
PART I1X: TRANSITIONAL ARRANGEMENTS
Article 28
Existing Programmes
28.1 Subsidy programmes which have been established within the territory of
any Member before the date on which such a Member signed the WTO Agreement

and which are inconsistent with the provisions of this Agreement shall be:

@ notified to the Committee not later than 90 days after the date of
entry into force of the WTO Agreement for such Member; and

(b) brought into conformity with the provisions of this Agreement
within three years of the date of entry into force of the WTO
Agreement for such Member and until then shall not be subject to
Part I1.

28.2 No Member shall extend the scope of any such programme, nor shall such a
programme be renewed upon its expiry.

Article29

Transformation into a Market Economy



29.1 Members in the process of transformation from a centrally-planned into a
market, free-enterprise economy may apply programmes and measures necessary
for such atransformation.

29.2  For such Members, subsidy programmes falling within the scope of Article
3, and notified according to paragraph 3, shall be phased out or brought into
conformity with Article 3 within a period of seven years from the date of entry into
force of the WTO Agreement. ... .

29.3 Subsidy programmes falling within the scope of Article 3 shall be notified
to the Committee by the earliest practicable date after the date of entry into force of
the WTO Agreement. Further notifications of such subsidies may be made up to
two years after the date of entry into force of the WTO Agreement.

29.4 In exceptiona circumstances Members referred to in paragraph 1 may be
given departures from their notified programmes and measures and their time-frame
by the Committee if such departures are deemed necessary for the process of
transformation.

Article 32
Other Final Provisions

32.1 No specific action against a subsidy of another Member can be taken except
in accordance with the provisions of GATT 1994, as interpreted by this
Agreement.®

32.3 Subject to paragraph 4, the provisions of this Agreement shall apply to
investigations, and reviews of existing measures, initiated pursuant to applications
which have been made on or after the date of entry into force for a Member of the
WTO Agreement.

32.4 For the purposes of paragraph 3 of Article 21, existing countervailing
measures shall be deemed to be imposed on a date not later than the date of entry
into force for a Member of the WTO Agreement, except in cases in which the
domestic legislation of a Member in force at that date already included a clause of
the type provided for in that paragraph.

325 Each Member shall take al necessary steps, of a general or particular
character, to ensure, not later than the date of entry into force of the WTO
Agreement for it, the conformity of its laws, regulations and administrative
procedures with the provisions of this Agreement as they may apply to the Member
in question.

32.6 Each Member shall inform the Committee of any changes in its laws and
regulations relevant to this Agreement and in the administration of such laws and
regulations.

32.8 The Annexesto this Agreement constitute an integral part thereof.®’

% This paragraph is not intended to preclude action under other relevant provisions of GATT 1994, where appropriate.
" Editor's note: this paragraph appliesto the ECT only insofar asit refersto Annexes |, I1, I, 1V, VI.



ANNEX |  Illustrative List of Export Subsidies
ANNEX Il Guidelines on Consumption of Inputsin the Production Process

ANNEX Il Guidelines in the Determination of Substitution Drawback Systems as
Export Subsidies

ANNEX IV Calculation of the Total Ad Vaorem Subsidization (Paragraph 1 (a) of
Article 6)

Annex VI Procedures for on-the-Spot Investigations Pursuant to Paragraph 6 of
Article 12
(ix) Agreement on Safeguards
[Members,

Having in mind the overall objective of the Members to improve and strengthen the
international trading system based on GATT 1994;

Recognizing the need to clarify and reinforce the disciplines of GATT 1994, and
specifically those of its Article XIX (Emergency Action on Imports of Particular
Products), to re-establish multilateral control over safeguards and eliminate
measures that escape such control;

Recognizing the importance of structural adjustment and the need to enhance
rather than limit competition in international markets, and

Recognizing further that, for these purposes, a comprehensive agreement,
applicable to all Members and based on the basic principles of GATT 1994, is
called for;
Hereby agree as follows:]

Articlel

General Provision
This Agreement establishes rules for the application of safeguard measures

which shall be understood to mean those measures provided for in Article XI1X of
GATT 1994.

Article2

Conditions

1. A Member® may apply a safeguard measure to a product only if that

% A customs union may apply a safeguard measure as a single unit or on behalf of a member State. When a customs
union applies a safeguard measure as a single unit, al the requirements for the determination of serious injury or



Member has determined, pursuant to the provisions set out below, that such product
is being imported into its territory in such increased quantities, absolute or relative
to domestic production, and under such conditions as to cause or threaten to cause
serious injury to the domestic industry that produces like or directly competitive
products.

2. Safeguard measures shall be applied to a product being imported
irrespective of its source.

Article3
Investigation

1. A Member may apply a safeguard measure only following an investigation
by the competent authorities of that Member pursuant to procedures previously
established and made public in consonance with Article X of GATT 1994. This
investigation shall include reasonable public notice to all interested parties and
public hearings or other appropriate means in which importers, exporters and other
interested parties could present evidence and their views, including the opportunity
to respond to the presentations of other parties and to submit their views, inter alia,
as to whether or not the application of a safeguard measure would be in the public
interest. The competent authorities shall publish areport setting forth their findings
and reasoned conclusions reached on all pertinent issues of fact and law.

2. Any information which is by nature confidential or which is provided on a
confidential basis shall, upon cause being shown, be treated as such by the
competent authorities. Such information shall not be disclosed without permission
of the party submitting it. Parties providing confidential information may be
requested to furnish non-confidential summaries thereof or, if such parties indicate
that such information cannot be summarized, the reasons why a summary cannot be
provided. However, if the competent authorities find that a request for
confidentiality is not warranted and if the party concerned is either unwilling to
make the information public or to authorize its disclosure in generalized or
summary form, the authorities may disregard such information unless it can be
demonstrated to their satisfaction from appropriate sources that the information is

correct.
Article4
Determination of Serious Injury or Threat Thereof
1. For the purposes of this Agreement:
@ "serious injury” shall be understood to mean a significant overal

impairment in the position of a domestic industry;

(b) "threat of serious injury" shall be understood to mean serious injury
that is clearly imminent, in accordance with the provisions of

threat thereof under this Agreement shall be based on the conditions existing in the customs union as a whole. When
a safeguard measure is applied on behalf of a member State, al the requirements for the determination of serious
injury or threat thereof shall be based on the conditions existing in that member State and the measure shall be limited
to that member State. Nothing in this Agreement prejudges the interpretation of the relationship between Article X1X
and paragraph 8 of Article XXIV of GATT 1994.



paragraph 2. A determination of the existence of a threat of serious
injury shal be based on facts and not merely on alegation,
conjecture or remote possibility; and

(c) in determining injury or threat thereof, a "domestic industry” shal
be understood to mean the producers as a whole of the like or
directly competitive products operating within the territory of a
Member, or those whose collective output of the like or directly
competitive products constitutes a major proportion of the total
domestic production of those products.

2. @ In the investigation to determine whether increased imports have
caused or are threatening to cause serious injury to a domestic
industry under the terms of this Agreement, the competent
authorities shall evauate al relevant factors of an objective and
quantifiable nature having a bearing on the situation of that industry,
in particular, the rate and amount of the increase in imports of the
product concerned in absolute and relative terms, the share of the
domestic market taken by increased imports, changes in the level of
sales, production, productivity, capacity utilization, profits and
losses, and employment.

(b)  The determination referred to in subparagraph (a) shall not be made
unless this investigation demonstrates, on the basis of objective
evidence, the existence of the causal link between increased imports
of the product concerned and serious injury or threat thereof. When
factors other than increased imports are causing injury to the
domestic industry at the same time, such injury shall not be
attributed to increased imports.

(c)  The competent authorities shall publish promptly, in accordance with
the provisions of Article3, a detailed analysis of the case under
investigation as well as a demonstration of the relevance of the
factors examined.

Article5
Application of Safeguard Measures

1. A Member shall apply safeguard measures only to the extent necessary to
prevent or remedy serious injury and to facilitate adjustment. If a quantitative
restriction is used, such a measure shall not reduce the quantity of imports below
the level of a recent period which shall be the average of imports in the last three
representative years for which statistics are available, unless clear justification is
given that a different level is necessary to prevent or remedy serious injury.
Members should choose measures most suitable for the achievement of these
objectives.

2. @ In cases in which aquota is allocated among supplying countries, the
Member applying the restrictions may seek agreement with respect
to the allocation of shares in the quota with all other Members
having a substantial interest in supplying the product concerned. In
cases in which this method is not reasonably practicable, the



Member concerned shall alot to Members having a substantia
interest in supplying the product shares based upon the proportions,
supplied by such Members during a previous representative period,
of the total quantity or value of imports of the product, due account
being taken of any specia factors which may have affected or may
be affecting the trade in the product.

(b) A Member may depart from the provisions in subparagraph (@)
provided that consultations under paragraph 3 of Article12 are
conducted under the auspices of the Committee on Safeguards
provided for in paragraphl of Articlel3 and that clear
demonstration is provided to the Committee that (i) imports from
certain Members have increased in disproportionate percentage in
relation to the total increase of imports of the product concerned in
the representative period, (ii) the reasons for the departure from the
provisions in subparagraph (a) are justified, and (iii) the conditions
of such departure are equitable to al suppliers of the product
concerned. The duration of any such measure shall not be extended
beyond the initial period under paragraph 1l of Article7. The
departure referred to above shall not be permitted in the case of
threat of seriousinjury.

Article6
Provisional Safeguard Measures

In critical circumstances where delay would cause damage which it would be
difficult to repair, a Member may take a provisional safeguard measure pursuant to
apreliminary determination that there is clear evidence that increased imports have
caused or are threatening to cause serious injury. The duration of the provisional
measure shall not exceed 200 days, during which period the pertinent requirements
of Articles 2 through 7 and 12 shall be met. Such measures should take the form of
tariff increases to be promptly refunded if the subsequent investigation referred to
in paragraph 2 of Article 4 does not determine that increased imports have caused
or threatened to cause serious injury to a domestic industry. The duration of any
such provisional measure shall be counted as a part of the initial period and any
extension referred to in paragraphs 1, 2 and 3 of Article 7.

Article7
Duration and Review of Safeguard Measures

1 A Member shall apply safeguard measures only for such period of time as
may be necessary to prevent or remedy serious injury and to facilitate adjustment.
The period shall not exceed four years, unlessit is extended under paragraph 2.

2. The period mentioned in paragraph 1 may be extended provided that the
competent authorities of the importing Member have determined, in conformity
with the procedures set out in Articles 2, 3, 4 and 5, that the safeguard measure
continues to be necessary to prevent or remedy serious injury and that there is
evidence that the industry is adjusting, and provided that the pertinent provisions of
Articles 8 and 12 are observed.



3. The total period of application of a safeguard measure including the period
of application of any provisional measure, the period of initial application and any
extension thereof, shall not exceed eight years.

4. In order to facilitate adjustment in a situation where the expected duration
of a safeguard measure as notified under the provisions of paragraph 1 of Article 12
IS over one year, the Member applying the measure shall progressively liberalize it
at regular intervals during the period of application. If the duration of the measure
exceeds three years, the Member applying such a measure shall review the situation
not later than the mid-term of the measure and, if appropriate, withdraw it or
increase the pace of liberalization. A measure extended under paragraph 2 shall not
be more restrictive than it was at the end of the initial period, and should continue
to be liberalized.

5. No safeguard measure shall be applied again to the import of a product
which has been subject to such a measure, taken after the date of entry into force of
the WTO Agreement, for a period of time equal to that during which such measure
had been previously applied, provided that the period of non-application is at least
two years.

6. Notwithstanding the provisions of paragraph 5, a safeguard measure with a
duration of 180 days or less may be applied again to the import of a product if:

@ a least one year has elapsed since the date of introduction of a
safeguard measure on the import of that product; and

(b) such a safeguard measure has not been applied on the same product
more than twice in the five-year period immediately preceding the
date of introduction of the measure.

Article8
Level of Concessions and Other Obligations

1 A Member proposing to apply a safeguard measure or seeking an extension
of a safeguard measure shall endeavour to maintain a substantially equivalent level
of concessions and other obligations to that existing under GATT 1994 between it
and the exporting Members which would be affected by such a measure, in
accordance with the provisions of paragraph 3 of Articlel12. To achieve this
objective, the Members concerned may agree on any adequate means of trade
compensation for the adverse effects of the measure on their trade.

2. If no agreement is reached within 30 days in the consultations under
paragraph 3 of Article 12, then the affected exporting Members shall be free, not
later than 90 days after the measure is applied, to suspend, upon the expiration of
30 days from the day on which written notice of such suspension is received by the
Council for Trade in Goods, the application of substantially equivalent concessions
or other obligations under GATT 1994, to the trade of the Member applying the
safeguard measure, the suspension of which the Council for Trade in Goods does
not disapprove.

3. The right of suspension referred to in paragraph 2 shall not be exercised for
the first three years that a safeguard measure is in effect, provided that the



safeguard measure has been taken as a result of an absolute increase in imports and
that such a measure conformsto the provisions of this Agreement.

Article 10
Pre-existing Article XIX Measures

Members shall terminate all safeguard measures taken pursuant to Article XIX of
GATT 1947 that were in existence on the date of entry into force of the
WTO Agreement not later than eight years after the date on which they were first
applied or five years after the date of entry into force of the WTO Agreement,
whichever comes later.

Article11
Prohibition and Elimination of Certain Measures

1. (@ A Member shall not take or seek any emergency action on imports of
particular products as set forth in Article XIX of GATT 1994 unless
such action conforms with the provisions of that Article applied in
accordance with this Agreement.

(b)  Furthermore, a Member shall not seek, take or maintain any
voluntary export restraints, orderly marketing arrangements or any
other similar measures on the export or the import side.*,'® These
include actions taken by a single Member as well as actions under
agreements, arrangements and understandings entered into by two or
more Members. Any such measure in effect on the date of entry into
force of the WTO Agreement shall be brought into conformity with
this Agreement or phased out in accordance with paragraph 2.

(c)  This Agreement does not apply to measures sought, taken or
maintained by a Member pursuant to provisions of GATT 1994 other
than Article XIX, and Multilateral Trade Agreements in Annex 1A
other than this Agreement, or pursuant to protocols and agreements
or arrangements concluded within the framework of GATT 1994.

2. The phasing out of measures referred to in paragraph 1(b) shall be carried
out according to timetables to be presented to the Committee on Safeguards by the
Members concerned not later than 180 days after the date of entry into force of the
WTO Agreement. These timetables shall provide for all measures referred to in
paragraph 1 to be phased out or brought into conformity with this Agreement
within a period not exceeding four years after the date of entry into force of the
WTO Agreement, subject to not more than one specific measure per importing
Member'®, the duration of which shall not extend beyond 31 December 1999. Any
such exception must be mutually agreed between the Members directly concerned

% Animport quota applied as a safeguard measure in conformity with the relevant provisions of GATT 1994 and this
Agreement may, by mutual agreement, be administered by the exporting Member.

100 Examples of similar measures include export moderation, export-price or import-price monitoring systems, export
or import surveillance, compulsory import cartels and discretionary export or import licensing schemes, any of which
afford protection.

191 The only such exception to which the European Communities is entitled is indicated in the Annex to this
Agreement.



and notified to the Committee on Safeguards for its review and acceptance within
90 days of the entry into force of the WTO Agreement. The Annex to this
Agreement indicates a measure which has been agreed as faling under this
exception.

3. Members shall not encourage or support the adoption or maintenance by
public and private enterprises of non-governmental measures equivalent to those
referred to in paragraph 1.

Article 12
Notification and Consultation
1. A Member shall immediately notify the Committee on Safeguards upon:

@ initiating an investigatory process relating to serious injury or threat
thereof and the reasonsfor it;

(b) making a finding of serious injury or threat thereof caused by
increased imports; and

(© taking a decision to apply or extend a safeguard measure.

2. In making the notifications referred to in paragraphs 1(b) and 1(c), the
Member proposing to apply or extend a safeguard measure shall provide the
Committee on Safeguards with al pertinent information, which shall include
evidence of serious injury or threat thereof caused by increased imports, precise
description of the product involved and the proposed measure, proposed date of
introduction, expected duration and timetable for progressive liberalization. In the
case of an extension of a measure, evidence that the industry concerned is
adjusting shall also be provided. The Council for Trade in Goods or the Committee
on Safeguards may request such additional information as they may consider
necessary from the Member proposing to apply or extend the measure.

3. A Member proposing to apply or extend a safeguard measure shall provide
adequate opportunity for prior consultations with those Members having a
substantial interest as exporters of the product concerned, with aview to, inter alia,
reviewing the information provided under paragraph 2, exchanging views on the
measure and reaching an understanding on ways to achieve the objective set out in
paragraph 1 of Article 8.

4. A Member shall make a notification to the Committee on Safeguards before
taking a provisiona safeguard measure referred to in Article 6. Consultations shall
be initiated immediately after the measure is taken.

5. The results of the consultations referred to in this Article, as well as the
results of mid-term reviews referred to in paragraph 4 of Article7, any form of
compensation referred to in paragraph 1 of Article 8, and proposed suspensions of
concessions and other obligations referred to in paragraph 2 of Article 8, shall be
notified immediately to the Council for Trade in Goods by the Members concerned.

6. Members shall notify promptly the Committee on Safeguards of their laws,
regulations and administrative procedures relating to safeguard measures as well as



any modifications made to them.

7. Members maintaining measures described in Article 10 and paragraph 1 of
Article 11 which exist on the date of entry into force of the WTO Agreement shall
notify such measures to the Committee on Safeguards not later than 60 days after
the date of entry into force of the WTO Agreement.

8. Any Member may notify the Committee on Safeguards of all laws,
regulations, administrative procedures and any measures or actions dealt with in
this Agreement that have not been notified by other Members that are required by
this Agreement to make such notifications.

9. Any Member may notify the Committee on Safeguards of any
non-governmental measures referred to in paragraph 3 of Article 11.

11. The provisions on notification in this Agreement shall not require any
Member to disclose confidential information the disclosure of which would impede
law enforcement or otherwise be contrary to the public interest or would prejudice
the legitimate commercial interests of particular enterprises, public or private.

2 [Decision of 28 November 1979 (L/4903) on Differential and more Favourable
Treatment, Reciprocity and Fuller Participation of Developing Countries

1. Notwithstanding the provisions of Article | of the General Agreement,
contracting parties may accord differential and more favourable treatment to
developing countries'®, without according such treatment to other contracting
parties.

2. The provisions of paragraph 1 apply to the following: 1

(a) Preferential tariff treatment accorded by developed contracting parties to
products originating in developing countries in accordance with the Generalized
System of Preferences,'®

(b) Differential and more favourable treatment with respect to the provisions of the
General Agreement concerning non-tariff measures governed by the provisions of
instruments multilaterally negotiated under the auspices of the GATT;

(c) Regional or global arrangements entered into amongst less-developed
contracting parties for the mutual reduction or elimination of tariffs and, in
accordance with criteria or conditions which may be prescribed by the
CONTRACTING PARTIES, for the mutual reduction or elimination of non-tariff
measures, on products imported from one another;

192 The words " devel oping countries" as used in this text are to be understood to refer also to developing territories.

103 1t would remain open for the CONTRACTING PARTIES to consider on an ad hoc basis under the GATT
provisions for joint action any proposals for differential and more favourable treatment not falling within the scope of
this paragraph.

14 A's described in the Decision of the CONTRACTING PARTIES of 25 June 1971, relating to the establishment of
"generalized, non-reciprocal and non discriminatory preferences beneficial to the developing countries’ (BISD
185/24).



(d) Special treatment on the least devel oped among the developing countriesin the
context of any general or specific measuresin favour of devel oping countries.

3. Any differential and more favourable treatment provided under this clause:

(a) shall be designed to facilitate and promote the trade of developing countries
and not to raise barriers to or create undue difficulties for the trade of any other
contracting parties;

(b) shall not constitute an impediment to the reduction or elimination of tariffs and
other restrictions to trade on a most- favoured-nation basis;

(c) shall in the case of such treatment accorded by devel oped contracting parties to
developing countries be designed and, if necessary, modified, to respond positively
to the devel opment, financial and trade needs of developing countries.

4. Any contracting party taking action to introduce an arrangement pursuant to
paragraphs 1, 2 and 3 above or subsequently taking action to introduce
modification or withdrawal of the differential and more favourable treatment so
provided shall:'%®

(@) notify the CONTRACTING PARTIES and furnish them with all the information
they may deem appropriate relating to such action;

(b) afford adequate opportunity for prompt consultations at the request of any
interested contracting party with respect to any difficulty or matter that may arise.
The CONTRACTING PARTIES shall, if requested to do so by such contracting
party, consult with all contracting parties concerned with respect to the matter with
a view to reaching solutions satisfactory to all such contracting parties.]

(3) All agreements, arrangements, decisions, understandings or other joint action pursuant
to the provisionslisted as applicablein paragraphs (1) or (2).

195 Nothing in these provisions shall affect the rights of contracting parties under the General Agreement.
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