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NOTE. FROM THE SECRETARIAT

Subject: Draft Energy Charter Treaty - sixth version

The annexed draft Treaty with the Ministerial Declaration and all
Annexes (eXéépt for Annex T) records the position reached after the -
dis;ussiohs at the Plenary meeting on 14417 Deéember 1993; Annex A
is no longer épplicable}

It has not been feasible to footnote in each' Ariicle'-the

‘consequences of the N proposal circulated in hpom Document 18 of 17

December 1993. N has been invited to submit this proposal in a form

suitable for circulatioh as a CONF document.

For 'ease of reference, a list of the commitments undertaken by
delegations on particular Articles of the Charter Tfeaty-is being
circulated together with the new draft Treaty. '



DRAFT
ENERGY CHARTER TREATY

 PREAMBLE

The Contractlng'Parties'to~this Agreement,. -

'Having regard to the' Charter of Paris for a New Eurobe signed on
21 November 1990, '

Having regard to the European Energy Charter signed at The Ha§ue on 17
December 1991, - | |

'Aware_that all'sighatories to the Europeén'Energy Charter undertOOK'to
agree an EnerngCharter'Treaty to place fhe commitments contained in

that Charter on a secure and binding international legal basis;

Desiring to establish the structural ffamework required to imp lement

_ the principles enunciated in the European Energy Charter;

Whereaé Contracting Parties attach- the utmost impgrtahce to  the

'gjjective implementation of full National Treatment and this general

commitment will be applied with regard to the making of investments

according to the provisions of a supplementary Agreement to be '

negotiated in good faith within three years:

‘Havihg regard to the objecfive  of progressive |iberalisation of .

_international‘trade and .to the principle of avoidance of discr}mination
in international trade as enunciated in fhe General »Agreément ~on.
Tariffs and Trade and its related instruments and as otherwise provfded
for .in.this Agreement; - ‘ '

Determined to remove brogressfvely technical, administrative and cher
barriers to tréde in. Energy Materials and'uProducts .and related.

equipment, technologies and sérvices;
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Looking to the eventual membership of the General Agreement on Tariffs
and Trade of those Contractlng Parties which Aare not currently_
Contracting Parties to the General Agreement on Tarlffs and Trade and'
concerned to provide interim. trade arrangements which wnli asslst those
,dCOntracting Parties and not impede their preparation of themselves for -

- such membership;

‘Having regard to ‘the rights and obligations .of certain. Contracting: »
Parties‘Who are also parties to'the General Agreement on Tarlffs and
Trade and its related Agreements, as renegotiated from time to time;

Having regard .to national competition rules - concerning ‘mergers,
monopolies, anti-competitlve practices and abuse of dominant. posution
where these are already establlshed

Having'regard to the combetition‘rules applieabie to member states of
_the"Eurobean COmmunity under the Treaty establishing the European
Economic Community, the Treaty‘eStabiishing the European'CoaI and Steel
»COmmunity and the . Treaty estabilshlng theA European Atomic Energy

Community,

Having regard"to the competition rules applicable to contracting

parties to the European Economic Area;

Having‘regard to the work in:the‘organiSation for Economic Co-operation-
and Development and. the United Nations Conference on Trade’ and
Develooment to increase co-operation between, sovereign states on

competition matters;
'Having' regard to the Treaty on the 'Non—Proiiferation "of Nuclear
Weapons, the Nuclear Suppliers Guldelines and the obligations of

international nuclear safeguards;

ﬁgvlnq_ redard-.to' the necessity of fa most efficient exploration,'

" production, conversion; storage. transport, distribution and _use of
energy; '
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Having regard fo the increasing 'urgency'.of measures io bfbteét ‘the :
‘environment, including the decofmissioning of energy installations and
Wastg disposai, and to the need for internationally. agreed objectives
and criteria for this purpose;: - o ' '

[Recalling theAUnited Nafidns FrameWork cbnvention on CIihate“Change, 

- the -ECE conQentién;oh Long-Range Transboundary AerPbllut10n~anduﬁts-w
protocols{ and other ’internatidnalz enVirdnmental*-agreements*uwith'
energy-related aspects, and recogniiihg“ the ~increasing urgency --of
"_measures to protect thetenvirdnment,.1nc|uding internationally agreed
measures;](1) 5 ’ | ' co '

HAVE AGREED AS FOLLOWS:

Specific comments

P.1: General scrutiny reserve.



CHAIRMAN‘S NOTE

For Articles on which full agreément has been reached, or wheré there -
are bn[y one-or.two;remaining rgservations which have already_beén:
f-exhaustiVAIy discussed; fhe‘_CharferfuTreaty -teit wconfainé» the note .
“NegotiatlonsAjjn' the Plenary. finished": This . does ‘not . mean that
delegatiohs are prevented from reopening’.discdssion -of a particular

Article in the final stages of negotjatioh. it should be reCognlsed

however that fhefé are only two'iégitimate reasons for.requeétlng such
‘a rediscussion: ' »

a) beéause. the wording agreed for another Article of the Char ter
Treaty requires, on grounds of logic or law, a consequential
change in the text of an Article which had already been agreed; or

b) - because a delegation feéls,,at the end of the negotJatjbns of the-
whoje <Charter Treaty, . that the overall balanée: needs to be
adJusted-by'making a change in the text of an Article which had

- previously been agreed. . o ' '

In the other case described above, where there are only one or two
remaining reserves or proposed amendments which have already been
qiécussed; the relevant footnhotes have been moved to the end of the
Charter Tréaty on pages 93 to 96. Again the Plenary should only revert
to these Articles for the'reasons'described above. Delegations with:
~ footnotes 'should of course notify the Secretariat if they have
decided on their withdrawal. ‘ ' o
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PART |
DEFINITIONS AND GENERAL PROVISIONS
ARTICLE 1

'DEFINITIONS

:the purposes of" thlsv7Agreement uhless the context. otherwise - -

requires :

(1) *“Charter" means the Eurepean‘Energy‘Charter signed at The Hague on

: 17 ‘December 1991; o ' '

(@) “Contracting Party"'meams a state or Regional Economic Integration

‘ Organisation which has. consented to be bound by the Agreement and
for which the Agreement is in force;

(3) [“Regional Economic ' lhtegrétion Organisationf means an:
orgenisatiOn.constituted by states to which they have transferred
COmpetence’over certain matters a number_of.which_are boverned,byj
this Agreement, including the authority to take decisions binding
on them in respect of those'matters.](?)

(4) ' "Energy Materials and: Products"; based on the Harmonised System
(HS) of the Customs Cooperation Council and .the Combined
Nomenclature (CN) of the>European Communities, means the items of
HS or CN included' in Annex EM.

(5)' "Economic Activity in the Energy Sector" means an economic

activity in the busnness of the exploratlon extraction refining,

'~.production, storage, transport,.transm|SSIon, distribution, trade,

marketing, or sales of Energy Materials and Products except those
included in Annex NI. ' '
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©(6) . "Investment" means evefy kind ‘of ‘asset, [owned or controlled

directly or indirectly by an Investor](2) [and includes](3):

: 4(a)' tangible ‘vandv intangible,-' and movéble and .immovéble;
 property, and any property rights such as leases, mortgages, - -
‘liens, and . pledges; ‘ '

(b). a company or business .enterprise, of 'shéres; 'stock,z or.

. other f¢rmé;6f equity participation . in a company or business

‘enferprise. and-bonds,, and debt of, -a company .or business
enterprise; : L

~ (c) claims to money and claims to pérformahce pursuant to
¢ontract ‘having an economic  value [and associated with an

Investment]; (4)

(d) Intellectual Property;
‘(e) [any Eight1(5) conferred by law, contract or by virtue  of

Iany Iidences,énd pérmits granted pursuant to law.
(6)

A'éhange'ln'thé form in which asSets.ére invested dbes not affect
their character as investments and the‘term‘“lnvestment" includes
all ‘investments, whether. existing at or made after the later of
A'thq dates of entry into férce of this Agreement- for the
 Contracting Party -of the. Investor  making the investment and
Confracting'Party'in wh[ch thé investment:is made (hereinafter
‘referred to as the "effective date").proVidngthat this Agreement
shall only apply to mafters affecting-suchvinvestments after the
effective date. | A

' For the ‘purposes of this Agreement, "Investment" refers to any
investment associated with an "Economic Activity in the Energy
‘Sector."- A L
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(8)

(9)

(10)

- ["Investor" means:

(a) with respect to a Contracting Party

(i) a natural'person having the citiZenéhip or natfonality
of or who is .permanently .residing in that-Contracting .
Party in accordance with its applicable laws;

(li) a company ‘or other organlsatuon organlsed in- accordance -
with the laws . appllcable in: that Contracting Party

(b) with respect to a “third state*, a natural person, company or

othér organisatian ‘which fulfills, mutatis mutandis, the
conditions specified in sub-paragraph (a) for a Contracting
Party.1(7) -

[ "Make Investments" méans establishing a new Investment, acquiring
all or part of an eXisting 'Investment [DL] or substantially
expanding or altering the type or the objectlve of an exlstlng_
Investment ; ](8)

\

‘“Returns" means the. amounts der ived from or associated with an

Investment, irrespective of the form in which paid, - including
profits, dividends, -interest, capital gains, royalty payments,
management, technical assistance or other fees, and payments in
Kind. ' :

fArea"lméans with respect to a Contracting Party:

(a) the territory undef its sdvereignty; it being understood that
territory includes land, internal waters and the territorial -

sea, and

(biv"SubJect to and in*accordance with the'international law of -
the sea; the sea, sea-bed and its subsoil with régardito
which that Contracting Party exercnses sovereign rlghts [and]

: Jurlsdlct|on



_WIthfrespeqt to a RegionéJ Economic Integration Organisation which

BQRD)

is or becomes a.Cohtracting'Partysto this'Agreement, Area-means
the areas of thé'member states»pf such an Organisation; under the

provisions laid - down in the agreement establishing that

Organisétion.

[“GATT'and'Re]ated>instrumenis" means:.

- (a) the General Agreement on TariffSwandrTréde,vdone at Geneva

October 30, 1947; and

“(b) agréements, arrangemehts;vdeélsions, understandings,or othgr

(12)

_‘(13)'

(14)

.

‘ joint action within therframework.pf_the General Agreemeht on
- Tariffs and Trade.](9) o -

"Intellectual Property" includes ‘cdpyright ‘and related rights,
trademarks, geographical indicatiéns, industrial designs,
patents, layout designs of ‘integrated circuits and the protection
of undisclosed information.(10) R

"Protocol” means an agreement authorised and _édopted by the
Charter Conference and entered into by any of .the. Contracting
Parties in order tb'cdmplement, supplemenf, extend or amplify the

.proVIsions of this Agreement to-specific_sectors or categories of

activify compr ised within the scope of this Agreement, including
areas of cooperation referred to in Title Il of the Charter.

"Frqely Co‘nver'tible Currency" means a currency which is. widely
traded in internaiional foreign exchange marketé and widely used

in international transactions.

Chairman’'s note

Negotiations in the Plenary finished, except for the. question 6f

"Control" and "Intellectual Property".

—




SpeéificAcdmments“

i,2.: Sub~Group. Chairman advisqd a transitional measure until RUF'has-~
completed -required Tegislation -related»>fo -the -definition - of
control. (RUF‘s acceptance of - Articleé 30(7) .depends on - a

» éatisfactory so]ufion of this question). o

. J understands that the-Sub—Group=could:hot'establfshra-genera}”'

-definition of “cohtrolled“,'and therefore, lnterpretatioh of the

, méaning of "éontrolled“,will be left to the discretion of each;'

‘Contracting Party in which the ‘Investment is made and each
’Contracting‘ party will " bg able 'to decide the mean{ng' 6f
"cdntrolled" fn accordance with iisknatiénal Iegislatiqn. In tﬁfs'
regard, J thinks that there should be an explicit recqrd Jn'the
.anisteria] Declaration to that effect in order to avoid any

misunderstahding or confusion in the future.

: T o | | o
1.8 : EC. scrutiny reserve. USA and CH reserve. CH suggested the
A following alternative formulation: "...acquiring all or part of

an existing Investment or moving into a different field of

 activity."
ARTICLE 2
PURPOSE OF THE AGREEMENT
This Agreement establishes a<lega|.fréméwbrk‘1n order to promote long- -
term cooperation in the energy field, based -on- mutual benefits and -~

éompleme'niarities, in accordance with t'he objectives ;md the _principles"
“of the Charter. ’ ‘ '

Chairman’s note

Negotiations in the Plenary finished.
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PART 11
COMMERCE
[ARTICLE 31(1)

ACCESS TO ENERGY RESOURCES AND MARKETS

(1) The»COntracting:Parties wrlllstrongly promote access to local,

. export and international markets for the ggglsltlon gnd dlsposalc'

of Energy Materials and. Products: on. commercnal terms and undertake~~

to remove progressuvely barrners to trade. [QL],'

(2) They wijl. aCcordtnqu, seek to ensure that'price'formatton.shail =

be based on market principles.

- Specific _comments

3.1 : N wants this Article deleted and replaced with two separate

Articles reading:

(1)

ACCESS TO ENERGY RESOURCES

The Contractlng Partles undertake to facilltate access to and

-development of energy resources by lnvestors by formulatlng

~ transparent rules - regarding tne acquisition, exploratron and

 development of energy resources.

(2)

The contracting'Parties'shall maintain or adopt procedures,..
which shall not dlscrlmlnate lnvestors from other Contractlng
Partles on grounds of ‘nationality or country of ,orlgln,‘f

governing acceptance and treatment. prior to allocation of

. applications for authorisations Iicencesg concessions and

: contracts to prospect and explore for or to eip]oit or’

extract energy resources.
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(3) In .aIIocating,:authorisations Iicences,~fconcessions‘_and
contracts ipursuant to paragraph (2) a ContraCting Party
_shall.treat lnvestors from other Contracting Parties no less
'favourably than lnvestors from any other Contracting Party or
any state that is not a~Contractlng'Party,-whiChever is most

favourable.
" ACCESS TO MARKETS

(1) The;'Contracting'.Parties will strongly vpromote,”access' to -
local,export and international_marketsAfor the disposal of
,Enéfgy. Materials and Products on commercial terms  and
undertake_to*removejprogressively:barriers to trade. Fnergy
"Materials and Proddcts originating frOm any Contracting Party
shall be given non- discrlmlnatory access to markets in other
 Contracting Partles in accordance W|th this Agreement and any>
_relevant Protocol Slmllarly, and_invpartlcular in accordance
“with Artlcle 13, Investors of one Contracting Party shall not

‘be excluded or restrlcted from enterlng and operatlng in theﬁ.

‘ market’ of another Contractlng Party

(2) The Contractlng Partles agree to work to aIIevnate market
o distortions. and barrlers‘ to competltlon in markets in the
energy'sector. In general price formation shall be based on

market prlnc1ples

[ARTICLE 41(1)
TRADE IN ENERGY MATERIALS AND PRODUCTS

.[Except-‘as- otherwise provided in this - Agreement itrade 'in‘ Energy
Materials-and‘Products between_Contracting Parties shall be governed by -
fthe‘proyisions of the GATT and Related Instruments, as they are applied
'dnder GATT rules between partlcular Contracting Parties -which are
parties to the GATT] (2) |
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Specific comments

4.1: EC reserve.

- 4.2: In the June Plenary several delegations-questioned the wording on: -

_the relation of the Charter Treaty to GATT and its Related
~Instruments. :No conclusion could be reached. - Chairman proposed
that the delegations involved would have Informal_conéultations,
‘with the aim of reaching:agreementf ~In this contextflt'should be
noted that the Legal Sub-Group was asked to draft a general
provision assuring that the Chérter'Treaty does not'derogate from

the GATT. The wording proposed by the Legal Sub-Group is: |

“Nofhing~in this.Agreement.shall'derogate from the provisibns of
the GATT énd'ReIated rnstfumentsl as they are applied from timé to-
time between particular Contracting Paftiés which are partieé_to
the GATT." ' ' ' ‘

ARTICLE §

DEVELOPMENTS IN INTERNAT IONAL TRADING ARRANGEMENTS

Contracting Parties undertake ihat in the event of the addption' of
agreements within the frémework_[QL] of the GATT or other significant

~and relevant developments-in the infernational.trading system, [DL]

“they will consider, within two —years of such _an gqoption or

deve lopment, -appropriate amendménfs-io this Agreement.

General comment -

Redraft of the Article following the insfructions of the chober
- Plenary (identical with the document CONF-74). '
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- (2)

- (3)

(4)

(5)

- 13 =
ARTICLE 7
COMPET ITION

The Contracting. Parties .agree to work to - alleviate  market

distortions and ‘barriers to.competition. in [Economic Activity in

 the Energy Sector.](1)

Each Confracting'Party1sha|1 ensure that within its'jurisdictidn{-

"It has and enforces such .laws as are necessary and appropriate to =

address - unilateral and concerted ‘anti-competitive conduct in

[Economic Activity in the Energy Sector.](1)

Contracting Parties with experiencé in applying competition rules

shall give full consideration to providing, upon request. and .

within ~available resources, technical assistance on the

‘develobment and implementation of competition rules to other

Contracting Parties.

Contracting' Parties may co-operate in the enforcement of their _

' competition rules by consulting and éxchanging information.

If a Contracting Party considers that any specified anti-

.. competitive conduct carfied; out . within ‘the Area of another

Contracting Party is adversely afchtihg an _important interest .

_relevant to the purposes identified in this- Article,the
Contracting Party may notify the other and may request that the

. other's ccmpetitjon authorities initiate appropriate enforcement'

action. The notifying Contracting Party shall ;include in _such .
notification suffidient information: to permit the ' other
Contracting Party to identify the anti-competitive conduct that is
the subject of the notification and shall inciude an offer of such
further informationvénd‘cqoperatioh as . that Contracting Party is
able;tb prbvide.The notified,Contractiﬁg Party.or;_as the case may
be, the relevant competition authorities may :consult With the
other and shall accord full consideration to the request of the
other COhtracting Party in deciding whether or not to initiate

enforcement action with respect. to the alleged anti-competitive
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conduct Identified in the notification. The notified Contracting

_Party shall inform the other of its decision or thevdecision of
the relevanf‘competition authorities and may inform the other, at
the sdie'Adiscretioh of the notified Contracting Party, of the
‘ grounds for the decision. " If ehforcément.acfion is initiated, the
B notified Contraéting’?arfy‘will advfse'fhe notifying COntractingl
Party of its dutcome'ahd,;fofthé extent possible, of significant -

interim developments.

(6) Nothing in this Artlc}evshall~requfre.the'provision of -information -
by a Contracting Party contrary to .its laws regarding disclosure
- of information, confidentiality or business secrecy.

(7) .The procedures set forthiin paragraph‘(S) or in Article 31(1)
shall be the exclusive means within this Agreement of resolving
~any . disputes fhat may arise over the implementation ' or .

interpretation of this Article.

Chairman’'s note:

."Negotiations in .the PIenafy.finished,

TARTICLE 81(1)(2)
TRANSIT

(1) Each Contrécting Pérty' shall ‘take the necessary measdres to
‘facilitate the Transit of Energy Materials and Products consistent
with the principlé of freedom of transit and without distinétion.
as ‘to> the origin, destination or oWnershib of such Energy
Materials . and Produétébor discrimination as‘to the pricing on the
‘basis of such<distinctiohsi;and thhoui imposing any unreasbnéble

delays, restrictions or charges.

(2) .Contracting Parties shall encourage relevant entities to cooperate

ing




- (3)

(4)

-(5)
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(a)t modernising Ehergy vTransport,_FaciIities' necessary'-td the

‘Transit'of Energy_MatériaIs and Products;

(b) thé'develobment and opefation of Energy Transport Facilities -

- serving the Area -of more than one Contracting Party;

(c) measures to mitigate the effects of interruptions in' the :

‘supply of Energy Materials and Products;

(d) facilitating the -1ntefconnéctioq-— of . -Energy’ Transport -

Facilities.

Each Contracting Party undértakes that its provisions relating to

. transport of Energy Materials and Products and the use of Energy
Transport Facilftieé-shall treat Energy Materials and Products .in"

‘Transit in no less favourable a manner than its provisions treat

sdch_materials and products origfnating in or destined for its oﬁn

Area, except if othefWisé provided for in an ‘existing

international agreement.(3)

[In the évent‘that Transit of Energy'Materiars and Products cannot

be 'achieved on commercial terms by means of Energy Transport
FaC|I|t|es the Contracting Parties shall not place obstacles in

~the way of new capaC|ty.be|ng establlshed, subject to applicable

. legislation which is compatible with paragraph (1) of this

Article.](4)(5)

[A Contractlng Party through whose Area Energy Materials . and
_Products may transit shall not: be obllged to.

(a) permit the construction or modification of Energy Transport
Facilities, or '

(b) permit new or additional Trénsit, through--existing _Enefgy

Transport Facilities,



- - secure established flows of Energy Materials and Products to from
'or ‘between the Area of other: Contractlng Parties. 189

. (8).

el
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which . it . [demonstrates](6) to  the other' Contracting Parties

- concerned would endanger [the security or eff|C|ency of - its energy.
'systems, |ncluding the security of supply ](7)

Subject to paragraphs (6) and (7),“Contracting Parties shall

~A 'Contracting?~Party through whose -Area Energy Materials  and

Products Transit-.shall not in -the event-of .a dispute: over ~any -
matter arising from that Transit interrupt or redute, nor permit

'any entity subject torits_control to interrupt or reduce, nOr -

require any entity subject to its. Jurisdiction to interrupt or
reduce the existing flow of Energy Materials and Products:except
where this ie epecificaily‘provided for in a contract or other
agreement' governing such 'Transit or where the proceddre 'in
paragraph (7) has been_completed; '

(a) - The parties to a dispute' reiating .to paragraph (6) shall

exhaustiany contractual or other dispute resolution remedles
they have prevnously agreed

(b) - If this fails to resolve the dispute, a party to the dispute

may refer it to the Secretary General with a note summarising
the matters in dispute. The Secretary General shall notify

all Contracting Parties of any such referral;

_(c) Within 30 days of reeeipt of such a note, the Secretary

General, in consultation with the parties to the dispute and
. the Contracting Parties concerned, . 'shall apboint a
'conoiiiator. Such a conciliator shall have experience in the
‘matters subject to dispute and shall not be a national or
~citizen of or resident in‘the Areas through which the Transit
"occurs, fron which the Energy Materials and Proddcts being
"transported originate or to which the Energy Mater|als and-

Products are being supplied;
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(9)

-7 -

- (d) The conciliator shall conciliate between the parties to the

disbute’ and’ seek ‘their agreement' to a resolution to the
‘dispute or upon a procedure to achieve such resolution. |If"
within 90 days of his. appointment he has.failed to secure
such _agreement, he shall recommend a "resolution to the.
" dispute or a procedure to achieve such resolution and shall -
--decide the interim tariffs and ether terms and conditions ‘to
~ be observed for Transit. from a date ‘which he shall specify
untll “such resolutnon, ' '

V(e),:The-COntraéting Parties undertake to obseryeAand ensure that

the'entjties under -their control or Jurisdiction observe’any
'interim decision under naragraphr(7)(d) on tariffs, terms and -
conditions for 12 months following the. cdnéiljater's

eecision or until reselution of the dispute, whichever ie

earlier;

(f) No dispute concerning avTransif which has already been the

' subject of the conciliation procedures set out in this
Article - may be' referred to the Secretary General under

paragraph (7)(b) above unless the preV|ous dispute has been

reso l VBd

(g) Standard provusuons on concullator s expenses, Iocation,zetc
shall be decided by the Charter Conference '

[This Article shall not derogate from a Contracting Party's rights
and obligations under existing. bilateral or . multilateral
agreements  [including Articles 4 and 35 of  this

~Agreement . 1(10)1(11)

This Article shall not be interpreted as to oblige any_Contracting
Party "which does not have a category .of - Energy Traneport
Faclllties'ueed for Transit to take in relation to that category,
any measures pursuant . to the provisions of this ‘Article. Such
Contracting Parties would, however, be obliged to comply with

paragraph (4).
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“(10) (12)For the purpose of this Article:

(a)

"Transit® means the [carriage](12) through the Area of a
Contracting Party, or to or from port facilities in its Area

for loading or unloading, of' products and - matefials

, originatbng in the-Area of.ahotherfstate ahd‘destined for-the
- Area of a third state,'so-iong-aS‘elther thé other state or
- the third state is a Contracting Party.. [it also means such

[Cafriage](12).through ‘the Area of a Contracting Party of
producfs_and,materiais ofiginating<in the Area of éﬁother:_
cbntfacting Party_and_dgstined for fhe'Area of that other
Contracting Party unless the . two Contracting Parties
concerned décide otherwise_and.fecord their decision by a

joint entry in Annex N. The two Contracting Parties may

‘delete their listing in Annex N by Jjointly notifying the

Secretary 'General of that - intention who ‘shall ‘notify all
other Contracting Parties. 'Thé_ deletion shall take effect

, four weeks after such former notification without _further

~ procedures.](13)

(b)

‘“Energy Transport Facilities" consist of high pressure gas
" transmission pipelines, high voltage electricity transmission

grids and " lines, crude oi! transmission pipelines, coal

slurry pipelines, oil product pipelines, ~and other . fixed
faéilities specffically for handling Energy Materials and
Products. ‘

eneral comment

’Subject‘to‘diséussiOn in Plenary on Article 36, RUF noted.thét there

‘_'might be a 'heed for transitioﬁal provisions covering Article 8, in

relation. to trahsitfbetween CIS countries. .
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Specific_comments

‘8.1 :

N waiting_reserve. N accepts that the new definition of Area in

Article 1 .is helpful .in. this context but points -out that -the -

issues covered by Article 8 do not fall within the -sovereign
rights or - jurisdiction exerciSed»by;coastai-states‘over'theiri

":Continentai Shelf or exclusive economic- zones.: For the purpose

8.5 :

of . clarity N therefore suggests using the word -“territory“
instead of "Area? in 'the definitlon of Transit in _paragraph"
(10)(a), and whenever the word is used in this Article. '

~USA. supported by J suggests 'expiicit exciusion of maritime

Atransport from Article 8 (as well as from the Charter Treaty as a

whole) - see footnote 8.12.

: CDN contingency reserve pertaining to paragraphs (5), (6) and

(7) pending a solution to the pre-emption of its reguiatory.-

. : v -
authorities’ statutory powers to interrupt energy flows.

: AUS contingency reserve. Removal of reserve depends on AUS

concerns about coverage of transport in the Agreement belng met
through adoptlon of a Iegally b|nd|ng GATT reference approach

CDN scrutiny. reserve.

: General scrutiny reserve to consider ‘the effect of - the new .

definition of Area on this paragraph.

N reserve. Suggests substituting “Making Investment" for concept

of establishment, and seeks clarification on coverage of.

transgort InVestments by'Part Il of this Agreement.

8.6

: Chairman asked translatorsvto ensure‘that Russian language text

correctly> reflects that there is a distinction between-:

“demonstrate to" and "convince".
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8.7 : U proposes ’reblacement' with: “fhe security or -efficiency,.
including reliabiiity of supries, of its energy systems or the
systems of other Contracting Parties." | '

8.8 : RUF scrutiny reserve.

© 8:9.:.CH contingency reserve pending-Article .27, and clarification of
relationship between Article 8(5)(a) and (4). |

- 8.10: CDN scrutiny reserve.

- 8.11: Subject to advice from Legal Sub-Group on implications.
EC scrutiny reserve. ' o '

.. 8.12: See footnote 8.1.

USA reserve. Suggests replacement of _"éérrfage" in “Article -

" 8(10)(a) by "movement over land" and explicit exclusion of
maritime transport from:covefage of Article 8 (as well as from
the Charter Treaty as a whéle), by the folloﬁing wording: ‘
‘"Nothing in this - Agreement shal! apply tb ‘maritimé' ffansb¢rt
(including inland waterways) and(related activitiés, and to air.
transport (including speciality air services)". ’

" The intention of the phrase “related aétivities“_-would be to-
exclude _Iighterihg, fuel bunkering and offshore services. USA
also proposes deletion from Ministerial Declaration to Article

- '1(5) of “for example" and "e.g." in chapeau and third tiret
respectively. | ’

. USA reserves possibility of further modification of Article‘13(6)

in the same sense.

N- draws attention :to its probosal contained in CONF-52 for a
separate"Articlg on the material scope of application of the
Charter Treaty. S o '
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8.13:" General scrutiny reéervé} In response to concerns expressed,
inter alia, by EC and N, the Chairman suggestedbthat<if a third_-
_party Contracting Party felt it was affected by an Annex N

‘!isting, it could raise the matter in the Charter Conference.

" [ARTICLE 91(1)
TRANSFER OF TECHNOLOGY

"(1) ,TheLCOnt(acting P;rfies~agree to prqmofé access to and transfer
- “of fechnology on a gommeréiaf and nonedisqrimihatory basis to
assist effective trade and Investment and to implement the
obJeCtiVes. of the Charter [in "accordance with their 'Iaws and '
regulations](2), subject to the protection of the Intellectual
Property rights. ‘ ' '

(2) Accordingly to the.extenf necessaryvto-gjve effect to paragraph
(1, the'Contracting Parties shall eliminate exiStan'and ﬁreate
noi_new, obstaéleé‘:for‘ transfer of techhology,' in the field_'of
Energy Materials and ProduCts'énd'related eduipment_and.serVices;v

subject to non-proliférafion.and other internétibnal obligations.

-

~ Specific comments
,9f1: USA suggests new text'forvthis*Article reading:
ACCESS TO AND TRANSFER OF TECHNOLOGY
Sub]ect,tq the protection of fhe Intel lectual Property rights, to
non-proliferation and other international ‘obligations, and to
their laws and regulations, the Contracting Parfies '
(a) agree to pfomote access to and transfer of technology and

related equipment and services employed in Economic Activity

in the Energy Sector on a commercial and non-discriminatory
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basis, in order to assist effective trade and Investment and
~to implement the objectives of the Charter; and '

(b) to -give effect to paragraph (1), shall strive both to
eliminate éxisting, and to create no new, obstacles to access
to and transfer of technology and related equipment and

- services employed in Economic Activity in the Energy Sector.

-USA'pfoposal‘heceived no support.fUSA'was'asked'to”reconsider it.

RUF will reconsider this Chairman’s compromise and in case it will.
not be-jaCCebtab[e will circufate’»its own redraft in good time .-
before the next Plenary. ' ’ S
[ARTICLE 101(1)
ACCESS TO CAPlTAL

Contracting Parties acknowledge the impbrtahce .of open capita!

markets in encouraging the flow.of capital to finance trade in '

Energy Materials and Products and to finance Invesfmant in the
EconomiéAActiyity in the Energy Sector of Contracting Parties,

pafticularlyifhose'with economies in transition. Accordingly each

'Contracting Party will endeavour to promote.conditions. for access
to its capital market for its companies and nationals and for
‘cdmpahies and nationaiS'of other Contracting Parties for Making or
-assiéting lnvéstment }n Economic Activity in fhe Energy Sector -in

the _Area of other Contracting Parties. [Consistent with](2)
existing international agreemenfs,' no Cpntracting Party shall

apply terms for access to private sdurces'0fvfinance wjthin_its

:Jurisdiction for the purposes of Investment in the Economic -

Activity in the-Energy Sector éf another: Contracting Party less

favourable than those applied in jike circumstances for the

'purposes"bf Invéstment by nationals or companies of the

Contfadfing Party in its own energy sector or in that of any other

Contracting Party or any “third state, whichever s the most

favourable.
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(2) - A Contracting . Party’ which [has}(3) . programmes providing for
access to - public . loans [and](4) - grants, . guarantees :taﬁd](5)g -
insurahcé for facilitafing.trade or Iﬁvestment abroad shal | méke
such faéjlities available, 'consistent with the ob]ectivéé;-

 constraints ahd érjteria of such pngrammes,'(1ncluding but not
‘Jimited~to, on‘any grounds, objectfvesr constraints'or'criteria
_relatingito the'placelof buéiness;of an .applicant fbr_any:such _
~facility or the place of delivery of goodslor“serviéés suppliédl.,
with the support of -any. such facility) for lnvestméntsvln ihe -
Economic Activity in the Energy Sector of other ‘COntraCting ’
_Partie§ or for financing tfade in the énérgy sector‘with other
Contracting_Parties._' 4 ' |

(3) Contracting Parties shall seek as approprjaté to encourage the

| operations and take advantage of the éxpertise of relevant
-international financial ihs@jtutiohs in impiementlng‘prdgfamhes in
the Economic 'Acfivity _in the Energy Séqtbr thaf endeavour to
improve the econémic stabjlity- and investment climates ‘of the
.Contracting Parties. |

(4) Nothing in this Article shall prevent financial institutions from
appiying theirbown Iending/uhdéfwriting practices based on'mafkét
prlnéjples1and prudential-conéiderations‘or prevént a'Contractfng
Party from féking measufes'f6r prudentiaI reasons including for
the protection of Investors; consumers, depositors, policy holders -
or persons to whom a fiduciary'duty'isiowed by a financial service
subplier;or to ensure the-integrlty and stabjfity of itsAfinancfaI

'sysfem ahd-capital'markéts.

" General comment

.Only paragraph (1) of this Article was diséussed_ in a FbrmaI'Sub-Group'
in October and December .



Specific comments -

.10.1 : EC scrutiny reserve.

©10.2- : USA prbboéeé~subsitutingawith: MExcept : where a preference7to
- domestic . Investment or.]nvestment-in another Contracting Party -
or a third state is extended under domestic law or". )

USA:agreed-td have a further look at the formulation of this
footnote - in ordér  to avoid concerns of _other delegations
(especially RUF) about possible -discrimination.

10.3 : USA suggests replacing with: "adopts or maintains". .

10.4 : USA proposes deletion and substitution with~c6mma.

- 10.5 :-'USA broposes'replacing with: "or".
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PART 111

INVESTMENT PROMOTION AND PROTECTION

ARTICLE 13

PROMOT ION, PROTECTION AND TREATMENT OF INVESTMENTS

_Each Contracting Party shalllinfeccordance with objectives and

principles of the Charter and the provisions of this Agreementrl
encourage and create stable equltable, favourable and transparent
conditions for Investors of  other Contractlng Partles to Make

Investments in _its Area. ‘Such condltlons shall include a
commi tment to accord at all times to Jnvestments of'Investorseof
other Contracting Parties -fair and equitable >treatment. Such
Investments shall also enjoy the: most constant protection and

security and no Contracting Party shall in any way _imbair by

unreasonable or discriminatory measures their management,

maintenance, use, enjoyment or disposal. [In no case shall such

: Investmentsn be accorded treatment less than. that required by

international - law, including = that  Contracting Party's
international obligations.1(1) [Each Contracting Party shall
observe.any'obligations_it may have entered‘inte~with'regardito
Investments of Investors of any other Contracting Party.](2)

[EachA Contractfng Party shall ' endeavour to apply the
principle(3) to permit Investors of other Contracting Parties to

Make Investmentseln lts Area on a basis no less favourable. than

that accorded(4) to its own investors or to Investors of any
other Contracting Party or. any state that is not a Contracting

: Party.~[whichever'is the most favourable](5).](6)

A supplementary Agreement shall, [subject to conditions to be laid

down therein](7) commit each party therete to permit Investors

of other parties to Make Investments in its;Area on a basis no

_less favourable than that accorded to its'own-lnvestorssor to

Investors of -any otﬁer Contracting Party or any state that is not
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a Contracting Party, and to‘ their respective‘ Investments.
whichever is the most' favourable This supplementary' Agreement
shatll be open for S|gnature by the states and Regional EconomiC'
Integratlon Organlsations which have S|gned thls Agreement. [The
signatories to this Agreement shall - commence negotiations not:'
Iater than 1st January 1996 with a view - to concluding, within

ﬂthree years from . the date this: Agreement is open for signature,

. the supplementary_Agreement.J(s)(g)v

(4)

(5)

(8)

Each Contracting Party shall endeavour:

- to reduce progressively existing restrictions which affect the
ability ‘of  Investors of ‘other Contracting Parties to Make

Investments in its Area,

e"to Timit to the minimum the exceptions to the treatment
" described in paragraph (2) in any laws and regulations Which
are  enacted after the date this Agreement is opened for
signature . and 'whiCh impose oonditions for the Mak ing of
‘jlnvestments [Such excebtions shall not apply to Investments n
,exusting at the t|me the exception becomes effective.]1(10)

Untii such time as-the.supplementary Agreement'shali have been
adopted, each Contraeting Party .shall periodically submit'reports

to the Charter Conference for a review of the contents of its laws

- _and regulations as they relate to the ability ofblnvestors of

other Contracting Parties to Make Investments in its Area. These
reports may include the designation of parts of the energy sector
where a Contracting'iParty 'accords_ito 'Inyestors‘ of other
Contraeting Partiesbthe treatment described in paragraph (2).

Untit such time as the'supplementary Agreement shall have been

'adopted a Contracting Party may at any time, voluntariiy commit

itself to all other Contracting Parties not to enact new laws: and .

regulatlons provuding for exceptions to the’ treatment descrlbed in

paragraph (2). Any such voluntary commitment shall be declared to

' the Charter Conference That Contracting Party may furthermore

declare that this voluntary commitment constitutes an obligation
to all other Contracting Parties under this Agreement
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In addition each Contracting Party_shall in-itstrea aécord_fo_

~ Investments of~|nvestofs of another Contractihg Party, and their

related ?ctivitles ~ including management,  maintenance, use,
enjoyment or . disposal, treatment no less favourable than that
which it ‘accords(4) to Investments of its own Investors or of

the Investors of any other Contracting Party or any state that is.

(8)

(9)

(10

(1)

not a Contracting Party and their related activities including"'
'management{ mainténance; use, enjoyment or dlSposaI.-'whicheVér is
the most favourable to the Investment .

[Nothing in this Article shall apply to grants and qther»financfal
assistance provided by a Cdntracting Party for energy fechnoI6gy
research and':deveJopment; or governmént insurance- and - loan
-guarantée brogrammes for encouraging companies to invest abroad
[oL1¢11); [or small business development programmes for socially

and economically disadvantaged minorities.](12)3(13)

[Contracting Parties agree that nationa] treatment and/or most

favoured natlbn treatment in relation to the- protection. of’

Intellectual Property are exélusively'gbvérned by the respective

provisions contained in the applicable international agreements
for the protection of Intellectual Property. rights by which the .
Contracting Party is bound.]1(14)

Without prejudice to Article 16, the proVisions of this Article

shall also apply to Returns.

Each Contracting Party shall ensure that .its domest ic law provides
effective means for the assertion of claims and fhe_enfdrcemént of
rights with Eespect .to Investment, investment 'agreemepts, and

investment authorisations.

General comment

USA has a general reserve on the two-stage approach. Its specific

.reserves are without prejudice to the general reserve.
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- N'argues that'a’clear‘distinction has to be made betweenvthe issue -
| of promotion and protection of investments on the one hand and the
issue of access to resources on the other. ‘ '

ecifli mments;

ii3.1 :. RUF. suggests substltution wnth “Investments shall be accorded'
' treatment which in.no case shall be- Inconsistent with the. norms
and principles of international law." ’

13.2 : N, AUS, CDN reserves.

13.3 : Text Inserted to ‘avoid problems: in paragraphs (4), (5) and () . - (‘,

:when referring back to the prinoiple in paragraph (2).

‘ '113.4 : USA suggests.insertjng: “in_iike sitgationsﬁ.

13.5 : RUF-asked;for_braokets aroundrthese:wOrds.

i 13.61rp.AUS, CPN,>CH;’A and J prOposeo aiiegally binding MFh-provision;

The present EC draft provndes for MFN best endeavours. ThIS has
-been condltlonally supported by the USA

The Sub-Group:Cha'irman 'asked all deiegatlons to conS|der the : O

'foIIow1ng compromlse proposal for paragraph (2):

(i anh Contracting Party shall until_ 1st July 1997_permit
~ Investors ‘.of other Contracting Parties to Make
inv_estthents" in its Area on a basis no less i‘av_ou'rable'
“than that‘accordedgto Investors of any other Contracting
Party or third state; . “

(11) in addition, each Contractlng Party 'shall endeavour to
permit Investors - of other Contractlng Parties .  to- Make
lnvestments on a  basis no Iess favourable than that

accorded to its own Investors;
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(iil)’the'tkéatmenf'éccerded to Investors shaill. be the most
favourable of that described in (i) and (ii).

In relatfon tojthe.first parf of paragraph (3) a major duestion

was how to increase certainty that there would be a. seeond.

. stage. USA subborted by_J suggested commencement'of‘&iscussions’

with the aim of fihaiieing,a-legal-teXt for the supplementary

Agreement”ready for -initialling by . the. time of'sjgnature-pf

‘stage one. That ‘would teave the country’s specific exceptions

to NT as the,only_remainihg»questien of substance. EC would

consider a suggestion to state the content of the legal text of

the suppliementary Agreement in a Ministerial Declaration.
It was agreed that the substance of this sentence was to allow
a,periodifor the countries in transition and that it might be

possible to conclude negotiations earlier.

In .the debate RUF indicated the possibility that only two years.
were needed. ’

USA aleo indicated a wish to »staft.inegotiations"on the

_ supplementary 'Agreement before the signature of the first -

Agreement.

USA Suggests ‘the following additional sentence:  "Such -

. negotlatlons shal! also be open: to any sugnatory of the

European Energy Charter" : .

EC and USA will -discuss whether this 'sentence could .be

converted to "hard—law"

-AUS, CDN, H; J ahd' USA met on 7 October 1993 to ‘discuss '

Article 13(8)<'They agreed to recommend deletion of the phfaSe

“for economic development purposes,” as suggested by'the USA on .

the grounds that some government insurance and loan guarantee
programmes ‘may not be specifically for economlc development

purposes. AUS and N scrutiny reseéerve.
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13.12 : USA suggest substituting_ with: '“smal1"business.:development
o 'programs;‘ or programs for socially and economically
- disadvantaged minorities.” Supported by H, CDN and J.

13.13 : EC reserve on this paragraph o
J scrutlny reserve on thns paragraph in particular in relation_
to the word “abroad". ‘ ' .

'13.14: GB reserve pending consultation with capital.

'ARTICLE 13 BIS

.

' KEY PERSONNEL

(1)v A Contractlng Party shall, subject. to its Iaws and -regulations
relating to the entry, stay and work of a natural person, examine

in good faith requests by Investors of another Contracting Party

’ and Ikey personnel ‘who are employed 'by. such Investors, or py
lnyestments_cf'SUCh'Investors to enter and remain temporarily in

‘its Area to engage in activities connected with the making or ‘the
development, management, maintenance, use, enjoyment or dlsposal

‘et relevant Investments, inctudtng the prpv1s10n.of ‘advice or key
‘technical services. ' |

(2) A Contracting.Party shall permit Jnvestcrs of another Contracting
' :'Party'whichxhaVe Investments in its Area to employ any key person
of the Investors"choice regardless of naticnality and citizenship.
'_prOV|ded that such key person has been permitted to enter stay -

' and work |n the Area of the former Contracting Party and that the
employment_concerned conforms to the terms, condptlons and time-

limits of, the permission_granted to such key person.

Chairman’s note

-~ Negotiations in the Plenary finished.
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[ARTICLE 13 TER](1)
TRADE' RELATED INVESTMENT MEASURES

[DL] Further to Articles 4 and 35 of this Agreement and without

,DreJudlce to other rlqhts and obligations under those Artuclgg no-:- -

,Contractlng Party shall apply .a z .trade. related investment measure

[DL] hgt is inconsistent with the. provnsngng of grtlcle 1Ll or'”

grtlcle X1 of the GATT.
(oL]
Such measures include any investment measure which is mahdatoiy or.'

enforceable under domestic law or under administrative rulings or

cqmpliénce with which is necessary to obtain an advantage, and .

which requires:

(a) the phrchase or use by an lnvestor of broducts of domestic
origin 6r from any domestic source, ‘whether 'specifjed in
terms of partlcular ‘products, |n terms of volume or value of
products, or in terms of a proportlon of volume or value ofb
its local productlon '

(b) that an |nvestor;s purchase ‘or use of- imported pfoducts be
limited to an amount related to the volume or value of -local
products that it exports;

or which restricts:

(¢c) ﬁhe_importatiOn by an Ihvestér of products used in or related
to its local produdtion, generally or to an amount related to
the volume or value of local production that it exports;

(d) the importation by an-lInvestor of products used in or related

. to its local broduction by festricting its access to foreign

exchange to an amount related to the foreign exchange inflows
attributable to the Investor; )
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(e)__tne exportation or sale for export by an lnvestor of products
v “whether specified in terms of particular products in terms of
volume cr value of products or in terms of a proportlon of

volume or value of its local production

:Aj(Z)IVNothing Lin paragrapn (1) ‘shallf be 'construed to. prevent a
Contracting Party “from . requlrlng an . Inuestor .cr: investment- tO:'t

d apply qualificatlon requlrements for export--prometion, foreign'
aid, government procurement or preferential.‘tarltf or'.quota'

- programs. ‘ ' ' |

(3) . The: prcvisions of Annex TRM . shall "apply in relation to
notiflcatlon‘ and transitional arrangements‘ for trade Trelated

" investment measures.

[(4) In the event of a dlspute between Contractlng Partles over the
application or |nterpretat|on of thls Artlcle it shall be brought
under the GATT and Related Instruments if 'tne parties to the

"dispute eo.agree. In- the. absence. of such agreement, Annex D of

'this Agreement shall apply'excebt that Annex D shall not apply to -

any dispute between Contractlng Partles the substancevof whicht

" arises under an agreement that

(a) has been notified |n accordance W|th and meets the other
requirements of Artlcle 35(1); or

(b) establishes a free trade area or customs union as described S
in Article XXIV of the GATT.1(2) - L
* ANNEX TRM
'NOTIFICATION AND TRANSITIONAL ARRANGEMENTS (TRIMs)
(1)  Contracting Parties shall notify'the [Competent Body] ot all TRIMs

they are applying that are not in conformity with the provisions
of Article 13 TER within
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(a) 90 days after entering into force of this,Agreement_[f3the
Contracting Party is a party to the GATT; or

(b) 'f,..]'months after éntering into force of this'Agréement'if

the Contracting Party is not a party to the GATT.

* - Such TRIMs.of general or specific:applications shall -be notified . :

(2)

(3)

(4)

(3)

along with their principal features.

In the case of TRIMs applied under discretionary authority each’

specific application shall be notified. Information that would

- prejudice the -fégitimaie commercial . interests of particular

enterprises need not be disclosed,

Each Contracting Party shali ‘eliminate all TRIMs which are

notified under paragraph (1) within

(a) 2 years from the date of entry into force of this Agreement

if fhe-Contracting Party is a party to the GATT; or

| (b) [...] years frém the date of entry into force of this

Agreement if the Contracting Party is not a party to the
GATT. | - . S -

During the periods referred to in paragraph (3) a Contracting
Party shall not modify the terms of any TRIM which it notifies
under paragraph (1) from.thOSe'prevaiiing at the date of entry

into force of this Agfeement so as to increase the degree of

inconsistency with the provisions of Article 13 TER of this

Agreement. TRIMs introduced less than 180 days before the
signature of  this Agreement shall not benefit from the.

transitional arrangements provided in paragraph (3).

Notwithstanding the provisions of. pafagraph (4), a. Contracting
Party, in order not.tc'disadyantage’established entefprises whiCh
are‘subject to.a TRIM notffied under pafégraph (1), may apply
ddring the transition period the same TRIM to a new Investment

where
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f(I)A the products or. services of such Investment are |ike products

or services to those of;the estabiished enterprises; -and

(11) necessary to avoid distorting the conditions of competition
betWeeh the new Investment and the estab!ished enterprises.

‘“M.Any TRIM so- applied 1o a new Investment shall be notified to the

tSecretary-General The terms of -such a TRIM- shaII be equivalent in
their competitive effect'to those applicable to- the established"
enterprises, and ‘it shall be ‘terminated at the same time.

‘General comments

The October Plenary noted the foIIowsng conc lusions of the Chairmanh of
the Sub- Group on TRIMs: '

.There are .two. possible directions to approaCh TRiMs: from the
trade side (as presented in CONF-70 and CONF-72) ‘and from the
ihvestment'side, for which the USA, heving-the view that trade
side is aiready ‘sufficiently ’oovered, tabled a proposal (see
footnote 13.TER.2 in CONF-72). Delegations stated that they needed-
_some'time to study. the USA proposai;fhowever»several deiegations
werned that-negotiations on the USA proposal could take several -

years.

fAssuming, for the time being, the trade approech, soﬁe delegations
- 8aw no heed for a specific prov:snon in view of Article'4 and»35{
as well as Article 5. In the view of the maJority, however, it

“would be ,useful to-have a TRIMs provision in the Charter Treaty.

According'to’the Sub-Group, dispute settlement should follow ( in
‘case of the"trade ‘approach) the procedures of GATT where both -
parties considered ‘the dispute could be dealt with. under GATT, and
Annex D otherW|se. The text for dispute settliement is proposed in

peragraph~(4).‘
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The Sub-Group Chairman agreed to re-exémine-the draft text as in

. CONF-72 in the light ‘of Dunkel text and AUS proposal based on the

assumpt ion that TRIMs will be approached from the point of view of
their effects on trade rather than on. investment and to issue a
hodified proposal on which written comments would be :invited. (see. -
CONF-73). - ' . ’ o

This version contains Sub-Group's Chairmah mOdifiéd.teXt_Ohly in

..paragraph (1) (the same text as in.CONF-73) and does not yet take -

account of the AUS”proposalvfor:paragraph (41.~Other~pafagraphs':-

remain the same as in CONF-72.

Specific comments

13.TER.1: General scrutiny reserve.

13.TER.2: AUS delegation proposes to redraft the text of paragraph (4)

(1)

as fol lows:

“A‘Contractjhg Parfy may‘not invoke Article 31'0?.Articlé 33
with respéct to'a dispute betweeH'Contraéting:Paftjes over
the application or. interpretation of this Article that falls
within the scope of the GATT ‘and Related Instruments.
Article 31 shall_be used only if»fhé<parties to the dispute
' agfee that the measure in dispute does not fall within the
'scope of the GATTvénd Related Instruments. In the ébsence of

such agreement,>Article 35(6) shall apply."”

ARTICLE 14
COMPENSAT ION FOR LOSSES

Exéept wheré‘Articlev15 applies; an Investor of any Cdntracting
Party who sufférsAa loss with respect to any Investment in the
Area of another Cpntracting Party .owing to war. or other.varmed
conflict, state of national emergency, civil disturbance, or other.

similar event in that Area, shall be accorded  by _thev latter



- 36 -

Contracting - Party, treatment ©as ~ regards . restitutien,
'Indemniflcatlon ~compensat|on or other settlement, which is'the
.most favourable of - that WhICh that Contracting Party accords to
any other Investor, whether |ts own Investor,.the Investor of any.
_ other.CQntracting Party, or the Investor of any-state that is not
‘a Contracting Party. | ' - ' '

(2) Without prejudlce‘to’paragraphe(1), an Investor .of a ContractinQV

. Party who, In any of -the situations referred to In that paragraph,
‘suffers a ]oss in the Area of ‘another Contractlng Party resulting
from- ' ' ' o '

(a) requnsut:onlng of its »lhvestment or part thereof by the

. Iatter s forces or authorities, or
(b) destruction of its Investment or’ part thereof by the latter’'s
forces or authorities, whlch was not required by the
necessnty of .the situation,

shall be accorded restitution or compensatlon whlch in either case
shall be prompt adequate and effective.

Chairman’s note _

Negotietiens in the Plenary finished.

ARTICLE 15
EXPROPR IAT ION

tt) Investments of Investors of a Contracting Party .in the Area of any
"other Cdntraéting‘Perty shall notibe'nationafised, expropriated or
subjected to'e measure or measures having effect equivalent to
nationalisation or ’expropriation (hereinafter referred to as

» "exproprlatlon") except where such expropriation is:




L~

- 37 -

(a) for a purpose which is in the'pUblic interest;

(b) not discriminatory;
(¢c) carrled out under due process of law; and

:_(d) accompanied by. the payment of pronmpt, adequate and effective

(2)

[(3)

[(4)

compensat ion.

such’ compensation shall ameuntlto:the fair market value of the -

Investment. -expropriated at- the  time immediately ‘before the

.expreprjation'or impendlngAexpropriatiohfbecame known in such  a

way. as to affect the value of the.InveSiment_(herejnafter=referred

‘to as the “valuation date").

[Such fair market yalue’shali by the election of the Investor be
expressed in a Freely Convertible Currency on the basis of the
market - rate of ‘exchange existing for that currency on the
valuation date. Compensation shaIT also - include inferest at a
commercial rate established on a market basis from the date of

expropriation until the date of payment.j(1)

The lnvesfo?vaffected shall.have a right to prompt-reView, Under
the law of the Contractihg Party making the eXproprietien,vbyia-
Judieial ‘or -other rcompetent and 'independent authority of that
Contracting Party, of its ~case, of the valuation of' its
|nvestment,:and of the paymeﬁt‘of eompehsation, in acCordencehwith

the principles set out in paragraph (1).

Where a Contractlng Party exproprlates the assets of . a company or
enterprise in its Area in which Investors of any - other Contractlng
Party have Investments, rnciudlng: through sharehoiding, these -
provisions shall apply to ensure prohpt,'edequéte ahd effective_ 
compensatioh for those Investors for any ‘impairment er_
diminishment of the fair market value of such lnyestment resulting

from such exploration.](2)

Reversion of properties and rights to a resource owner pursuant to
an investment agreement and laws and regulations in force in a
Contracting Party at the time such agreement was concluded and

which are otherwise in conformity with the provisions of this
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_agreement, shall not in itself be regarded, for purposes of this

Agreement, as an act of expropriation or nationalisation or as a
measure having . effect equivalent to nationalisation or
expropriation.](3) o

‘:-§Qeclfle comments
15.1: RUF retains the reserve until solution to Article 16(5) is found.
15.2: General  tendency. to delete this paragraph. However, EC wants to

- keep  it, pending the finalisation of the definition of
“investor". - ' '

£

15.3: USA and J*cannot.accept'the concept of this baragraph. N wants to -’\3,

maintain ‘this paragrapn on the basis of the ~text' in BA-37 (see
footnote 15.3 in CONF-72). In the. formal Sub-Group in the.
December. P1enary .meeting N agreed - to put forward' -. in
‘consuitation with USA and J - a new‘proposal, to be sent to the
Secretariat by 15 January 1994 at the latest. |

ARTICLE 16
TRANSFER OF PAYMENTS RELATED TO INVESTMENTS
(1) _Each Contraeting Party shall with respectifo Investments - in its ‘
' Area by Investors of any other Contracting Party guarantee the -
freedom of transfer related to these Investmente'into and out of

its Area, including the transfer of:

(a) the ‘initial -capital plus any additional capital for the

maintenance and development of an Investment;
(b) Returns;
(c) ' payments under a . contract, including amortisation of

principal and' accrued interest payment pureuant “to a _loan
agreement ;.
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(d) unspent earnings and other remuneration of personnel engaged

from abrqad in connection with‘that'lnvestment;

(e) proceeds from the saje or liquidatiqn'of atl or‘any;part of

an Investment;

-(f) - payments arising out of -the -settlement of .a dispute;and-

(g)w_paYments of compensation. pursuant.to Articles 14 and 15. -

" Transfers of bayments under paragraph (1) shall be effected
‘without delay and in a Freely Convertible Currency.

Transfers shall be made at the market rate of exchange existing on

the date  of transfer with fespect to spot tfansactiohs fn the

‘currency to be transferred. In the absence of a market for foreign

exchangé; the rate to be used will be the most recent rate applied
to .inward investments or the most recent exchange  rate for

conversion of currencies into Special Drawing Rights, whichever is

more favourabie to the Investor.

;[A Contracting Party may have laws and regulations requiring

reports of currency transfer provided .that such ‘laws and
regulations shall not be dsed'to defeat the purpose of paragraphs

_(1) to (3).1(1) Notwithstanding the provisions of paragraphs (1)

to (3) a Contracting Party may protect the rights of creditors,

-or.ensuréAcdmpliance with laws on the issuing, trading and dealing
in securities and the satisfaction of judgments in civil,

admihjétrative and criminal adjudicatory pfoceedings, through the

equitable;'non-discriminatory,>and good faith application of its

laws and regulations.

The proVisions of paragraph -(2).,r¢garding' the currency of
,»transfers are applied in relations between Contrécting Parties

- which constituted the _former USSR insofar as this does not .

contradict-agreementsrbetween them,“[pfovided that such agreements '
shall not lead to treatment of Investors of other Contracting
Parties that is less favourable than that accorded either to
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Jnvestors of -the Contracting Partles which have entered into SUch‘

an vagreement or = to Investors of any state that is 'not ‘a
Contracting - Party](2), In.  accordance with Article 36

4transitionalg-arrangements may apply in the _absence of such
“agreements, providedﬁthat such: arrangements accord to Investors of

.- Contracting Partles,rnot.formerly'constituttng the USSR,'treatment

- (6)

that is not ‘less - favourable -than -that accorded either 'to -
Investors - of the Contracting Party - maintaining ‘transitional
_arrangements or to  Investors of any state. that -is not: a

ContraCttng Party.

[Notwithstandlng the provnslons of paragraphs (1) and (3), '[AUS
MOL »and' ROI(3) may in exceptional’ balance of payments

'circumstances exércise such controls as are necessary to regulate

.international capltal movements for balance of payments purposes.

Any restrlctions under thls provi3|on shaII be temporary and shaII

" be consnstent with their obllgatlons under- existing internatlonal'
agreements and, in partlcujar,‘WIth the responsubllltles of IMF

membership. In any case, no restrictions under this provision

shali affect the making of bayments- or- transfers for. current

international transactions nor provide  for discriminatory

treatment between Contracting Parties. In: taking a _measure

pursuant to this paragraph, [AUS, MOL or RO1(3) shall ensure

“that such measure Ieast |nfr|nges the rights of other COntractlng'

Parties and is no  broader in scope or .duratuon than

V necessary.](4)

(5)

S ecifi comments

16.1:

General scrutiny reserve on redraft suggested during the June

“ Plenary meeting.

16.2: RUF thinks that the first four lines of 16(5) are sufficient.
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USA ‘prefers an alternative text:

“provided that such agreements shall not ‘derogate from the
'obligations of those Contracting vParttes undér this Agreement
with respect to other Contractfng Parties and their investors". -

It was agreed that the effect of the USA proposal is the same as

’ the deletion of paragraph (5).

"EC prefers deletiion but can‘accept the4|anguage‘lf agraed by all "

" the other delegations.

16.3:

16.4:

16.5:

J reserve.

“Only. those countries which have a consistent'practlcé on balance -

'of' payments exception clause in their bilateral inVestment

treatues could avail themselves of this paragraph
USA and EC reserve.

CDN proposes the.follbwing paragraph:

“Notwithstanding'paragraph (1)(b) -of this Artidle,'a'éontractihg

"Party may restrict the transfer df a. Return in Kind in

circumstances where, consistent with the application of Article 4

or Article 35(2) of this. Agreement the Contractlng Party may

(1)

restrict or prohibit the exportation or the sale for export of the

product constituting the Return in kind."

ARTICLE 17

a B " SUBROGATION

If a Contracting Party or its designated agency (hereinafter
referred to as tha “lndemntfyﬁng Party")'makes aapayment under an

indemnity or guarantée given in ‘respect of an Investment and

‘Returns [of anrlnvestor (hereinafter referred to as the "Party

Indemnified*)1(1) in the Area of another Contracting Party
(hereinafter referred to as the "Host Party"), the Host Party

'shal| recognise:
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'_(a) :the assignméhtvto théllndemnifyihg Party [by law or by legal
transaction1(2) of all the rights and claims in respect of
such Investment; and -

'(b) the right of the Indemnifying Party to exercise ‘all such
rights and enforce suqh,claims-by virtue of subrogation. -

(2) The Indemnifying Party shall be entitied in all circumstances to:
,j(a)'-the_ éame treatment in reSpect of the rights and claims
acquired by ‘it by Vittue»of the assignment referred to. in
paragraph (1) above; and f o
(b) the same payments due pursuant'to Those,rights'and claimé;'
as the [Party Indemnified](1) was entitled to receive by virtue
‘of this Agreement in respect of the ‘Investment concerned -and

its related Returns.

(3) -

Chalrmgn's'nofe

Negotiations in the Plenary finished.

" [ARTICLE 18](1)
. . RELATION TO OTHER AGREEMENTS

Where two or more Contracting Parties. have entered -into a priér
"Intefnational agreement,- or enter Into. a subsequent international
;agréement,;whose tefms in‘either'case;COncern‘the subject matter of
=Part.lll or V of thfs Agreement, hofhing janart L orAV of this
Agreement‘shall be éonétrued to supérsede any. incompatible provision of
sucﬁ‘terms*of,the other agreemeht, and nothing in -such terms'of the
}other' agreement. éhal]- be construed to -supersede any incompatible
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provision of Part 1l ‘of V of this'-Agreement; where .ahy_Asuch
incompatible provision is more - favourable to the Investor or .

Investment .

Chairman's note

Negotiations in the Plenary finished.

'ARTICLE 19

NON-APPL ICAT ION OF PART 111 IN CERTAIN CIR TANCE

. Each Contracting Party reserves the right to deny the advahtages of

this Part to a legal entity if citizens or nationals of a state that

s nqt a Contractlng Party control such entity and if that entity has

no substantial business activities in the Area of'the COntréctrng Party’
in which it is organised or the dehying Contracting Party does not

maintain diﬁlomatic felétionship with 'the state 'thatlwis not a
COhtraciing Party or adopts or maintains measures with respect to'ihe
statg that is not a Contracting Party‘thét prohibitﬁtransaétions‘with

" the lnvestor of that state that is not a Contracting Party or that

would be violated or'circumvented:if the édvantages in this Part [DL]

-were accbrded fo the Investor of that state that is not a Contracting

Partz or to its Investments.

(1)

_Sgécific comments

 19.1 : N requests one more type of reservatlon to be incorporated in

this Artlcle readlng

“Each Contractlng Party reserves the right to deny an lnvestor
~to Make an Investment if the Investor has no substantlal_
_ business activities in the Area of a Contracting Party or if

the Investor is effectively controlled by the states that are

not Contracting Parties or by nationals of the states that are

nqt Contracting Parties." | .
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PART 1V

~ CONTEXTUAL

General comment .

- N rei;éfates " its- former .proposal on having .a%'séparate Article on
Property in this Agreement reading: o ' ' '
“This Agreement shall in no. way prejudice the system existing in

‘antraCting Parties in respect'of probefty“.

ARTICLE 21
_SOVEREIGNTY OVER ENERGY RESOURCES

[The Contradting Parties recogh}se 'state sovereignty and sovereigh
rights over energy resources. They récognfse that these:arg exercised
in accordanée with_and‘sdbjeqt to the rules of international -law.](1)
Each State accordingly holds in parficu[ar the rights to‘ﬁe¢fde the
-geographical areas within its Area to be made available for exploration
and develdpmeht of its energy resources and the optfmalisation of their
recovery and the rate at which they may be &epleted or otherwise-
‘exploitéd, td_specify and enjoy ahy taxes, royalties of other financial
payments.payablejby V{rtue of such exploration and explqitatidn andffo )
regdlate'the'environmental and safety aspects of such sxpldration énd
development within its Area. . ' | .

Specific comments

21.1 : USA and EC reserve on Chairman’s compromise language.
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ARTICLE 22
ENVIRONMENTAL ASPECTS

In pursuit of sustalnable development ahd taking-into account its

‘environment to which it is party, each Contracting Party shall
-strive to minimise in.an economically efficient manner harmful

‘environmental. Impacts occurring either within or outside its

- Area from all operations within the energy cycie in. its Area,

; taktngh_proper account of<.eafet9;. In doing so eath 'Cohtracting
‘Party shall act cost-effectively. In .its policies and actions each

Contracting Party shall strive to take precautionary measures to

prevent or minimise environmental degradation. They agree that.the
“polluter in the Areas of Contracting Parties, should; in

" principle, bear the cost of pol lution, including transboundary

boliutlon; wrth due .regerd to ‘the ,puhlic‘ interest and without
distorting Investment in-the energy cycle or |nternat|onal trade
ContrectinglParties shall accordingly:

(a) . take account'of environmental considerations throughout the

formulation and implementation of their energy policies;

(b) promote market—oriented .price formation and a -fuller
reflection of envnronmental costs and beneflts throughout the
energy cycle,

(c) having. regardvto Article 39(4), encourage cooperatnon in'the'
I0L1(1) attainment of the envnronmental objectives of 'the
Charter and cooperation .in ‘the field of Alnternatuonal
environmental vstandérds for the energy cycle, taking - into
account'differences in adverse effects and abatement costs
between Contracting Parties; |

(d),'have 'particular: regard to .iimproving energy efficiency, to
developing and using renewable energy sources, to promoting
the use of cleaner fuels and to employlng technologles and

technological means- that reduce pollutlon



(e)

(f)

- of their adverse environmental impacts, and of-ethe costs ‘f;

(9)

()

(i)

(H

(k)
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promote the collection and sharing among Contracting parties

of - information on environmentally sound and economically .~
- efficient energy policies and. cost-effective practices and

technologies;

promote public awarenese of.--the . environmental fimpacfs' of

ehergykeyetems,'of the scope  for the prevention or abatement -
associated with vefious-preVentioh-er abatement measures;

promote ' and 'coeperate' in' the research, development and

-application of energy efficient and environmentally sound

technologies, practices and processes which will minimise
harmful environmental impacts of all aspects of the energy

cycle in.an economically‘efficient manner ;

encourage favourable ~conditions for the transfer and

_ dissemination of such technologies consistent with the

adequate and effective protection of inteilectual property

rights;

promote  the transparent assessment at an early state and
prior to _ decision, and subsequent monitofing, of

environmental impacts of environmental!Y‘signiflcant energy

" investment projects;

‘promote international awareness and information exchange on

Contractfng'.Partiesf‘-relevant'venyironmental, programmesA and

standards and on the implementation of those programmes and

,sﬁahdards;

participate, upon request, and within their available

resources, in the ~development and  implementation of -
appropriate ehvironmental_~programmes in the .COntractihg
Parties. ' ' ' '
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A[At the request of .one _or - more Contracting- Parties, disputes

~Canernjng the application or interpretation 6f provisiéns of this

Article - shall, to  the. extent. that . arrangements for ‘the

conSideration,of such disputes‘do not exist in other appropriate:

internationél foré, be reviewéd‘by theHCharteraCOnference-aiming

'at'a solution.1(2)

For the purposes of this Article:

- (a)

(b)

()

(d)

“energy -cycle" -means the entire energy chain,- inciuding”-
éctivitles, related to prospecting for, exploration,

production,”cqnversibn, storage;,tranSpqrt; distribution and

.consumption of the various forms of ehergy1'and the treatment

and disposal’ of wastes, as well as the decommissioning,

‘ceSsafion~or closure of these activities, minimising harmful -

.environmental impacts.

"environmenta! impact " means any effect caused by a given :

activity on the environment, including human health ‘and

' saféty;‘floré,,féuha,.soil, air, water, climate, landscape

and historical monuments or other physical structures or the

‘interactions among‘these factors; it also includes effects on

cultural heritage or socio-economic conditions resulting from

" alterations to those factors.

"improving energy'éfficiéncy“ means,aéting to maintain ‘the

same unit of output (of a good or service) without reducing

the qualify'qr_performance'of the output, while reducing the

~amount of energy required to produce that output.

“cost-effective" means to achieve a defined objective at the

Iqwest cost or to achieve the greatest benefit at a given

cost. -

Negotiations in the Plenary finished.
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[ARTICLE 231(1)-
TRANSPARENCY

In accordance with Articles 4 and 35 laws, regulaticns, Judicialv

decisions and adhinistratiye,rulings ~of»geheral application which ?5
affect “matters. covered: by aArticle-a4»~shalvabew subject “to the o
-trahsbarency.'disciplines. of the -GATT and :relevant Réléted

instruments.

LaWs,-reQulations, Judicial decisions ahd‘adhinistrative rulihgs
of géneraf'applicaiion made effective by aﬁy Contracting Party,
and agreements in force between Contracting Parties, which affect
other,matters'covered by this Agreement shall also be publlshed
promptly in such a manner as to enable.Contracting Parties and
Investors to become acquainted with them. The provisions of_ this

paragraph shall not require. any Cbntracting Party: to disclose

jcohfidential :information which would impede law enforcement or

otherwise be contrary to the'public ihterest.or would prejudice

\ -
the legitimate commercial interests of any Investor.

Each Contracting>Parfy shall designafe one or more enquiry boints

to which requests for information about the above mentioned laws,
_reguiations, Judicial decisions and administrative rulings may be
- addressed and shal | communicate promptly such designation to the

. Secretariat which shall make it évailable on request.

Chairman’s note

Negotiations in the Plenary finished.

The Legal Sub-Group wasfasked:by the»PIénary=Chairman to revisit the

text of:pafagraph (2) in order to draft a. language that only those

Jjudicial decisions or administrative fulings be published - that have a

general effect in the sense that they contain. information that is

;_relevant to how the Contracting Party .would -in the future discharge

obligations under the Charter Treaty.



ARTICLE 24

TAXAT ION

(1) GENERAL EXCLUSION

(2)

irExéept.asfsey.but in fhis‘Article;vnothihgﬁih-this Agreement shall -
. apply to‘iﬁpose obligations'with:rbspect tbftaXatloq‘measufes of
"the_dontractihg Parties. In‘fhe‘évenf of any incbnsistencyvbetween'
" this Article and ‘ahy other provisioh of 'this'<Agréement, this -
vartIcIé.shalI prevail-to the exteht of;the_inconsistency; -

APPLICATION OF PROVISIONS RELATING TO TRADE

Notwithstanding paragrébh (i);

()

. (a) -Articles 4 and 35 shall apply to taxation measures other than

those on income or on capital; and.

the provisions of this Agreement;:requiring a Contracting

trade. in goods and services shall apply to téXatjon measures

i)

‘Party to provide most favoured nation treatment relating to

‘other than taxes on income or on capital, except that such
provisions shall not apply to:

an-advantage accorded by a Contracting Party pursuant to

the tax provisions in any convention, ‘agreement or
arrangement, described in paragraph (6.1)(b) of this

_Article; or

Cii)

ahy taxation measure aimed at ensuring the effective

~collection of taxes, except . where the . measure

arbitrarily discriminates between ~goods of -~ the -

Contracting Parties or .arbitrarily'-réstricts benefits

accorded under the above-mentioned provisions of this -

‘Agreement.
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~(3) APPLICATION OF PROVISIONS RELATING TO INVESTMENT‘

" "The ‘provisions imposing national treatment ebligatlons or most
.favoured nation obljgatiens‘under.Part 11l shall apply to taxation

measureseof'the»Contrecting Parties other than those on income

er;eh-eapital,’except that such provisions shall not apply to: -

(a)

. (b)

- Organisation;]

impeee ‘most favoured nat ion obligatidns{»with-‘respect to.

advantages accorded by a Contracting-Parfy-pureuant to the

‘tax provisions in any convention, agreement or~arrangement,
. described. in paragraph (6.1)(b) of this Article [or resulting

from membership of any Regional" Ecenomic Integration
(1) of : S

any taxetion measure concernihg the'effective_colleCtjon of

taxes, except 'where the measure arbitrarily discriminates .

between Investors of the Contracting Parties or arbitrarily

restricts benefitsAaccorded under the Investment proviSions

.of this Agreement.

EXPROPR IATORY AND DISCRIMINATORY TAXATION |

(a)

(b)

Article 15 shall apply to taxes.

Whenever an issue ariees under Article‘15, te'the.extent it
pertains-to‘whether a tax constitutes an expropriation or
whether a tax alleged to constitute an expropriation' is

discriminetory, the following provisions shall apply:

(i), the_'investor or the Contracting Party _alieging

expropriation shall refer the issus of whether the tax
is an . expropriation or whether the tax is
-~discriminatory to the relevanthcompetent tax authofity;

Failing such referral by the Investor or the

Contracting Party, bodies called upon to .settle> -

disputes pursuant to Articles 30(2)(c) or 31(2) shall
~make a referral to the relevant competent tax'

authorities.
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(ii) The competent tax authoriti9s shall, within a péribd of
‘six‘ months of such referrai, strive to resolve thé A
isSueslso Feferred. Where non-discrimination issues are
" concerned, the.competent . tax .authorities shall apply
the~non-dlscrlhjhation provisions of the relevant. tax
conventioh or,‘_iff there' is - no non=discrimination
_‘proyisibn in the'relevant~tax convehtionvapplfCable to
the tax or no such‘taX'canentiOn is in force between
'thé:cdntracting‘Parties.concerned, they shall apply the
non-discrimination principles under the OECD Model Tax
'ICdnvention 6n Income and Capital. '

(iii) Bodies caired' upon to settle disputeé pursuant ' to
Articles 30(2)(c) or 31(2) may take into account any
conclusions - arrived at by the competent tax

authorities regarding whether - the tax is an

‘exprobriation. Such bodies shall take into acéount_any ~-

conclusions arrived at within the six-month period
prescribed in sub-parégraph (ii) above by:the competenff
tax aufhorifies.‘ regarding whether - the tax s
' discrimihatory. Such bbdieé may also:take intora¢count
any. conclusions arrived at by -the competent - tax i
authorities after -the expiry of theisix—mpnth.period.

(iv) Under nov circumstances - shalll involvement of the
competent tax authorities, beyond the end of the six-.
month period referred to above, lead to a delay of

proqeed}ngs'under Articles 30 and 31.

(5) WITHHOLDING TAX

. For gfeater certainfy, Article 16 shall not limit_fhe right of a

(6)

Contracting Party to impose or collect a tax by withholding or

other means.

DEFINITIONS

(6.1) The tgrm "taxation'measuré" includes:
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(a)-any'pr6Vision_relating_to taxes of the domestic law of
~the ‘Contracting ‘Party or of a politicali subdivision

‘thereof or a local authority therein; and

(b) any provision relating to taxes of any ponvention'for>-

_the avoidance-« of double = taxation or any -other -
linternational-_agkeément.-or - arrangement--by . which the -

“Contracting Party is bound.

There shall be regarded as faxes on income -or on capital

- .all taxes imposed on total income, on total capitalvor on

- (6.3)

elements of income or of capital, including taxes on gains
.from the 'alienafion of property, taxes on estates,
inheritances and 'gifts, or substantially similar taxes, -

taxes on the total amounts of wageé or salaries paid by
enterprises, as well as taxes on capital»apbreciation.

“A-competent tax authority" méans the competent authority

pursuant to a double taxation agreement ln'force'beiween

‘the Contracting Paries or, when there is no such agreement

~ between the 6ountries“in qUestion{ the minister or,minfstry

(6.4)

‘responsible  for taxes or his  or its authorised

representat.ives.

For greater certainty, the terms “tax provisions" "and

"taxes" do not include customs duties.

 General comments

The Chairman of the Joint Legal and Taxation Sub-Groups meeting noted

that paragraph (2) might need redrafting to ensure consistency with

" " Articles 4 and 35 ahd possibly in relation td Article 13 bnce those

Articles had been finalised.

-Specific comments

24.1 : J reserve.
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[ARTICLE 251¢1)
_ STATE AND PRIVILEGED ENTERPRISES

Each :Contfacflng -Party shall ensure that .any state entefprise o

-whjch~[t-maintainS'or~establishes‘Shallrconduet,Tts-activities in

~.relation to the Sa[e;or_proVision,of1goods and.'services in its

" Area In a mannerf'consjstent With‘ the Contracting Party s

()

‘obligations under Part Ill of this Agreement.]

(2)

‘No Contracting‘sﬁarty shall. encourage or require such a state

enterprise to conduct its éctivities inc Iis Area ‘in a manner

:inconsistent wnth the Contractlng Party’s obllgatlons under other

‘ provlsuons of this" Agreement _ e

(3)-

(4)

[(5)

(6)

Each .Contracting Party Jshalle ensure_"that if it establishes or
maintains a state entity and entrusts‘such eniiiy-with regulatory;
adminlstratiye or other governmental.authority,,sueh entity shall
exercise such authority in a mannet consistent - with the
COntractlng Party's obligations under this,Agreement other than

eblygatrons.ar|5|ng under Articles 4 and 35.

No.lContracting Party shall encourage or require. any' entity to

which it grants exclusive or sbepial.bfivileges to conduct its

activities- in its Area in a manner . inconsistent with  the

_Contracting'Party’s_obligations undef this Agreement.

Any Contracting Party shall be free- to participate in Economic »

'Actiyity-vin'Athe Energy Sector through, ihter alia, direct
“participation by  the government or  through ‘state

enterprises.]ca)

For the‘burposes of this Article, entity includes:enysenterprise,'

"agency or other organisation or individual.
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ghelrman'g'ngte

Agreement on the substance »of' this Article has been reached, ‘Next -

Plenafy willfreverﬁ to the remaining footnetes_only;

Specific _comments

25.1 : N contingency reserve on all paragraphs except ~ for
' paragraph (5). ' '

25.2 : CDN and H scrutiny reserves.

25.3 : EC'and-USAereserves; seek that this paragraph be deleted.

- ARTICLE 26
" OBSERVANCE BY SUB-FEDERAL AUTHORITIES

{Each Cohtracting Party shali take all measures avallable'to it within
its constitution to ensure .observance of the provisions of this
 _Agreement'by_the regienal and local gOvefnments and other.governmental

authorities within ifs Area .](1)(2)-

General comments

During the discussion ef'this Article at the Plenaryjon 26vMay 1993 ne o
agreement ﬁas reached on.the text. Some delegatione ekpreseed the view -
that the adoption of the Iegally—bindfhg GATT—referencevapbroach in-the
Charter Treaty should. carry -with it the use of the text from fhe
Ufuguay Reund negotiatjons ,dealing with opservance by 'Sub-Federal=

authorities, extending this also to cover Investment.
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USA wants to revert  to this Article only after the overall balance of

_ the Charter Treaty is Aolear, taking also into account the poSition

adopted on a possible exception for REIO's under Article 27.°

26.1:

_ 26.2:

(1)

§Qggific.ogmments

Ec suggests to replace the present text of . Article 26 by the

‘<following, based on the wordlng consldered |n the context of the

GATT Uruguay round

"Each Contracting Party is fully responsible under this Agreement

for. the observance of all provisions of this Agreement and to:

»this end shall take all_ measures available to it to ensure

observance by regional and local governments and other

| governmental authorities within its Area. The dispute settlement

ﬂprovisibns of this Agreement may be invoked in respect. of

measures ’affecttng its observance. taken by regional or local

- governments or other governnental authorities within the Area of

the Contraoting Party."

AUS, CDN and -CH prefer the text of BA-37 which read:

“Each Contraoting Party shall take such reasonable measures as

may be available to it to ensure observance of .the provisions of

this Agreement by the regional and local governments and other

. governmental authorities Within the Area of a_Contracting‘Party."

~ARTICLE 27

EXCEPTIONS

There shall be no exceptions to Article 4 and 35. -

[(2) The provis:ons of thns Agreement other ‘than those referred to in

" paragraph (1) shall not ‘preclude any Contractlng Party from

adopting or enforcing any measures:
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- end.]
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[(a) necessary “to protect human, animal or’ plant life or .
health; 1(2) | | | |

(b) essential to -the . acquisition or - distribution of Energy
. Materials and Products in conditions of short supply arising
- . from causes -outside the controlyof that Contracting Party, if .
'such ‘ measures are consistent ‘With: the principle that all-
;other Contracting Parties are entitled to an equitable share-
of the .international supply of ‘such Energy Materials and
. Products and that any such measures that are inconsistent
with this. Agreement shall be discontinued as -soon  as the

conditions giving rise to them have ceased to exist

3)

provided that such measures shall not constitute disguisedf'
restrictions on Economic TActivity “in  the Energyf Sector, or
arbitrary or wunjustifiable discrimination between  Contracting
Parties or between Investors or other interested persons of

Contracting Parties. Such measures shall be duly motivated and

‘shall not . nullify or impair any benefit one or more other

Contractlng Partles may reasonably expect’ under this Agreement to

‘an  extent greater than . is strictly necessary to ‘the stated:

(1)

"The provnsnons of this Agreement other than those referred to in

paragraph (1) shal | not be construed

'v(a) to prevent any Contracting Party from taking any ‘measure

which it considers necessary for the protectlon Of its

essential security interests |nclud|ng those:

() reiating'to_the Supply'of Energy Materials and Products

to a military establishment; or

(i) taken in_ the time of war, armed conflict or other'

emergency in international relations;
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(b)

- (e)

(d)
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to prevent any Contracting Party from taking any measure in

pursuance of its obligations under the United Nations Charter
for the maintenance of international peace and security; or

to prevent any Contracting Party from taking any measure that

_rt_’cthIdets necessary ~relating to  the "implementation of

national .policies respecting the non-proliferation of. nuclear -

. weapons or other nuclear .explosive devices or needed to

fulfil . its ob]lgatiohs under the Treaiy on  the _Non;

'_Prpliferation of Nuclear -weapons, the Nuclear --Suppliers
Guidelines, and other international nuclear. nori-proliferation:
obligations or understandings; '

to prevent any Contracting Partyﬂ from taking 3ny measure
which it considers necessary for the maintenance of public
order. T[Such measures should not constitute a disguised

restriction on.Transit.](4)

The provisfons of this Agreement shall not be construed.so}és to

leige anyi*ContraétinQ‘ Party member ofl‘Regional Economicf

Integration Organisation (REIO) which aims at liberalising trade

and Investment betwéen its memberé wjihout raising the'ovérall_

[eVel ofrbarriers to. trade and Investment, to extend to another

Contraéting Party non—member of that REIO ‘the benefit of ‘any

-a REI10.]1" 7~

(65'

:tfeathent or preferénce resulting from the membership to -that .

REIO.

The same rule will apply to agreements aimed at establishing a

customs union or a free-trade area or leading to the accession to
(5) ' ' ' '

‘Specific comments

27.1 :

RUF .and USA reserves.

| 27.2':-.CH4reserve,



27.3 :

27.4 :

27.5 :

27.6 :
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CDN proposes a new sub-paragraph reading:

“(¢) .necessary for prudential, .fiduciary or .. consumer

protection reasons".

CDN will revislt'itsfposition in ‘the light of the outcome on ;

Article 13.

USA reserve.

At _the December Plénary some delegations"opbosed the _REIO‘;
clause .in the form redrafted by the EC. The Chairman cbncluded

that .an Informal Sub-Group of experts should meet during

January or February 1994 to come up With a solution for the
next Plenafy.’Any-delegation which would Wishfto parficipate in

- the Sub-Group meeting should notify the Secretariat of the name
- of their expert not later than 14 January 1994. The EC will
then arrange the meeting of this Informal Sdb-Gron;

EC. wished not to prejudice .arrangements and international

commitments, both for its Euratom Treaty procedures and‘for

assistance to the coal sector aimed inter alia at reducing

‘'social and regional problems.:
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PART V
-.DISPUTE_SETTLEMENTS

~ ARTICLE 30

~ SETTLEMENT OF DISPUTES BETWEEN AN INVESTOR AND A CONTRACTING PARTY- o

‘Disputes between a COntracting'Party and an lnvestor‘of'another

Contracting Party relating to an Investment of the latter in the

Area of the former, which concern an alleged breach of an

obligation of the former under Part 11l (except under Article

: 13(4)),“Shal(,'if'possible,'be settled ahicably.

If such disputes can not be settled according to the"provisions of .

paragraph (1) within a period of three months from the date on

‘which either party to the dispute requested amicable settiement,

the - Investor party to the dispute may choose to submit it for

M J
resolution:

(a)
(b)

{

(a)

(b)

to the courts or administrative tribunals of the Contracting

Party party to the dispute; |

in accordance with'any applicable, bkévlbUsly agreed dispute
settlement procedure;. or ' '

~in accordance .with the following paragraphs of this Article.

Subject only to sub-paragraph'(b)(i),'eaéh Coniracting Party

hereby gives its unconditional consent to the submission of a
dispute to international arbitration or conciliation in

accordance with the provisions of this Article.

(i) The Contracting Parties listed in .Annex ID do not.give

such unconditional ‘consent where the Investor has
previously submitted the dispute under paragraph (2)(a)
or (2)(b).
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(I'i) For the sake of transparency, Contracting Parties that

1)

_are listed in :Annex ID shall state their policies, -
practices and  conditions = in Cthis - regard to the
SGcrétakiat,.és soon as possible and>ln ahy case no'latgrl .
than the date of_ the deposit of their .instrumqntl'Of .

' ratification,'aéceptance or appfoval'in.accordance with
Article 44. B '

In the. event an InVestof chooses to submit the dispute’ for

(a)(i)

“‘resolution under paragraph (2)(c), the Investor shall further

‘provlde-his.cpnsent in writlng'for the dispute_to:bé submitted to:

The International Centre . for Settlement of Investment
Disputes, 'established_ pursuant to the Convention on the

'Settlemént of Investment - Disputes between States and

Nationals of other States opened for sfgnatufe at
Washington 18 March 1965 ‘(ICSiD Convention) if the

'-Cohtracting Party of the Investor and the Contracting Party

(i)

party to the dispute are both parties to the ICSID

Convention); -of

The Internatiohal ‘Centre for Settlement of Investment

Disputes, established pursuant to the ConVentidn'referred

‘to.jn:sub—paragraph (a)(T),vunder'the rules governing'the

"Additional Facility for the Administration_of Proceedings

by the,,secretafiat' of the Centre (Additional Facility
Rules), if the Contracting Party of the Investor- or the
Contracting Partyfparty_to the dispute, but not both, is a

party to the ICSID Convention;

(b); a

OR

sole arblitrator 6r ad hoc arbitration tribunal:éstablished

under ‘the Arbitration Rules of the United Nations Commission .
on International Trade Law (UNCITRAL);

OR
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o (e) an arbitral proceednng under the Arbltratlon Instltute of the

5)

(6)

(7).

(8)

Stockholm Chamber of Commerce

(a) The censent given in. paragraph'(si-together with-the»written
'consent of .the . Investor.given pursuant to paragraph (4) shall
satisfy the requirement for:

(i) written consent of the parties to a dispute for -purposes
ofIChapter Il of the ICSID Convention and for purposes
of the Additional Facility Rules; and

1 an “agreementiin'writing“ for purposesfof'article'Illdfr?7
the United Nations Convention on the Recognltion and
Enforcement of Foreign "Arbitral- Awards, done at New '
York, 10 June,; 1958 ("New York Convention").

~ (b) - Any arbitratien under'thiS'Artic]e shall at the request -of

any party to the dispute be held in a state that is a party
| to the New York\Comventjon.-Clatms submitted to arbitration
hereunder shal be.coneidered to arise out of a commercial
relationship or transactiom for thevpurposee of article'i'of
that Convention. | o '

. A tribunal established under -paragraph (4)‘sha||>decide the isSues

-in dispute in accordance with this Agreement and appllcable rules

and prlnCIples of internatlonal law.

An Investor other than a natural person which'has'the_natiomality

of a Contracting Party party ‘to the disbute on the date of the
written request-referred to in paragraph (4) and Whieh;_before a
dispute between it and that Contractimg - Party . arises, iel
controlled by Investors of another Contracting Party, shall for
the purpose of article 25(2)(b) of the ICSID Convention be treated

as a "national of another Centraeting State“ .and shall for the

- purpose of article 1(6) of the - Addltional Facilfty Ru]es» be

treated as a “national of another State“

[The awards of arbitration, which may. include -an. award of

interest, shall be finél and binding upon the parties to the
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dispute. -An award of arbitration concérning. a measure of a sub-

federal government or authority of the disputing Contracting Party
shall provide . that the: Contracting Party may pay monetary- damages

Aln lieu of any ‘other remedy. granted. Each COntractlng Party shail

.acarry out without delay any .such award and shall make prov:sion

“for the effective énforcement in ‘its Area of such awards. ](2)

Chairman’s note

Excebt for posslble reversion of paragraph (3) pending Annex ID
';submisslons and footnotes 30 1 and 30.2 negotlatlons |n the Plenary are.

zflnlshed

Specific comments

30.1: The SubFGroup Chairman has suggested'the following wording to be
- placed in the Charter 'Treaty_ to ‘solveh the N :constitutional
‘problem: - '

" "Norway may at the time of ratification or at any subsequent.time

by notification to the depositary declare that it gives its
unconditional consent to the . submission -of a -dispute to
‘international arbitration or concullatlon in accordance with the

prOV|slons of thls Article.".

The Chairman urged delegations to consider acceptable Ianguade to

find 'a”'solutlon to this problem, 'e.g.7 by inclusion of a

Declaration from N indicating the political wlllingness to make
;-an effort to accept the unconditional consent. |

 30.2: The Sub-Group Chairman has proposed this'text in an effort to
address CDN constltutlonal concerns in relation to final awards

‘but not in relation to interim awards.

~.EC stated readlness to reflect favourably on the compromlse text

if CDN would wuthdraw |ts proposal related to interim measures

reflected above
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" ARTICLE 31
SETTLEMENT OF. DISPUTES BETWEEN CONTRACTiNG PARTIES

Contracting'Parties_shallrendeavourAto;séttle.disputqé Concerning

) fhé -abpiication or .interpretation of .this Agreement through

diplomatic channels.,'

If ‘a dispute has not‘been}settled in'é¢COrdance'With paragraph

(1) within a reasonable period of time, either ‘party thereto may,
except . @s otherwise provided .in this Agreement._Or vagréad‘ in
writing by the 'Contracting Partfes, éng as  concerns the
éppiication or interpretation Qf Artjcle 7 or 22, by writfen

notice submit the‘mattef{fo-an ad hoc trfbuna] under this Article.
Such an ad hoc arbitral tribunal shall be constituted as'fnllows:

(a) The Contracting Party instituting' the proceedings shall
“appoint one member of the ,trinunél and inform- the. other.
‘Contracting Party'to ihe dispute of its éppbintment within 36.
days of receipt of the ndtice.féferfed to in'paragfaph'(é)

by the other Contracting Party;- | |

(b) Within 60 days of the receipt of the written notice referred

~to in baragraph {2), the other Contracting Party party'to the

‘“dJSpute.shaII appoint one member. If fhe appointmgnt is not
made within the-time limit prescribed,'the Contracfing ﬁarty
having instituted.thenprOceedings may, within 80 days of -the
receipt of the written notice referréd~to fnnbaragraph‘(2)

-'request ~that the ’éppointment be made . in. accordance Wwith
paragraph (3)(d) ; '

(c) A third member, who may not be a national or.cit}zen‘of.a

Contracting Party party to the dispute, shall be appointed
by the Contracting Parties parties‘ to the dispute. That
member shall be fhe President of the tribunal. If, within 150

days of the receipt of the notice referred to in



(d)

(e)

(1)

(@)

(h)

(i)

_paragraph (2), the Contracting Parties are unable to agree on

ihe appointment of a third member, that apponntment shall be_

made, in accordance with paragraph (3)(d) at the request of

_either Contractlng Party submltted within 180 days of the
receipt of that notnce.

Appalnthents .raquested. td -be .made . in- accordance with this
paragrabh fshaJ[ be made by the Secretary-General - of the
Permanent. Court of<1nternatiohaerfbjtratlona(PCIA)-witﬁin;30.
days of the receipt of a requestito dp so. If the Secretary

‘General is prevented from dischafglng this task, the
~appointments shal?t be made' by the First Secretary of- the:'
" Bureau. If the latter, in turn, is prevented from discharging’

this.task, the appointments shall be_made by the most ‘'senior

Deputy.

Appointmants made in accordance with paragraphs (3)(a) to .

- (3)(d) shall be made with regard to the qualifications and

experience, particularly in  matters covered by this
Agreement, of the members to beiappointed; ‘

jn thevabsehCe of.an agreement to the contrary between_the
Contfacting Parties, the AfbitrafionaRules of UNCITRAL shall
govern, except to. the extent modified by the Contracting
Parties parties to the dispute or by the arbitrators. The

‘tribunal shall take its decisions by a majority vote of its

members.

The tribunal shall decide the dispute .in accordance with this
Agreement and. applicable rules and principles of

international law.

[The arbitral award shal | be final and . binding upon the

Contractlng Partles partles to the dlspute ](1)

The .expenses of the tribUnaI; including the remuneration of

its members, shall be borne in .equal shares be the“

" Contracting Parties parties to .the djsputé. The tribunai
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_may; however, at its. diecretion “direct  that a higher
proportion of the costs be paid by one “of the Contractlng'
Parties partles to the dlspute

(J)‘.Unless‘the>ContractinglParties-pérties to the dispute agree - -
otherwise,ethe‘trtbunal»shaiLuslt.in.the-Hague,aand use the
premises and facilities ~of _the Permanent = Court. of
Arbitration. | |

(k) A oopy of the aWard-shatl be deposlted with the Secretarlat
whlch shall make it generally avallable

Chairman’s note

Negotiations in the Plenary finished.

ARTICLE 32
NON-APPL ICATION OF ARTICLE 31 TO TRADE DISPUTES

[To the extent‘thatfa dispute betweentContracting Parties concerns the
application of Article 4 or 35 and no other Article of this Agreement,
it shall not be settlied under Article 31 unless the Contractlng Partles

par tles to the dlspute agree otherwnse ](1)-

eneral comment

In the June Plenary Articles 32 and 33 were briefly discussed. . No
decision could be_taken‘because'it became clear that the content of
these Articles is strongly dependent on the outcome of the discussion

on Article 4.



Specific_comments

32,1

J,requests'clarlfication of wofding "To.the -extent ‘that" and -:

~."or 35 and no otheruArticle"ywhich it-considers confusing. J
- suggests that this'Article should read: | |
-“Article 31 shall not app]y tovdisputes'with respect to GATT‘
and Related Instruments, uniess the Contractnng Parties parties
~to the dlspute agree otherwise."
‘ARTICLE 331"
. SETTLEMENT OF DISPUTES ON APPLICABILITY OF ARTICLE 31
(1) If a'disagreement arises over:the apptication of Article 32 to a

dlsgute a Contractnng _Party partx to the dlspute may refer the
matter to an ad hoc arbltrat|on under this Article. ln_the Ilght

- of the'overari balance of rights and obligations in the GATT and

Related —Instruments and in this Agreement, resDectiVe]y. the

‘arbitration shall determine the extent to which the dispute should

be_brought under the GATT and Related Instruments or Annex D of

this Agreement and to which it should be brought under Article 31

of this Agreement, or both, if the dispute is to be settled under

both GATT and Related instruments or Annex. D of this'Agr;eement ahd .

Article 31 ef-this Agreement, the arbitrator'shell also determine

which_elements of the dispute are to be considered under which

procedure and _the sequence of such consideration. Only for

-compelling reasons should issues in _a dlsgute gertalnlng to

lelgation§ under Artlcle 4 or 35 of thls Aqreement be cons.idered

" under Article 31 of this Agreement

(2)

Such an arbitration shall be constituted as follows:

(a) Within 30 daye of the referral “pursuant to paragraph (1), the.
Contractlng Partles parties to the dispute shall choose a

‘sole arbutrator who may not be a natlonal or citizen of a



(b) .

(c)

(d)

()
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'Contracting»Party party to the dispute. If, within 30 days of
,therreeeipt of the request for arbitration, the Contracting .
‘Parties parties to the dispute are unable to agree on the

appointment of a -sole arbitrator, that appointment shall be

‘made, In accordance ‘with paragraph (2)(b) below, at .th

request of any‘Contraeting'Party party to the dispute;

An appointment pursuant to paragraph (2)(a) above shall be

made by the 'Secretary-General of the Permanent 'CeUrt of

‘International Arbitratien (PClA) w:thin 30 days of the
”reeeipt ef a request to do so. If he is prevented from

discharging ‘this task the appointment. shall ‘be made by the

First Secretary of the Bureau If the latter, in turn, is

prevented from discharging th|s task the appointment shall be.
made by the next most senior Deputy,

Appeintments made in accordance with paragraphs (2)(a) and
(2)(b) above shall have regard to the qualifications ‘and.

experience particularly in matters covered by'thie Agreement

‘and by the GATT and Related Instrumentg* of the arbitrator to

be appointed;

In the absence of an agreement between . the bontractingA

Parties - partles to the dispute to the contrary, the

arbitratlon‘ rules of the United Nation Commission on. ..
_International Trade Law (UNCITRAL) shall apply, except to the

extent modified by the Contractlng Partles partles to the

' 'dlspute or by the arbltrator

The decisions of the arbitrator under this Article shall be

taken within 60 days of .this appointment in accordance with.

this Agreement and international  law and shall take account

of the desirability of an orderly and timely resolution of

the dispute;

The arbitrator’s award shall be final and blnding upon the
Contracting Parties parties to the dispute;
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(é) The expenées'of the‘arbitfator, including his remdneration,
shall be bbrne_ih equalvshafes_by'the.Contra¢tin§ Parties
paftles ﬁb the dispu;e."The,arbitratof'may, however; at his
discretion direct that a highér proportion of the costs be

"~ paid -by one. of - the <Contracting Paftqu parties ‘to -the
‘dispute; - ' h -

';(h) Unless tﬁe Contracting Pafties barties to the dispuﬁe}égree
' otherwiée,'the arbitrator shali sft,in,the Hague, and wilr}*

' use . the pfemrses and fa¢1fities of the Perhanent Court of
‘Arbltratlon; | '

(i) A copy of the award shall be deposited with the Secretariat

~ who shall make it generally available.

Neither -Contracting .Party shall initiate or continue dispute
‘settlement proceedings under the GATT or a GATT Related

Instrumpnts or _under Article 35.' Anngx D of this Aqreehent

/pendlng the résults of arbitration pursuant to this Article.

eneral comment

See General comment under Article 32.

. Specific comments

cific comments

33.1 : J suggests deletion of this Article for the following reasons:

 a) in an actuél_dispute seftlement procedure, when an aécusing
Contracfing Party shbmits_a dispufe_fo-a certain dispute-
settliement ”procédure, it will 'Spéc1fy the relevant—"
provisibns:of this Agfeement ﬁhich, it thinks, afe.violated.

:by.ahother”Contracting Party. Therefore, each disputg will
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" be treated under the suitable dispute-settiement procedure.

It is not unusual that a dispute should contain. more than.

one 4di§puted» point and is *brought under more ‘than one  '-
“procedure. It will not make problem in itself.

“Article 33 provides that the arbitrator  shall determine -

which elements of -the dispute "are -to béjansidéréd-undér,—

which'procedure’in'Case of disagreement. with respect to

i dispdté-settelement¢brochuke. This, in other -words, means - -
“that ‘the arbitrator will make a judgement on the relevancy
‘of GATT, which in itself is the interpretation of GATT,

should not be made in fora other than those .in the GATT.
Otherwise, it will ~make confusion concerning the
interpretation of the GATT. ' : L ,
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PART VI
TRANS I T IONAL
ARTICLE 35

INTERIM PROV]SIONS ON TRADE RELATED MATfERS

So long as one or more Cdntracting Party‘is'not>a party to the GATT

‘and Related Instruments, the following provisions shall apply to trade °

between'Contracting'Pafties at {east one of‘whiéh is not a party to the

(1)

(2)

(3)

) GATTvor.a relevant Related Ihstrdmentf.'

LIf such trade is governed by én existing bilateral _agreemeht'

between - those Contraéting Parties, that agreement shall apply
_beiween' them following notification to alll.other Contracting
Parties by both Contracting Parties concerned providéd that its
application' does not (1) distort the trade of “any ‘third
Contracting Party.](2) - ‘ ' - ‘

[In é]l.other_cases trade‘in Energy Matéfials and Prpducts'shall
be governed by thé proviéjons}of the GATT and Related Instruments,
as in effect on 1 July 1992, aé'if all such Contracting Parties
were members of GATT and‘applied the Related Instruments except as

' prqvided ~in  Annex G. - The Charter Conference may amend -

AnneX'G.](3)”

Each signatory to this Agreément;_ and each s}ate or Regional
Economic Intégration Organisation. acceding to this Agreement,
shall on the date of its signatufe or of its deposit 6f its
instrument of accession, deposit with the Seqréiariat list of all
tariff rates and ofhér charges at the level appliéd on such date
of signature or deposit, on Energy Materials and Products -imported

into its Area.
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- (4) [Subject to paragraph (5) below, each Contracting Partytundertakes .

net'.to -increaee ‘any tariff rates or other charges on Energy
Materials or Products abcve the level applied.en the date of its
signature'or deposit as.referred to in paragraph (3).

(5) thwithstandlng paragraph (4), a COntracting Party mayimaintain
glimited exceptions to the obligatlons of paragraph (4), provided
that it deposlts wlth the Secretarlat ~on the date of sugnature or

deposit as ,referred to in paragraph (3). along WIth the list.

Zreferred to in paragraph (3), a Ilst of . such exceptions,“
specifically .identified by reference to the Hs or CN items to
?‘which such ‘exceptions apply 1(4)

' :(6) AAnnex:fD_ to this Agreement shall" apply‘ to disputes: regarding
.compliance with‘provisions-appljcabie to trade under thisAArticIe,
except that Annex D shall not apply to any dispute _between _
Centracting- Partfee, the suhetance of 1Whiche arises under an -
agreement that: | " | |

(a) fhas been nottfied in accordance with and meets ‘the other,

requlrements of paragraph (1) of th|s Article; or

(b) ~establishes a free-trade area or a customs union as descr ibed
in Article XXIV of the GATT. o |

At the June Plenary countries were invitedSt0'send:information on their
applied tariff rates (see paragraph (3)) to the Secretariat "in the
~short term. To date the Secretariat'received no submissions from the
following .delegations: N, M, IS, S, SF, TR, LIiT, LAT, EST and all
Repdbllcs of the former Soviet Union. - ) ) o A
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Specific comments '

35.1:

35.2:

'AUS suggests_:fo insert: "undermine the rights of other GATT
Confragtihg Parties. .and. signatories to relevant Related_

Instruments nor".

At the request of the Chairman to redraft paragraph (1) the USA
has broposed the following text for paragraphs (1) and (2):

'"(1)_ Trade in Energy Materials and.Producfs_shall bé govérned~b)‘
the proVisions of the GATT, and Related Instfuments. as in
- effect qh_1 July 1992, as if all such Contraéting Parties
were members’of.GATT and éppliéd_the’Rélated InStfpmehts.
except as provjded in Annex G. The Charter Conferencé may

“amend Annex G.

(2) If ‘trade in Energy Materials and Products Is Agoverned by
Iegislation; existing as of 1 Ju!y 1992, . which is
inconsistent - with the pfbvisiéns-iof_'paragraph (1, .the,

_provisions of such Iegrslétion'shali'govern'to the extent 6f.

" the ‘inconsistency."”

35.3: EC reserve in light of the solution to be found for Article 4.

~ 35.4: USA, CDN and J prefer deletion of baragraphs (4)'and’(5).__

(1)

ARTICLE 36

TRANS | TIONAL ARRANGEMENTS

-In recbgnition of the need for time to adapt-to the requirements

of a market eéonomy, a Contracting Pérfy listed in Anndx T may
temporarily suspendv full'compliance with its obligations under
any one or more of the following provisions(1) of this

Agreement, subject to the conditions in paragraphs’ (3) to (6): |
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Article 7, paragraphs (2) and (5)
Article 23, paragraph (3)

. [oL]

(2) -

(3)

. (4)

Other\ContractingﬁParties‘shall-assist‘any~Contracting Party which
has suspended’fuii compliance under paragraph (1) to .achieve the
conditions under which such suspensuon can be terminated [DL]

Thi§ assistance will_be_ qiven in whatever form they consider mgst

gffectivg to respond to the needs notified under g ragraph (4)(c)'
inciuding, where agpropriate throuqh bllateral or multilateral

' arranggmgnts

"The applicabie provisions, the stages towards full implementation
‘ of- each, the measures to be taken and the date or, exceptlonally,v

contingent event, by WhICh each stage shall be completed and. -

_ measure taken are Ilsted for each. Contractlng Party claiming

transitlonal arrangements in Annex T to this Agreement. Each such

"Contracting Party shall take the measures listed by the date (or .

dates which may differ for dlfferent provisions;-and-different

stages) set out in that Annex. Contracting Parties which have

'temporarily suspended full compliance under paragraph :(1)' [DL]
undertgke to compiy fully with the  relevant obllqatlons by

[1 January 1998]. Should a Contracting Party find it necessary,.

due to exceptional circumstances, to request that the period of

such temporary suspensions _be extended or __that any further

~ temporary suspensions_ not previously listed in Annex T be

introduced, the decision upon such a request shall be made. by the
. Charter onference '

.A_Contracting_Party which has-invoked transitional arrangements

shall notify the Secretariat at least once in every 12 months:

(a) of the implementation of any meaSures'Iisted in .its Annex T

"and of its general progress to. full compliance;

i (b) of the progress |t expects to make during the next 12 months

towards full compiuance_wuth its obligations, of any problems
it foresees and of its proposals for dealing with those
problems;"
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.of the need for technjcal.assistahce to facilitate completion

of the'stages set out in Annex T as'hecessary for thé-full
imp lementat ion '@f this Agreement, - or “tb deal. with  any

" problems noted in subparagraph (b) as well as-.to promote
‘other necessary market oriented reforms and. modernisation of - -

its energy sector;

. [DL] of any gossible vneed to make a request _of the kind

referred to in paragraph (3).

_ (5) The Secretariat shéll:

‘circulate to all Coniracting ‘Parties the »notificationé

referred to in paragraph (4);

circulate. and actively promote,‘relying where apprdpfiate 6n
arrangemehfs' in .6ther international organisatidns the
matching of"ﬁegds for and offefs of fechhicél assistahce
referred to in paragraphs (2) and (4)(e); o

circulate to all Contracting Parties at the end of each six

“month beriod a summary of any notifications madel'uhder.
- paragraph (4)(a) and of.ény'notificatlons under .paragraph-

(4)(d).

Charter' Conference shall annually ‘review the progress by

“Contracting Parties-towa;dé implementation of the provisions of

this Article [DL] -and the matching of needs and offers of

_technical assistance referred to in. paragraphs (2) and (4)(c). In

the

course of that review it may -decide to -take appropriate

action. [DL]_

Geherglfggmment

"The Article contains a modified text proposed by ‘the Chairman in

CONF-77.
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next Plenary' should focus on the following three unresolved
polnts ‘ ' B ’
a) Dgte for max imum duratlon of the suspenS|on. Proposed at an
earlier stage to be 1 January 1998. '
'b) "'Yoting rules for - extensnon of the transltlonal period of any
further temporary suspenslons. ‘The Article _as drafted - now
automatically provades'_for three fourth' voting procedure on’
: matters subject to -decision by the Charter Conference. I f, as
‘'suggested by EC, the rule of consensus was applied, this could be
" implemented by introducing in Article 41(1) a new subparagraph.
'reading: ' o
“(h) approve actions under Articles 36(3)".
c) ‘Provisions eligible for transitional arrangements. The discussion

.should concentrate on which key Articles might not be candidates

for transitional arrangements.

Specific comments .

. 36.1:

It has been agreed that the decision on whether transitional

' arrangements can be claimed for a ‘particular Articlel'of the
Charter Treaty shall be taken after the Plehary has agreed on
that Article. ' |

The present list of Articles eiigibie 'for. transutlonal
arrangemepts set out in paragraph (1) contains only those
provuslons which already have been endorsed by the Plenary. All .
other provisions proposed either originally by the WG |1 Chairman
;(wlthout square brackets) or requested by -delegatlons dur ing
Annex T reViewvsessions (in square brackets) are Ilstedbbelow. If
‘and when the Plenary decides that a specific provision is
eligible for transitional arrangements;'it will be added to the‘

list in paragraph (1).
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[Article 31

[Article 4] ‘

Article 8, paragraphs (1) and (3)

[Artlcle 8, ,paragraphs (2), (4) and (5)]
Article 10 | B - |
[Article 13, paragraphs (1, (@), (3) and (4)]
Artlcle 13 paragraph 5) ‘ L
Article 13" TER, paragraph (1)

[Article 15, paragraph (1] _
tArtic]e‘16,'paragraphs»(1) and (3)1] _
Article 16, paragraph (2), limited ‘to. members of former USSR

‘with respect of transfers between,V"

'them '
‘Article 24, paragraphs (2) and (3)

[Article 24, paragraphs (1).and (4)(b)]

" Taxation Sub-Group frecommends that Arflclé* 24. should‘-not be

eligible for transitional arrangements.
I . . : B R -
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léART-VII
STRUCTURAL ANp,;NSTiTUTloNAL

ARTICLE 3# B

P#OTOCOLS'_A

The Charter Conference may authorise the négotiafron of a number
of Protocols in order to pursue . the objectives and principies of

the Charter.

‘Any signatory to the Charter may participate in such negotiation.

A state or Regional Economic Integration Organisation shall not

become a‘Confracting Party to a Protocol unless it is, or becomes

at the same time, a'signatory to the Charter and a Contracting
Party to this Agreement. 2

Subject to paragraph (3) above, final provisions applying to a

Protocol shall be defined in that Protocol. -

A Protocol shall apply only to the Contracting Pérties which
conSent_té be bound by it; and shall ndt derogate from the rights
and >obligations Qf those «Contractihg Parfles_ not party to the
Protocol . | : : o |

Chairman’'s note

,'Negotiatlth‘in the Plenary finished.
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ARTICLE 39
CHARTER CONFERENCE
Thé*Contracting'Parties shall meet periodically in4a4Conference.“

(hereinafter ,referred to as "the Charter :Conference") at. which

each’ Contracting - Party  shall .be entitled to _have ‘: one

representative. Ordinary meetings shall be _held at intervals

determined by ‘the Charter Conference. -

Extraordinary meetings of the Charter Conference may be held ati

~times other than those referred to in paragraph 1) ‘as may- be

determined by the Charter Conference or at the written request of

ﬂany Contracting_Party,,provnded that, wlthln six weeks of the
‘request being communicated to them ,by_ the ,Secretariat, it is
B sdpported by at least one-third of the Contracting'Parties. '

[The Charter Conference shail:](1)

(a) ‘carry out the duties assigned it by this Agreement and

Protocols;

(b) keep under review and facilitate the implementation of the
principles of the Charter and of the provisions of this
Agreement -and the Protocols; '

(¢) facilitate in accordance with this~Agreement and Protocols
~the co-ordination. of appropriate generalimeasures_to carry
out the principles of the Charter; ' '

(d) consider and adopt programmes of work to be carried out by
the Secretariat;

(e) consider and approve the annual accounts and hudget'of the

Secretarlat
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- (8)

(6)
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(f) _consider “and approve or ‘adopt the terms of any headquarters-
or ,otheri-agreement, |nclud|ng privileges ‘and immunities"

*considered‘ necessary for the Charter Conference and the‘

Secretariat;

- (g) encourage cooperative efforts -aimed- at facilitating and
L promoting market oriented reforms -and. modernisation of energy}f'
. sectors In those countries of .Centra!l and Eastern Europe and - -

‘the former Soviet.UnlonaunderQOlng.economlc transition;

'(h) authorise negotiation of, approve the terms of reference of

such negotiation and consider and adopt the text of
Protocols; e - -

(i) -authorise 'the-;negotiation of and consider and 'approve or

adopt Association Agreements;

) consider and adopt texts of amendments to this Agreement ;

(k) appoint the .Secretary ‘General and take all decisions
| necessary for ‘the 'establishment and functioning of the

e

Secretarlat ;including the -structure,, staff levels and

standard terms. of emp loyment of officials and employees

In the performance of its duties,.the Charter Conference, through

the Secretariat, shall cooperate with and make as full a use as

possible, ~consistently with economy and. efflciency,. of the

services and”programmes of other |nst|tutions and organlsatlons

- Wwith established competence in matters related to the objectives

of this Agreement.

The Charter Conference may establish. such subsidiary bodies as'it_

considers appropriate for the performance of its duties.

The Charter COnference,shall consider and adopt rules of procedure

and financial rules.
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7(7) th1999fand thgfeafter"ét intervais (of not more thah S years) to
»be’déterminéd by thé Charter Confefence, thé Charteerpnfefénce
shall' thoroughly revieﬁ the -funct[ons..provided for in _tﬁis_>
Agreement in the light of the extent to Whicﬁ the provisions of
this- Agreement -and ,Protocols have been implemented. At “the

“conclusion of each review the Charter: Conference may amend or
uabbllsh thebfunctions,épeciffed }n'paragrabh (3) and may discharge
the secretariat. ' o

.- General comments

Chaffman.noted thaf agreemenf_on substaﬁcé of‘this\Arfiqie has been
reached. ‘

Specific comments

39.1 : J proposes Feplacing with: “The functions of the Charter
" Conference shall be to:". ' ' '

This pfopoéal was considered by the Legal Sub—Group dUr}ng the
June Plenary (see Room Document 16 of 1 July 1993).

'3The Legal _Sub-GroupA agfees that some - subparagraphs bf
paragfaph(3)7des¢ribé functions of the Charter Cdnferehce>whiCh
are not Fobligations"} For that:reason,.the.Legal Sub-Group

advised that the Plenary might decide that some amendment to
Artiéle_ 39(3)._is warranted,HoWever, the possible alternathe
‘formulations likewise have imperfections. '

Thlé appears to be a drafting question without legal -
ramlflcations;‘because'in ité context the Word "shall" clearly
" would not be underétood as cohpelling the Conference to take
the actions enumerated in subparagraphs (h), (i) or (}), but

rather as making Conferenbe"action a sine qua. non to ‘the
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activities described. Accordingly, = despite ‘its: -drafting
imperfection, - the ‘Legal Sub-Group does not 'objéct to the
present text from a legal standpolnt}'Neither'Would the Legal
Sub-GrSup'obJéct from a'legal standpoint to breambular-language
reading: .“The functions of the Charter Treaty shall be to:"

" ARTICLE 40

SECRETAR |AT

In carrying out its duties, the Charter Conference shali. have a

Secretariat which shall be composed of a Secretary General and"

" such staff as . are the minimum consistent with efficient

per formance.

The Secretary General shall be appointed by the Charter

Conferenép. The - first such appointment shall be for; a maximum
years. ' ' ' '

L] .

In the performance of its duties the Secretariat shall be

responsible to and report to the Charter Conference.

The Secretariat shall provide the Charter Conference with all

necessary assistance for the performance of its duties and shall

“carry o@t the functions assigned to it in-this Agreement or in any

Protocol and any other functions assigned to it by the Charter

“Conference.

The Secretariat may enter into suchAadministfative and contractual
arrangements as may be required for the effective discharge of its
functions. A '

Chairman’s note

Negotiations in the Plenary finished.
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~ * ARTICLE ‘41

VOT ING

). Unanimity of - the- Contractlng ‘Parties present and votlng at the -

' wvmeetlng of the- Charter Conference -where_ such matters fall to be.

- declded shall be required for decisnons by the Charter Conference .
to:- o

(a) adopt:amendments»to:thistgreementvother than-amendments to -
Articles 39 and 40; '

(b) approve accessions to thts Agreement under Article 46;

(c) authorize the negotiation of and approve or adopt the text of
i Association. Agreements; ' '

(d) [approve adJustments to Annex BJ;(1)

(e) approve the adoption of ‘and modification to Annexes EM and -
. _, | _ | °

) amend'Annéx‘G; and

il(g)"approVe‘ the Secretary General ‘s nominations of panelists
under Annex D, paragraph (7).

rThe'Contracttng Parties shall make every eftort'to,reach agreement

by censensue on any ether matter requiring their deCision-under
jthls Agreement . lf ‘agreement -cannot be reached by . consensus,
: paragraphs (2), (3). (4) and (5) shall apply

(2) ‘Decisions on budgetary matters 'referred to in Article 39(3)(e)
shall. be taken by a,AQuaIified' majority of Contraeting 'Parttes
~ whose assessedwcontributions'aS'specified in Annex B repreSent?'in
Vcombinatlon, at  least “three fourths of the total - assessed

contributions'specified therein.




&)

(4)

Decisions.oh matters referred .to in Article 39(7) shall be taken .
byﬂg three fourths majority of the Contractlnngérties.

Except 'in cases specified in paragraphs (1)(a) to (1)(g), (2) and
(3) and as otherwise specified in this Agreement, decisions -

. provided for in:this.Agreement shall be .taken by a three fourths'
majority of the ]Conﬁracting Pafties.‘present and. voting at ‘the"

' -meeting .of the1Charter.COnference-atﬁwhich such mattefS'fa[i~;o be: -

(5)

- (8)

(N

(8)

decided. -

"For ‘purposes of this: Article,"Contractlng Parties présent and
ivoting“ means Contracting Parties présent‘and casting affirmative

or negative votes, provided that the Charter Conference may decide
upon rules of. procedure to ‘enable such decisions to.be taken by.
Contracting Parties by correspondence. | '

Except as provided in paragraph (2), no decision referred to in
this Article shall be valid unless it has the support of a simple
majority of the Contracting Parties. B

A Regional Economic lntegratioh Organisation shall, when voting,
have a number of votes equal to the.number of its member states
which are Cohtracting Parties to this Agreement;?brévided thét
such an organisafidn'shall'not exercise its right to voté-if its

member states exercise theirs, and vice versa.

In the ‘event: Qfﬂ'péfsiétent arrears . in 1a> Cohtracting  Parti's
discharge of Afinahcial obligations under this Agreement, the.
Charter Conference may suspend that Contracting VParty'sj voting
rights in whole or in part. '

Chgirman‘s'hote

Negotiations in the Plenary finished.
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ARTICLE 42

FUNDING PRINCIPLES

‘Each Contracting Party shall bear Its own costs of representation
. .at meet}ngs of. the Charter Conference and anyasubsidlary~bodles,A

iThe cost of meetlngs of the Charter Conference and any subsldiary S

bodles shall be regarded as a cost-of the Secretarlat

The costs of the secretariat shall be met by the Contracting

-Partieé? by assessed» contr{butioné payable in the.'proportions

sbeéifled in Annex B, which maY be adjusted from time to time in
accordance with Article 41(2). B

EachAProtocoi may contain provisions to assure that any costs of
the Secretariat arising from a Protocol arée borne by the Parties
thereto. ' ' ' ' '

The =~ Charter Conference. nmay accept additional, ' voluntary,
contributions from one or more Contracting Parties or from other

- 'sources. Costs - met from such contributions shall - not be -

considered costs of the ‘Secretariat - for the. purposes of
paragraph (3). ' ’ ‘

ghgirmgn'svnote

Negotiations in the Plenary finished.
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PART VIIL .
FINAL PROVISIONS
ARTICLE 43

" SIGNATURE

This Agreement shall-be-open‘for'signature'at;Lisbdh from [1:to [{J~'

K by thelstates and Regional Economic Integration Organisatiéhs-whose

representatives signed the_Charfer,

ARTICLE 44

RATIFICATTON,'ACCEPTANCE OR APPROVAL

This Agreement shall be subject to ratification, acceptance or,apbroval

by signatorres.‘ Instrumeﬁts of ratification,A‘acceptance or approval.

S

(2)

~ shall be deposited with the Depositary.

ARTICLE 45
APPLICATION TO OTHER TERRITORIES
Any state or Regionél Economic Integration Organization may at the

time of signature, ratification, acceptance, approval or accession °
declare that the Agreement shall extend to all. the other

territories for the.. international relations of which it is

responsible, or to one or more of them. SUch_decraration shall

‘iake effect at the time the Agreement enters into force for  that
_Contfacting Party. ” '

Any- Contracting Party may at a later date, by a declaration

~addressed to the Depositary, extend the application of this

Agreement to other territory specified in the declaration. In
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respect of such- terrltory the Agreement shall enter . into force on
"the ninetieth day following: the recelpt by the Deposntary of such.
~declaration.

"Any declaration made'underhthe'two]preceding paragraphs may, in
'respect of any ~ territory 'specified’ in ‘such declaration, be
withdrawn. by a not|ficat|on addressed to the ‘Depositary. -The

- withdrawal shall subject to the-applicabllity of Article" 52(3);'”

"become effective’ upon the ~expiry -of one -year ‘after -the date of
~receipt of such notification by the Depositary.

ARTICLE 46

ACCESSION

This Agreement shall be open for -accession by states and Regional

Economic Integration Organlsatlons which have signed the Charter from

the

,date_ on which the Agreement is closed for signature The

instruments of acoessiOn'shaLI be- deposnted with the Deposntary

)

(2)

(3)

.ARfICLE 47

AMENDMENT
Any‘Contrecting Party;nay propose anendments-to this.Agreementr
The text of any- proposed amendment to this Agreement .shejl be

comMunicated ‘to’ the Contracting Parties by the Secretariat'_at
least three months before the meeting at which it is proposed for

~adoption.

Amendments to this Agreement texts of which have been_adoptedltgL]
bx'thg Charter Conference Sherl be submitted by the5Depos1tary to

‘all Contracting Parties for ratification, acceptanoe or approval.
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Ratification, ‘acceptance or approval of amendments to this

Agreement shall be notified to the Depositary  in ’wrftlng.
Amendments 'shall enter into force between VCQntracting‘JParties
having rattfied, accepted or approved:them on the_ninetieth day
after the receipt by -the‘ Depositary  of notjfication vef»'their[

ratificatien, acceptance or approval by at least three fourths,eff
.the Centractlng_Partnes. Thereafter the amendments shall enter'

into force for any other=ContracttngaParty on “the ninetieth day -
after that Contracting Party . deposits its instrument ‘ oflg

'-ratificatlon acceptance or approval of the amendments

ARTICLE 48

~ ASSOCIATION AGREEMENTS

The Charter ConferenCe may authorize the negot atlgn
aSsociation aqreements with states or _Regional Economuc
lntegration Organizatlons or with international orggnizatlons, in

order to pursue the oblectlves and prlnclgles of the Charter and °
'_the prOV|S|ons of thls Agreement or one or more Protocols

' The relationship established with and the ‘riqhts“enjoyed and

obligations incurred by an associating state, Regional Economic

Integration Organization, or international organization shall be

aDDropriate to the particular circumstances of the association,

and in each case shall be set out in the association agreement.

ARTICLE 49

ENTRY INTO FORCE

_This Agreement shalt-enter inte force on the ninetieth day after

the date of deposit ef_the,thirtleth.instrument of ratification,

acceptance or approval thereof.

For_ each state or Regional Economic Integration Organisation
which ratifies, accepts or approves this Agreement or ‘accedes
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thereto after the -deposit of the thirtieth  instrument of

.Aratifigatioh, acceptance or approval [DL], it shall enter into

_force on the ninetieth day ‘after the date of deposit bby such

(3)

state or.,RQQIOnaI Economic Integration Organisation of its

[nstrumenf‘Of ratlfication, acceptaan, approval ‘or accession.

For . the purposes,Of-paragraph'(1)-abdve,-any_lhstrumentfdeposited"

by~ a Regiohal Economic Ihtegration Organisation ‘shall not: be-

~ counted as additional to. those deposited by member states of . such

‘organisation.

[cn

[(2)

ARTICLE 50
PROVISIONAL APPLICATION

The signatories agree to apply this,Agreement‘ahd any amendments

thereto provisionally following signature, to the extent that such

provisional application is. not inconsistent with their laws or

‘constitutional requirements pending its entry into force 'in

accordance with Article 47 or 49.1(1)

AhY'signatory may terminéte its provisional,applicafion of this
Agreement. Terminatlohv'of- provisionarv_application for “any
sighatofy,Shall‘take effect upon the éxpiration 6f one Yeér'from ‘
fhe‘dax_on which such-signatory’s writteh notice of its .intention

not to.becomeﬂa Contracting Party to'this'Agreement is receivad‘by

" the Depositary.

’,(3)_

,NotWithstanding that -a signatory’ termihates its pfdvisional

application of this Agreehent, Article 1'and Parts 11l and V of
this Agreement shall apply, ih accordance with paragraph (1),fto

any'lnvestment made in thevAréa‘of'that signatory by lInvestors of

. other Cbhtracting'Pdrtiés or in the Areas of other Contracting

Parties by,'lnvestors of ~that COntrécting  Party prior to the

éffective daté of termination of provisional applicationvfor a

period of [twenty years] from such date.](2)
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(45. Before entry into force of thtsAAgreement the signatories shall
_'meet periodical]y:ih'the provieiohaI.Charter Conference;;the first
meetihg Of'whieh shall be conyened by the:provisional Secretariat:
deeignated under paragraphk(S) not later than ninety days after
the closing date for signature of this.Agreemeht as'speetfied’in
Article 43. LY ' o

' (5) The Secretariat functionsnwill'beqcarriedAeut.ohTan'interim basis

by-a provisional,Secretariat'until the entry.intq force'ef»thist-
»Agreement'_pursuant, to Article 49 and the appolntment of . a
Secretariat under Article 40. ‘

_General comment

In the 'discussion of this Article in the December Plenary some .

'delegations' raised difficulties on paragraphs (1) to (3) and sii_

delegations (CH,_A, H, J, N, RO) stated that provisional application

was not acceptable to them for different reasons but in most cases for -

constitutional reasons. Other delegatlons emphasised the importahce’of_

’provislonal appllcatlon for .the Energy Charter Treaty s objectives.

There'wae hore_general support for paragraphs (4) and (5) relatlng to
provtsional_institutions, leaving open whether these should be included
inhthe Energy.Charter Treaty or in a Final Act. In the current draft of
the Charter Treaty these have been brought toéether with the ether»
provnsional application aspects of the Energy Charter Treaty on the
advice of the Legal Sub- Group

The Chairman concluded that the Secretariat will clirculate a neW'text
before the next Plenary meeting. ‘

Specific comments

50.1 : USA suggests alternative language for this paragraph:
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- "Each signatory agrees to apply thi§vAgreement provisionally
. pending its entry into forcelforisuch-éignatory,‘to the extent .
that such provisional application is not inconsistent'wifh its

national laws or constitutional requirements."
§0.2 : USA (supported by -some other delegations) also argued that
' .- paragraphs (2) and (3) go far beyond.the normal concept of the
provisional application. and -that -such - language should. apply
only after entry into force. ‘ =
ARTICLE §1
RESERVATIONS

-No reservations may be made to this Agreement.

‘N proboses;thq following» hew Article on Declarétions‘and_stafements'td i
be included fn_the FinaI'Provisions‘of'the»ChaEter_Treaty immediéter.,
- after the-ArticIe‘oh Resérvatfons. The purpose of“this suggestion is
_.indicated_iq Room Document 2 of the Plenary Session of 26 April 1993.
' This structure is stated to be identicalbto that of the United Nations

Convention on the'Law of the Sea of 1982 and- the substantive content
" of the -draft Article is identical to article 310 of that Convention.:

ARTICLE X
DECLARATIONS AND STATEMENTS
Article [reservatibns] does not pfeclude a state 6r‘Regional Economic
Integration Organisation, when signing, ratifying or acceding to this

Agreement, from making declarations or statements, however phrased or .

named,;wlfh'a view, inter alia, to the harmonization of its laws and
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ations with the.proyisjons of-this»Agreement;vprovided that such

'declafations orvstatemehts do not purport to}eXCIude or to modify the

-effect of the provisione of this Agreement |n ‘their appllcatlon

to that state or Reglonal Economlc Integratlon Organlzatlon

™y

(2)

3

ARTICLE 52

Wi THDRAWAL

At any time after five years from the date on which this Agreement

has entered into force for a Contracting Party, that Contracting
Party may [DL] glve written notlflcatlon to the Deposutary of ‘its its

withdrawal from this: Aqreement

Any such withdrawal shaIL take effect upon expffy of one year

after the date of.;the recelpt of the notification by ‘the

Depositary, or on such later date as may be speC|f|ed in the
notification-of [DL] withdrawal. ‘

The:prbvieions of this Agreement and the appropriate provisions of
any Protocol to which the withdrawing Contracting Party is a
party,'ae defined in that Pfotoéol;«shafl_cdhtihue to apply to-

~ ‘Investments made in the Area of a Contracting Party by Investors

. of other Contracting Parties or in the Area of other Contracting

Parties by investors of that Cohtfactinq Party as of the date when

that Contractihg Party's withdrawal - from ,this Agreement takes

'effect fOr a perlod of twenty years from SUCh date

(4)

[DL] All Protocols to which aContracting Party is party shall

cease to be in force ‘for_ that Contractlnq Party on the effective _

date of its withdrawal from this Agreement.




1_ o -
.x‘AancLEiss
:--DEPOS(TARY
The Goverhment-of‘the Poftugueéé Republic shall be the Depositary of
:ithls"Agreément, - L - ' '
.'4A§TI6LE'54“A_"

'AUTHENTIC TEXTS

In_witness whereof the undersigned, being duly authorised to that
'~effect;.havg'signed‘texts in Engiish, French, Gefman, ltalian; Russian
and_Spanish, of which every téxt.ié equally authentic, in‘one‘oriqingLL

which wlllkbe deposited with the Governmént of the Por tuguese Republid.

Done at [ Jonthe [ . 1 day of [ ];'

- WG 1I.Chairman's.note

The decision on the official languages for this Agreement has been
referred to Plenary. ' '
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, _ REMAINING FOOTNOTES TO ARTICLES
ON WHICH NEGOTIATIONS 'HAVE BEEN CONCLUDED IN THE PLENARY

Article 1. -
1.1 : J'bdntingency.reservé’relafed to Article 27.

: _ 1.3 : CQN suggests _substituting with: - "and -consisting of ‘the
| ~ following". CDN considers that clarity calls for an exclusive
B | rather ‘than an. illustrative Ilist. No.'supbort'ffrOm 'other‘
delegations. ' - & ‘
| __1.4 : CDN proposes replaéing with? "and involving the commitment of
" capital or other resources in the Area of another Confracting
" Party to economic actiVity'in such Area." A

1.5 : N proboses,substitutiﬁg with: “"business cbncessipns". Suppor ted '
" by RO. . '

1.6 : CDN suggests additional language following sub-paragraph (e)

freadingt
“Fbr Qreater clarity:
_ (é)'claims‘to mqhey-ﬁhich_afise solely from:
.(I) cdmeréiallsales contfaqts of a national or enferprise in-
. ' 7 ' - ~ the Arga of one Contracting Party to an ehterprjse in’

the Area of another Contracting Party; or

- (i1) the extensioﬁ of credit in connection with a commercial
transaction (e.g. trade financing), .

or

(b) any other claims to monéy;~
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"which do not involve the kinds of jntérests specified in sub-.
" paragraphs = (a) 'throdgh (d) above shall not be ponsjdered'

investments."

1.7 : N scrutiny reserve.

. "1.9: J suggests replacing the current  déf]nit1onA'with‘A3V*53paraté '

‘definitions reading:

- "GATT" means the General Agreement on Tariffs and Trade dated
_ October 30, 1947 as _éubsequently. rectified, aménded,
supplemented or otherwise modified (hereinafter referred to

as "the General Agreement“ in this paragraph), including the
,deciSIons, understandings -or ‘other legal instruments adopted

by the contracting parties to the General Agreement pursuant

to the relevant provisions of the General Agreement,” and/or

the..successor. agreement of . the General Agreement, as
appropriate. ’ ' '

- ~ “Related Instruments" means agreements, arrangements or other

‘legal instruments cohc(@ded under the auspfces_ofj(he GATT.

- "Contracting Parties- to the 'GATT -and Related lnstrumenfs“
;meahs' a governmént or a Regional Economic Integration

Ofganisation to which the GATT and/or one or more of the

Related Instruments are applicable in éccdrdance with the

relevant provisions df the GATT and Related Instruments.

1.10: CDN ‘made its accéptance-conditional‘provided that "as defined by
national law" will be added to the définrtion. The CDN suggestion
was supported by RUF and RO. The Plenary is prepared to consider
the CDN suggestion provided it “could He]b to solve the CDN
concern'in'feiatlon to the expropriation quest ion in Article 15.
CON  will consult . With éapital accordingly' and notify the
Secretariat of its findings. | ) o '

A
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 Article 7

7.1 : CDN and AUS scrutiny reserve.
- Article 17

17.1: USA scrutiny reserve.

17.2: Chairhan asked‘ALegal Sub-Group  for advidé, in- time for
‘circulation - before next Plenary, on three  other possible
‘wordings: 4 ' ' '

i) “by law or under cohtract";

(1i) "by law or by transaction";. _

(iii) "by law, by'éontract or by any other legai transaction”.

.In this cohtext-the word “Iegal“'can-be ambigubus in English, and
‘there may be a lack of equivalance between English and Russian.
Legal Sub-Group is also asked to say what law is referred to.

117.3: N suggests insertion  of 'thél'following‘ (reintrodubtidn' from -
~ BA 37): o o

"This provision is without préjudiée to any right of a
Contracting Party under this Agreement, of-cdnsiStent with its
obligation under this Agreement, to require approval of. the.
_subrogation of rights referred to in this paragraph."

N was reduesied to consider -withdrawal in 'fhé: light df
discussion. ' '

Article 18

18.1: N, EC and CDN contingency reserves.



Art 22

22.1 : N ssrgtiny‘reserve on deletion of.“cost-effeCtive“.

22.2 } N maintains its proposal ‘as- contalned in the Room Document 7 of
the Plenary Session of 26 Apr|I 1993.

rticle 23

23.1 = N.cont ingency resérve; _

icle 31
31.1 : CDN'csntingency reserve;'
Article 41

41.1 : EC contingency reserve relating to the content and procedures

of Annex B.




ENERGY CHARTER TREATY

DRAFT

ANNEX EM
ENERGY MATERIALS AND PRODUCTS

~(In—accordance-with—Article—1(4))=

ANNEX NI
NON-APPLICABLE ENERGY MATERIALS AND PRODUCTS
FOR INVESTMENT PART
(In accordance with Article 1(5)).

B ANNEX N
LIST OF CONTRACTING PARTIES REQUIRING AT LEAST 3 SEPARATE
AREAS TO BE INVOLVED IN A TRANSIT
(In accordance with Article 8(10)(a)).

ANNEX ID
LIST OF CONTRACTING PARTIES NOT ALLOWING AN INVESTOR TO RESUBMIT
THE SAME DISPUTE TO INTERNATIONAL ARBITRATION
AT A LATER STAGE UNDER ARTICLE 30
(In accordance with Article 30(2)).

ANNEX G
NON APPLICABLE PROVISIONS OF THE GATT AND
RELATED INSTRUMENTS
(In accordance with Article 35(2)).

ANNEX D
INTERIM PROVISIONS FOR TRADE DISPUTE SETTLEMENT
(In accordance with Article 35(6)).

ANNEX B
FORMULA FOR ALLOCATING CHARTER COSTS
(In accordance with Article 42(3)).

EUROPEAN ENERGY CHARTER

versionf)
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ANNEX EM

ENERGY MATERIALS AND PRODUCTS

Nuclear 26.12 Uranium or thorium ores and concentrates.
Energy
26.12.10 Uranium ores and concentrates.
26.12.20 Thorium ores and concentrates.

28.44 Radioactive ° chemical elements and radioactive
isotopes (including the fissile or fertile chemical
elements and isotopes) and their compounds; mixtures

and residues containing these products.
28.44.10 Natural uranium and its compounds.

28.44.20 Uranium enriched in U235 and its

compounds; plutonium and its compounds.

28.44.30 Uranium depleted in U235 and its

compounds; thorium and its compounds.
28.44.40 Radiocactive elements and isotopes and
radioactive compounds other than

28.44.10, 28.44.20 or 28.44.30.

28.44.50 Spent (irradiated) fuel elements

(cartridges) of nuclear reactors.

28.45.10 - Heavy water (deuterium oxide).



Coal, Natural
Gas, Petroleum
and Petroleum
Products,

El. Energy

27.01

27.02

27.03

27.04

27.05

27.06

27.07

27.08

27.09

27.10

-2 -

coal, briquettes, ovoids and similar solid

fuels manufactured from coal.

Lignite, whether or not agglomerated

excluding jet.

Peat (including peat litter), whether or not

agglomerated.

coke and semi-coke or coal,.of lignite or of
peat, whether or not agglomerated; retort

carbon.

Coal gas, water gas, producer gas and similar
gases, other than petroleum gases and other

gaseous hydrocarbons.

Tar distilled from coal, from lignite or from
peat, and other mineral tars, whether or not
dehydrated or partially distilled, including

reconstituted tars.

0ils and other products of the distillation of
high temperature coal tar; similar products in
which the weight of the aromatic constituents
exceeds that of the non-aromatic constituents
(e.g. benzole, toluole, xylole, naphtalene,
other aromatic hydrocarbon mixtures,phenqls,

creosote oils and others).

Pitch and pitch coke, obtained from coal tar or

from other mineral tars.

Petroleum oils and oils obtained from bituminous

minerals, crude.

Petroleum oils and oils obtained from bituminous

minerals, other than crude.



Other Energy

27.11

27.13

27.14

27.15

27.16

44.01
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Petroleum gases and other gaseous.hydrocarbons

Liquified:

natural gas

- propane

- butanes

- ethylene, propylene, butylene and butadiene
(27.11.14)

- other

In gaseous state:
- natural gas

- other

Petroleum coke, petroleum bitumen and other
residues of petroleum oils or of oils obtained

from bituminous minerals.

Bitumen and asphalt, natural; bituminous or oil
shale and tar sands; asphaltites and asphaltic

rocks.

Bituminous mixtures based on natural asphalt,
on natural bitumen, on petroleum bitumen, on
mineral tar or on mineral tar pitch (e.q.

bituminous mastics, cut-backs).

Electrical energy.

Firewood, logs, twigs, bundles of firewood and
similar forms; woodboards and particles;
sawdust, wastes and fragments of wood, whether
or not agglomerated, in the form of logs,

briquettes, balls or similar forms.



44.02 Charcoal (including charcoal from shells or

nuts), whether or not agglomerated.

chairman's note

Negotiations in the Plenary finished.



27.07

44.01

44.02
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ANNEX NI

NON-APPLICABLE ENERGY MATERIALS AND PRODUCTS

FOR INVESTMENT PART

0ils and other producté of the distillation of high
temperature coal tar; similar products in which the weight of
the aromatic constituents exceeds that of the non-aromatic
constituents (e.g. benzole, toluole, xylole, naphtalene,
other aromatic hydrocarbon mixtures, phenols, creosote oils

and others).

Firewood, logs, twigs, bundles of firewood and similar forms;

- woodboards and particles; sawdust, wastes and fragments of

wood, whether or not agglomerated, in the form of logs,

briquettes, balls or similar forms.

Charcoal (including charcoal from shells or nuts), whether

or not agglomerated.

Chairman's note

Negotiations in the Plenary finished.
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ANNEX N

LIST OF CONTRACTING PARTIES REQUIRING AT LEAST 3 SEPARATE

AREAS TO BE INVOLVED IN A TRANSIT

canada and United states of America
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ANNEX ID

LIST OF CONTRACTING PARTIES NOT ALLOWING AN INVESTOR TO RESUBMIT

THE SAME DISPUTE TO INTERNATIONAL ARBITRATION

AT A LATER STAGE UNDER ARTICLE 30

1. Australia 9. Ireland

2. canada 10. Japan(l)

3. Croatia 11. Poland

4. czechlands 12. Portugal

5. Estonia 13. Romania

6. European Communities 14. spain

7. Greece 15. sweden

8. Hungary 16. United States of America(l)

Specific comments:

ID.1: J and USA prefer this Annex to list Contracting Parties which
unconditionally accept resubmission of a dispute to international

arbitration.



[ANNEX ] (1)

1. THE FOLLOWING PROVISIONS OF THE GATT AND RELATED INSTRUMENTS SHALL

NOT BE APPLICABLE UNDER ARTICLE 35(2)

a) THE GATT

II Schedules of concessions
v Special Provisions Relating to Cinematographic Films
XV Exchange Arrangements

XVIII Governmental Assistance to Economic Development
XXIT Consultation

XXIIT Nullification or Impairment

XXV Joint Action by the Contracting Parties

XXVI Acceptance, Entry into Force and Registration
XXVII Withholding or Withdrawal of Concessions

XXVIIT Modification of sSchedules

XXVIII bis Tariff Negotiations

XXIX The relation of this Agreement to the Havana Charter
XXX Amendments
XXXI Withdrawal

[XXXII contracting Parties](z)

XXXIII Accession

XXXV Non-application of the Agreement between particular
Contracting Parties(3)

XXXVI-XXXVIII Trade and Development

Annex H

All ad articles in Annex I related to above GATT Articles

Agreement on Government Procurement

Arrangement Regarding Bovine Meat

International Dairy Arrangement

The Multifiber Arrangement

Agreement on Trade in civil Aircraft

Decision on Differential and More Favourable Treatment,

Reciprocity and Fuller Participation of Developing Countries

Decision on Safeguard Action for Development Purposes

[Understandings regarding notification, consultation, dispute

settlement and surveillance.](4)



b) THE AGREEMENT ON TECHNICAL BARRIERS TO TRADE (Standards Code)

c)

Preamble (tirets 1, 8, 9)

1(3)
2.6.4

10.6

11
12
13
14
15
Annex 2

Annex 3

General Provision

(Preparation, Adoption  and Application of Technical

Regulations and Standards by Central Government Bodies)

Information about Technical Regulations, Standards and

Certification Systems
Technical Assistance

Developing Countries

Committee on Technical Barriers to Trade

Consultation and Dispute Settlement

Final Provisions other than 15(5) and 15(13)

Technical Expert Groups

Panels

THE AGREEMENT ON INTERPRETATION ANb APPLICATION OF ARTICLES VI,

XVI and XXIXI (Subsidies and Countervailing Measures)

(3)
10
12
13

14

16

17

18
19(2)
19 (4)
19(5) (a)
19(6)
19(7)
19(8)
19(9)

19(11)
19(12)
19(13)

Export Subsidies on Certain Primary Products

Consultations

Conciliation, Dispute Settlement

Countermeasures

Developing Countries

and Authorised

committee on Subsidies and Countervailing Measures

Conciliation

Dispute Settlement

Acceptance and Accession

Entry into Force

Cénformity of National Legislation
Review by Committee

Amendments

Withdrawal

Non-application of this Agreement
signatories(3)

Secretariat

Deposit

Registration

between Particular
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d) THE AGREEMENT ON IMPLEMENTATION OF ARTICLE VII (Customs

Valuation)

1.2(b)(iv) Transaction Value

11(1) Determination of Customs Value

14 (second sentence) Application of Annexes
18 Committee on Customs Valuation

19 Consultation

20 Dispute Settlement

21 Developing Countries

22 Acceptance and Accession

24 Entry into Force

25.1 conformity of National Legislation
26 Review -

27 Amendment

28 Withdrawal

29 Secretariat services

30 Depositary

31 Registration

Annex II

Annex IIT

Protocol to the Agreement (except I.7 and I.8; with necessary

conforming introductory language)
e) THE AGREEMENT ON IMPORT LICENSING PROCEDURES

1(4) last sentence
2(2) footnote 2

4

5 except paragraph (2)

f) THE AGREEMENT ON IMPLEMENTATION OF ARTICLE VI (Antidumping Code)

13 Developing Countries
14 committee on Anti-Dumping Practices
15 consultation, Conciliation and Dispute Settlement

16 Final Provisions, except paragraphs (1) and (3).
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g) DECLARATION ON TRADE MEASURES TAKEN FOR BALANCE OF PAYMENTS
PURPOSES

[chapeau and paragraph (l1): reference to 1less developed

contracting Parties, developing countries and Article 18](6)
4 to 13 inclusive

h) ALL OTHER PROVISIONS IN THE GATT AND RELATED INSTRUMENTS WHICH

RELATE TO:

i) governmental assistance to economic development and the

treatment of developing countries;

ii) the establishment or operation of specialist committee and

other subsidiary institutions;
iii) reconciliation and dispute resolution [mechanism](7);

[i) ALL FINAL PROVISIONS OTHER THAN IN THE GATT AND THE TOKYO ROUND

AGREEMENTS | (8)

j) ALL AGREEMENTS, ARRANGEMENTS, DECISIONS, UNDERSTANDINGS OR
OTHER JOINT ACTION PURSUANT TO THE PROVISIONS LISTED IN (a) to

[(i)1¢(8) AaBoOVE.

[so long as one or more Contracting Party is not a party to the
GATT Related Instrument, where a provision in such an Instrument
requires matters to be notified to or through the GATT, the GATT
Secretariat or a Committee, such matters shall be notified in
English, French, German, Italian, Russian or Spanish to or through
the Secretariat established by Article 40 of this Agreement or such

other body subsequently appointed by the Charter Conference.](4)
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[Each contracting Party shall ensure the conformity of its laws,
regulations and administrative procedures with. the provisions of
the Agreement on Interpretation and Application of Articles VI, XVI
and XXIII, the Agreement on the Implementation of:Article VII, the
Agreement on Import Licensing Procedures, and the Agreement on
Implementation of Article VI as those Agreéments apply for that

contracting Party.](9)

Specific comments

: EC scrutiny reserve pending the study of all GATT material.

: UsA, J and EC scrutiny reserve.

The Sub-Group suggests inclusion of all provisions related to
non-application in the relevant codes. This implies inclusion of
art. XXXV under paragraph a) and 19(9) under paragraph c). USA

will check whether other references are needed.

In order to avoid duplication with the GATT-notification system,

the USA suggests:

- to delete paragraph (2) of Annex G, and
~ to insert the following text as a new paragraph after paragraph

(2) in Article 35:
"With respect to notification, the following rules will apply:

(a) with respect to Contracting Parties of this Agreement which
are also parties to _the GATT and Related Instruments,
notifications shall continue to be made in accordance with
the provisions of the GATT or its Related Instruments as

provided in Article 4; and



(b)
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with respect to Contracting Parties of this Agreement which
are not parties to the GATT or a Related 1Instrument,
notifications or actions covered in paragraph (2) shall be
made directly to all other contracting Parties to this
Agreement. The notifications shall be issued in English,

French, German, Italian, Russian or Spanish."

The Ssub-Group agreed with this approach but wished to address the

following issues:

(a)

(b)

insertion of the notification provisions in the body of the

Charter Treaty

clarification from the GATT-Secretariat regarding the

following questions:

which non-GATT Charter Treaty-countries are already observers
to GATT and its Committees;

which non-GATT charter Treaty-countries are actively seeking
such observer status and whether they are likely to succeed;
could the remaining non-GATT Charter Treaty-countries also be
candidates for GATT observer status and under what
conditions?

do observers receive all GATT-documentation (on

notification).

The Secretariat has taken up these matters with the GATT-

Secretariat and received the information, which was circulated

in Room Document 10 of 16 December 1993.

(c)

(d)

consideration of the question whether sub-paragraph (a) of
the USA proposal is suitable for an Article on Interim-
provisions like Article 35, or whether sub-paragraphs (a) and

(b) should be integrated.

J reserve on notification languages.
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USA suggests insertion of 3(1)-3(3).

Lawyers in capitals might wish to consider whether general
reference to the chapeau is sufficient in this case of a

declaration, or whether tiret by tiret specification is needed.

Plenary requested advice from the Legal Sub-Group on this
point. The Legal Sub Group recommends not to retain this word.

(For more explanation see Room Document 2 of 14 December 1993).

sub-Group seeks deletion, because it is not clear what the
content of paragraph (i) can be. Legal Sub-Group was requested

by Plenary to check whether this paragraph is needed.
Legal Sub-Group suggests two options how to handle this problem.
a) to rewrite sub-paragraph (1) as follows:

"All other provisions on signature, accession, entry into
force, withdrawal, deposit and registration in the GATT and

Related Instruments.”
b) to add a new clause (iv) in sub-paragraph (h) reading:

"(iv) signature, accession, entry into force, withdrawal

deposit and registration."

Regardless of the approach adopted, there would be no need to

refer to sub-paragraph (1) in sub-paragraph (1)(j).
(For more explanation see Room Document 2 of 14 December 1993).

This paragraph is intended to replace GATT Codes Article
19(5)(a) of the Agreement on Interpretation and Application of
Articles VI, XVI and XXIII, Article 11(1) and Article 25(1) of
the Agreement on the Implementation of Article VII, Article
5(4)a of the Agreement on Import Licensing Procedures, and
Article 16(6)(a) of the Agreement on the Implementation of
Article VI.
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In discussing these paragraphs, the Sub-Group should address the

following points:

(a) It is not clear whether this paragraph is needed in Annex G.
The requirement for conformity of the laws of a Contracting
Party might as easily be stated by deleting this paragraph
while at the same time deleting from Annex G the references
to the articles of codes mentioned above (Article 15(5)(a) of

the Agreement on Interpretation ... etc.).

(b) If it is decided to keep paragraph (3) as formulated in Annex
G, it should be considered to ask the Legal Sub-Group to
check that references to all relevant articles are included

in this Annex. -

(c) Separately, it could be considered 'whether a text on-
conformity of laws should be included in the main body of the
Treaty (i.e. Article 35) instead of in Annex G. (The advice
from the Legal Sub-Group on this issue was also requested by

the Plenary).
Legal Sub-Group's view on issues in (b) and (c) is the following:

"There is no ideal solution to this problem. Among the options
the Legal Sub-group recommends that paragraph (3) of Annex G bé
deleted, while retaining the existing paragraph (1) exclusions of
comparable Code provisions, and without including a text on
conformity of laws elsewhere in the Charter Treaty, because it is
well recognised as a matter of international law that a party to
a treaty can not maintain or enact legislation that is contrary
to it. If, however, it 1is decided to include a conformity
statement in the Charter Treaty, it should apply to the Treaty in
its entirety and not be limited to Article 35; otherwise, a
negative inference might be drawn with respect to Contracting
Parties' obligations to conform their laws with other parts of

the Treaty."

(For more explanation see Room Document 2 of 14 December 1993).



(1) (a)

(b)

(c)

(d)
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ANNEX D
INTERIM PROVISIONS FOR TRADE DISPUTE SETTLEMENT

In fheir relations with one another, cContracting Parties shall
make every effort through co-operation and consultations to
arrive at a mutually satisfactory resolution of any difference
of views about existing measures that might materially affect
compliance with the provisions applicable to trade under

Article 35.

A Contracting Party may make a written request to any other
Contracting Party for consultations regarding any existing
measure of the other Contracting Party that it considers might
affect materially compliance with provisions applicable to
trade under Article 35. A Contracting Party which requests
consultations shall to the fullest extent possible indicate the
measure complained of and specify the provisions of Article 35
and of the GATT and Related Instruments that it considers
relevant. Requests to consult pursuant to this paragraph shall
be notified to the Secretariat, which shall periodically inform
the Contracting Parties of pending consultations that have been

notified.

A Contracting Party shall treat any confidential or proprietary
information identified as such and contained in or received in
response to a written request, or received in the course of
consultations, in the same manner in which it is treated by the

Contracting Party providing the information.

In seeking to resolve matters considered by a Contracting Party
to affect compliance with provisions applicable to trade under
Article 35 as between itself and another Coqtracting Party, the
Contracting Parties participating in consultations or other
dispute settlement shall make every effort to avoid a
resolution that adversely affects the trade of any other

Contracting Party.



(2)

(a)

(b)

(c)

(d)
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If, within 60 days from the receipt of the request for
consultation referred to in paragraph (1) (b), the contracting
Parties have not resolved their dispute or agreed to resolve
it by conciliation, mediation, arbitration or other method,
either contracting Party may deliver to the Secretariat a

written request for the establishment of a panel in accordance

with paragraphs (2)(b) to (f). In its request the requesting

Contracting Party shall state the substance of the dispute and
indicate which provisions of Article 35 and of the GATT and
Related Instruments are considered relevant. The Secretariat
shall promptly deliver copies of the request to all Contracting

Parties.

The interests of other Contracting Parties shall be taken into
account during the resolution of a dispute. Any other
Contracting Party having a substantial interest (as defined in
the GATT and Related Instruments) in a matter shall have the
right to be heard by the panel and to make written submissions
to it, provided that both the disputing Contracting Parties and
the Secretariat have received written notice of its interest no
later than the date of establishment of the panel, as

determined in accordance with paragraph (2)(c).

A panel shall be deemed to be established 45 days after the
receipt of the written request of a cContracting Party by the

Secretariat pursuant to paragraph (2)(a).

A panel shall be composed of three members who shall be chosen
by the Secretary-General from the roster described in paragraph
(7). Except where the disputing Contracting Parties agree
otherwise, the members of a panel shall not be citizens of
Contracting Parties which either are party to the dispute or
have notified their interest in accordance with paragraph
(2)(b), or citizens of States members of a Regional Eccnomic
Integration Organisation which either is party to the dispute
or has notified its interest in accordance with paragraph

(2) (b).



(3)

(e)

(f)

(9)

(a)
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The disputing Contracting Parties shall respond within ten
working days to the nominations of panel members and shall not

oppose nominations except for compelling reasons.

Panel members shall serve in their individual capacities and
shall neither seek nor take instruction from any government or
other body. Each Contracting Party undertakes to respect these
principles and not to seek to influence panel members in the
performance of their.tasks. Panel members shall be selected
with a view to ensuring their independence, and that a
sufficient diversity of backgrounds and breadth of experience

are reflected in a panel.

The Secretariat shall promptly notify all contracting Parties

that a panel has been constituted.

The Charter Conference shall adopt rules of procedure for panel
proceedings consistent with +this Annex. Rules of procedure

shall be as close as possible to those of the GATT and

Related Instruments. A panel shall also have the right to adopt

additional rules of procedure not inconsistent with the rules
of procedure adopted by the cCharter Conference or with this
Annex. In a proceeding before a panel each disputing
Contracting Party and any other Contracting Party which has
notified its interest in accordance with paragraph (2)(b),
shall have the right to at least one hearing before the panel
and to provide a written submission. Disputing contracting
Parties shall also have the right to provide a written
rebuttal. A Panel may grant a request by any other chtracting
Party which has notified its interest 1in accordance with
paragraph (2)(b) for access to any written submission made to
the panel, with the consent of the Contracting Party which has

made it.

The proceedings of a panel shall be confidential. A panel
shall make an objective assessment of the matters before it,
including the facts of the dispute and the compliance of

measures and conduct with the provisions applicable to trade



(4)

(b)

(c)

(a)
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under Article 35. In exercising its functions, a panel shall
consult with the disputing COntracﬁing Parties and give them
adequate opportunity to arrive at a mutually satisfactory
solution. Unless otherwise agreed by the disputing Contracting
Parties, a panel shall base its decision on the arguments and
submissions of the disputing Contracting Parties. Panels shall
be guided by the interpretations given to the GATT and Related

Instruments within the framework of the GATT.

Unless otherwise agreed by the disputing cbntracting Parties,
all procedures involving a panel, including the issuance of its
final report, should be completed within 180 days of the date
of establishment of the panel; however, a failure to complete
all procedures within this period shall not affect the validity

of a final report.

A panel shall determine its jurisdiction; - its decision shall
be final and binding. Any objection by a disputing Contracting
Party that a dispute is not within the jurisdiction of the
panel shall be considered by the panel, which shall decide
whether to deal with the objection as a preliminary gquestion or

to join it to the merits of the dispute.

In the event of two or more requests for establishment of a
panel in relation to disputes that are substantively similar,
the Secretary-General may with the consent of all the disputing

Contracting Parties appoint a single panel.

After having considered rebuttal arguments, a panel shall
submit to the disputing Contracting Parties the descriptive
sections of its draft written report, including a statement of
the facts and a summary of the arguments made by the disputing
Contractihg Parties. The disputing Contracting Parties shall be
afforded an opportunity to submit written comments on the

descriptive sections within a period set by the panel.

Following the date set for receipt of comments from the
Contracting Parties, the panel‘shali issue to the disputing

Contracting Parties an interim written report, including both

?
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the descriptive sections and the panel's proposed findings and
conclusions. Within a period set by the panel a disputing
Contracting Party may submit to the panel a written request
that the panel review specific aspects of the interim report
before issuing a final report. Before issuing a final report
the panel may, in its discretion, meet with the disputing
contracting Parties to consider the issues raised in such a

request.

The final report shall include descriptive sections (including
a statement of the facts and a summary of the arguments made by
the disputing Contracting Parties), the panel's findings and
conclusions, and a discussion of arguments made on specific
aspects of the interim report at the stage of its review. The
final report shall deal with every substantial issue raised
before the panel and necessary to the resolution of the
dispute and shall state the reasons for the panel's

conclusions.

A panel shall issue its final report by providing it promptly
to the Secretariat and to the disputing Contracting Parties.
The Secretariat shall at the earliest practicable opportunity
distribute the final report, together with any written views
that a disputing Contracting Party desires to have appended,

to all Contracting Parties.

wWhere a panel concludes that a measure introduced or maintained

by, or other conduct of, a Contracting Party does not comply

with a provision of Article 35 or with a provision of the GATT

and Related Instruments that applies under Article 35, the
panel may recommend in its final report that the Contracting
Party alter or abandon the measure or conduct so as to be in

compliance with that provision.

Panel reports shall be adopted by the charter conference. In
order to provide sufficient time for the charter conference to -
consider panel reports, a report shall not be adopted by the
Charter conference until at least 30 days after it has been

provided to all Contracting Parties by the Secretariat.
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Contracting Parties having objections to a panel report shall
give written reasons for their objections to the secretariat at
least 10 days prior to the date on which the report is to be
considered for adoption by the charter conference, and the
Secretariat shall promptly provide them to all contracting
Parties. The disputing contracting Parties and Contracting
Parties which notified their interest in accordance with
paragraph (2)(b) shall have the right to participate fully in
the consideration of the panel report on that dispute by the

Charter cConference, and their views shall be fully recorded.

In order to ensure effective resolution of disputes to the
benefit of all Contracting Parties, prompt compliance with
rulings and recommendations of a final panel report that has
been adopted by the charter conference is essential. &
Contracting Party which is subject to a ruling or
recommendation of a final panel report that has been adopted by
the Charter conference shall inform the charter Conference of
its intentions regarding compliance with such ruling or
recommendation. In the event that immediate compliance is
impracticable, the cContracting Party concerned shall explain
its reasons for non-compliance to the Charter cConference and,
in light of this explanation, shall have a reasonable period of
time to effect compliance. The aim of dispute resolution is the

modification or removal of inconsistent measures.

Where a Contracting Party has failed within a reasonable peried
of time to comply with a ruling or recommendation of a final
panel report that has been adopted by the Charter conference, a
contracting Party to the dispute injured by such non-compliance
may deliver to the non-complying Contracting Party a written
request that the non-complying cContracting Party enter into
negotiations with a view to agreeing upon mutually acceptableA
compensation. If so requested the non-complying Contracting

Party shall promptly enter into such negotiations.

If the non-complying Contracting Party refuses to negotiate, or
if the contracting Parties have not reached agreement within

30 days after delivery of the request for negotiations, the
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injured cContracting Party may make a written request for
authorisation of the cCharter conference to suspend 6bligations
owed by it to the non-complying Contracting Party under Article
35.

The Charter cConference may authorise the injured contracting
Party to suspend such of its obligations to the non-complying
contracting Party, under provisions of Article 35 or under
provisions of the GATT and Related Instruments that apply under
Article 35, as the injured Contracting Party considers

equivalent in the circumstances.

The suspension of obligations shall be temporary and shall be
applied only until such time as the measure found to be
inconsistent with Article 35 has been removed, or until a

mutually satisfactory solution is reached.

Before suspending such obligations the injured contracting
Party shall inform the non-complying Contracting Party of the
nature and level of its proposed suspension. If the non-
complying Contracting Party delivers to the Secretary-General a
written objection to the level of suspension of obligations
proposed by the injured cContracting Party, the objection shall
be referred to arbitration as provided below. The proposed
suspension of obligations shall be stayed until the arbitration
has been completed and the determination of the arbitral panel
has become final and binding in accordance with paragraph

(6)(e).

The Secretary-General shall establish an arbitral panel 1in
accordance with paragraphs (2)(d) to (f), which if practicable
shall be the same panel which made the ruling or recommendation
referred to in paragraph (4)(d), to examine the 1level of
obligations that the injured contracting Party proposes to
suspend. Unless the Charter Conference decides otherwise the
rules of procedure for panel proceedings shall be adopted in

accordance with paragraph (3)(a).
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Thé arbitral panel shall determine whether the level of
obligations proposed to be suspended by the injured Contracting
Party is excessive in relation to the injury it experienced,
and if so, to what extent. It shall not review the nature of
the obligations suspended, except insofar as this is
inseparable from the determination of the level of suspended

obligations.

The arbitral panel shall deliver its written determination to

the injured and the non-complying Contracting Parties and to

. the Secretariat within 60 days of the establishment of the

(e)

(f)

panel' or within such other period as may be agreed by the
injured and the non-complying Contracting Parties. The
Secretariat shall present the determination to the cCharter
conference at the earliest practicable opportunity, and no
later than the meeting of the cCharter cConference following

receipt of the determination.

The determination of the arbitral panel shall become final and
binding 30 days after the date of its presentation to the
Charter conference, and any level of suspension of benefits
allowed thereby may thereupon be put into effect by the injured
Contracting Party in such manner as that contracting Party
considers equivalent in the circumstances, unless prior to the
expiration of the 30 days period the Charter cConference decides

otherwise.

In suspending any obligations to a non-complying Contracting
Party, an injured Contracting Party shall make every effort not

to affect adversely the trade of any other contracting Party.

Each Contracting Party may designate two individuals who shall, in

the case of Contracting Parties which are also party to the GATT,

if they are willing and able to serve as panellists under this

Article, be panellists currently nominated for the purpose of GATT

dispute panels. The Secretary-General may also designate, with the

approval of the Charter conference, not more than ten individuals,
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who are ﬁilling and able to serve as panellists for purposes of
dispute resolution in accordance with paragraphs (2) to (4). The
Charter Conference may in addition decide to designate for the same
purposes up to 20 individuals, who serve on dispute settlement
rosters of other international bodies, who are willing and able to
serve as panellists. The names of all of the individuals so
designated shall constitute the dispute settlement roster.
Individuals shall be designated strictly on the basis of
objectivity, reliabilitf and sound judgement and, to the greatest
extent possible, shall have expertise in international trade and
energy matters, in particular as relates to provisions applicable
under Article 35. In fulfilling any function under this Annex,
designees shall not be affiliated with or take instructions from
any COntrécting Party. Designees shall serve for renewable terms of
five years and until their successors have been designated. A
designee whose term expires shall continue to fulfil any function
for which that individual has been chosen under this Annex. In the
case of death, resignation or incapacity of a designee, the
Contracting Party or the Secretary General, whichever designated
said designee, shall have the right to designate another individual
to serve for the remainder of that designee's term, the designation
by the Secretary-General being subject to approval of the cCharter

Conference.

(8) Notwithstanding the provisions contained in this Annex, Contracting
Parties are encouraged to consult throughout the dispute resolution

proceeding with a view to settling their dispute.

(9) The charter conference may appoint or designate other bodies or
fora to perform any of the functions delegated in this Annex to

the secretariat and the Secretary-General.

chairman's note

Negotiations in the Plenary finished.
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ANNEX B

FORMULA FOR ALLOCATING CHARTER COSTS

To be elaborated at a later stage.



ENERGY CHARTER TREATY

DRAFT

MINISTERIAL DECLARATION

To the Energy Charter Treaty

EUROPEAN ENERGY CHARTER

20 December 1993



In

MINISTERIAL DECLARATION

signing the Energy Charter Treaty Ministers or their

plenipotentiaries declare that the following understanding has been

reached.

To the Energy Charter Treaty as a whole

It is the common understanding that the provisions of the Energy
Charter Treaty do not oblige any Contracting Party to introduce
mandatory Third Party Access or to prevent the charging of
identical prices or tariffs to customers in different locations

who are in similar circumstances apart from location.

To Article 1(5)

Economic activity in the Energy Sector includes, for example:

- the prospecting and exploration for, and extraction of, e.g.
oil, gas, coal and uranium;

- the construction and operation of power generation facilities,
including those powered by wind and other renewable energy
sources;

- the transportation, distribution, storage and supply of Eﬁergy
Materials and Products, e.g. by way of transmission and
distribution grids and pipelines or dedicated rail |ines, and
construction of facilities for such, including the laying of
oil, gas, and coal-slurry pipelines;

— removal and disposal of wastes from energy related facilities
such as power stations, including of radioactive wastes from
nuclear power stations;

- decommissioning of energy related facilities, including oil
rigs, oil refineries and power generating plants;

- the marketing, and sale of, and trade in Energy Materials and
Products,e.g. retail sales of gasoline;

= research; consulting, planning, management and design
activities, related to the activities mentioned above,

including those aimed at improving energy efficiency.



To Article 1(12)

[Contracting Parties recognise the necessity for an adequate and
effective protection of Intellectual Property rights according to

the highest internationally accepted standards.](1)(2)

Specific comments

1(12).1 : USA general reserve; prefers to move it to the Preamble.

1(12).2 : Except for CDN all delegations are in favour of having the

Ministerial Declaration linked to Article 1(12). CDN prefers
the Ministerial Declaration linked to the Charter Treaty as a

whole. Subject to consultations with capitals.

To Article 4
]

The Charter Conference will consider how to apply the Energy
Charter Treaty to energy related services and address the matter
of procurement after the negotiations in the Uruguay Round are

conc luded.

To Article 7

Interpretative understandings:

The unilateral and concerted anti-competitive conduct referred to
in paragraph (2) is to be defined by each Contracting Party in

accordance with its laws and may include exploitative abuses.

["Enforcement" or "Enforces" include action under the competition
laws of a Contracting Party by way of investigation, legal
proceeding, or administrative action as well as by way of any
decision or further laws granting or continuing an

authorisation.1(1)



Specific comments

7

1

AUS scrutiny reserve.

To Article 8(4)

Such applicable legislation wou | d include provisions on

environmental protection, land use, safety, technical standards.

To Article 17

Arrangements that might be made between an Investor and [a
Contracting Party or its designated agency](1) as to the pursuit
of rights and claims shall not be affected by the provisions of
Article 17.

Furthermore, where an Investor retains rights and <claims
teven](2) in cases where subrogation has taken place(3) in
relation to [other]4) rights and claims in regard to the same
Investment, that Investor shall have access to all dispute

settlement provisions of Article 30.

Specific comments

17

7

VT s

17

12

25

CDN suggests replacing with: "the Indemnifying Party" to
remove ambiguity since it is not clear it is meant to refer
solely to the governement of the Investor’'s country or to the
Host country.

CDN suggests deletion.

CDN suggests insertion of comma.

CDN suggests replacing with "such".



8.

9.

1He)s

To Article 22(1)(i)

It is for each Contracting Party to decide the extent to which the
assessment and monitoring of environmental impacts should be
subject to legal requirements, the authorities competent to take
decisions in relation to such requirements, and the appropriate

procedures to be fol lowed.

Jo Article 27

In their mutual relations, Contracting Parties which are Members
of the European Communities shall apply Community rules and shall
not therefore apply the rules arising from this Agreement except
insofar as there is no Community rule governing the particular

subject concerned.

To Article 27(3)(a), (b) and (¢)

[The provisions of Article 27(3)(a), (b) and (¢) should not
constitute a disguised restriction on Transit.](1)(2)(3)

Specific comments

27(3).1 : USA reserve.

27(3).2 : EC scrutiny reserve.

27(3).3 : H proposes alternative wording:

"Contracting Parties should do their utmost to refrain from
measures hindering Transit, and by no means should the
provisions of Article 27(3)(a), (b) and (c) constitute a

disguised restriction on Transit.



11. To Article 30(2)(a)

Article 30(2)(a) shall not in itself be interpreted to require a
Contracting Party to enact Part I|Il of this Agreement into its

domestic law.

12. To Article 35(2), Annex G
The Charter Conference will develop notification procedures under

this provision which will ensure increased transparency while

minimising administrative costs.

13. JTo Article 39

The Secretary General shall make immediate contact with other
international bodies in order to discover the terms on which they
might be willing to undertake tasks arising from the Energy
Charter Treaty and the Charter. The Secretary General might report
back to the Charter Conference at the meeting required under
Article 39(1) not later than ninety days after the closing date of
signature.

The Charter Conference shall adopt the annual budget before the

beginning of the financial year and approve the annual accounts.

14. To Annex D

Parties to the GATT shall appoint the same panellists for the

Energy Charter Treaty roster.

General comment

All Ministerial Declarations would be subject to N proposal for a new
Article on Declarations and Statements to be incorporated in Part VII|

- Final Provisions of the Charter Treaty.



