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POLICIES, PRACTICES AND CONDITIONS OF CONTRACTING PARTIES 

LISTED IN ANNEX ID NOT ALLOWING AN INVESTOR TO RESUBMIT 

THE SAME DISPUTE TO INTERNATIONAL ARBITRATION 

AT A LATER STAGE 

 

Article 26(3)(b)(ii) of the Energy Charter Treaty binds all Contracting Parties listed in 

Annex ID to provide, for transparency reasons, a written statement of their policies, 

practices and conditions which do not allow an investor to resubmit the same dispute to 

international arbitration at a later stage in accordance with Article 26(3)(b)(i). 

Such information can be provided to the Secretariat any time but no later than the date 

of the deposit of a Contracting Party’s instrument of ratification, acceptance, approval 

or accession. The following survey provides information regarding the status in all 

eligible Contracting Parties/Signatories listed in Annex ID of the Treaty as amended by 

the Decisions of the Charter Conference. 

Signatories or acceding States which have not yet ratified the Treaty and which have 

not provided such information to the Secretariat are indicated with “not yet applicable”. 

1.  Australia  

(not yet applicable) 

2.  Azerbaijan 

(Statement sent by Ministry of Economy 26.08.98;  

Translation provided by the Ministry) 

Article 42 of the Law of the Azerbaijani Republic “On Protection of Foreign 

Investments” states that: “The disputes between foreign investors or enterprises with 

foreign investments and government bodies of the Azerbaijani Republic, enterprises, 

public organisations and other legal persons of the Azerbaijani Republic, the disputes 

between the participants in an enterprise with foreign investments, as well as the 

disputes between the participants in an enterprise with foreign investments and the 

enterprise itself, fall in the Azerbaijani Republic under the competence of courts, or by 

the parties’ consent  - under the competence of arbitration tribunals, including foreign 

ones, and in cases provided for by the legislation of the Azerbaijani Republic - under 

the competence of the bodies competent to deal with economic disputes”. 

Article 22 paragraph (4) of the Law of the Azerbaijani Republic “On Property in the 

Azerbaijani Republic” states: “The property rights are protected by courts, arbitration 

courts or arbitration tribunals”. 

Article 18 of the “Economic and Procedural Code of the Azerbaijani Republic” states 

that: “the disputes falling under the competence of arbitration courts of the Azerbaijani 

Republic by agreement of the parties on the basis of mutual consent can be submitted 

to an arbitration tribunal”. 

It should be noted that Article 43 of the Law “On Protection of Foreign Investments” 

states: “If an International Treaty of the Azerbaijani Republic establishes the rules that 

differ from those of this Law, the rules of an International Treaty apply”. 



 

 

Thus, the legislation of the Azerbaijani Republic provides for the possibility of the 

foreign investor to take the dispute with the Azerbaijani Republic to international 

arbitration whereas it does not provide for the resubmission of the same dispute by 

foreign investors to international arbitration at a later stage. 

 

 



 

 

3.  Bulgaria 

(Statement sent by Ministry of Economy and Energy on 08.07.08;  

Translation provided by Ministry) 

The order of Art. 26, §3. letter “a” of the Energy Charter Treaty (ECT) stipulates that, a 

state party of the Treaty, gives its agreement about the Investor’s proposal (physical or 

juridical person from a state- party of ECT) for litigation settlement before an 

international arbitration.  In case that the litigation concerns investments, made by this 

person on the territory of the country itself.  The Republic of Bulgaria is among the 

countries, which have not given their consent for this type of litigation settlement due 

to the fact that our state legislation offers a different set of rules for litigations 

settlement. 

The fundamental law of the state – Constitution of the Republic of Bulgaria (CRB), 

gives competence to the National Assembly to juridical ratification and denouncement 

of the international treaties, which envisage the state participation in arbitration or 

court settlement of international litigations (Art. 85, par. 1, it. 5 CRB).  The National 

assembly has ratified the ECT through an Energy Charter Treaty Ratification Act and 

Energy efficiency and its related nature protecting aspects Protocol (Promulgated in 

State Gazette, issue 64 of 30.07.1996). 

Pursuant to the Constitution of the country, the general subordination for juridical 

litigations settlement is given to the independent court authority, which must defend 

the rights and juridical interests of its citizens, juridical persons and state (Art. 117, par. 

1 CRB).  The jurisdiction is performed by the Supreme Cassation Court, Appellate, 

Regional, Military and District courts.  Thus, the settlement of each juridical matter 

arisen, on which the state is a party, is submitted to the court competence, pursuant to 

the subordination and jurisdiction rules.  This principle is endorsed both by the 

abrogated and the lately adopted New Civic Procedure Code (CPC, Promulgated, SG, 

issue 59 of 20.07.2007, has been in force since 1.03.2008, pursuant to Art. 14, par. 1 of 

CPC.  These are:  litigation, based on contracted relations, when the duty execution is 

in the Republic of Bulgaria, claims on illegal damage, performed in the Republic of 

Bulgaria, as well as suits which are of extreme subordination of the Bulgarian courts. 

The arbitrary agreement is included in CPC as a department opportunity to litigation 

settlement between the contracted countries.  In order to provoke activity, the arbitrary 

agreement shall be negotiated, in written form, between the countries.  Pursuant to Art. 

19 of CPC, the parties in property litigation can agree that it should be settled by 

arbitrary court, except for the case when the subject of litigation is real claim or 

immovable property possession, alimony or labor rights.  The arbitrary can be 

performed abroad, whether one of the parties has its habitual place of residence 

according to its establishment act, or residence of its real government abroad.  The 

International Commercial Arbitrary Act also envisages similar to this rule (ICAA, 

promulgated in SG, issue 60 of 5.08.1988, sequence amendments, issue 59 of 

20.07.2007, in force since 1.03.2008).  The law is applied for the international 

commercial arbitrary, based on arbitrary agreement, in the case when the place of 

arbitrary is on the territory of the Republic of Bulgaria.  The International Commercial 

Arbitrary settles civic property litigations, as a result of foreign commercial relations, 

as well as litigations to fill in some gaps in a contract or its adaptation to the new 

circumstances, when the residence or headquarters is, leastwise of one of the parties, 

not in the Republic of Bulgaria.  A party of the international commercial arbitrary can 



 

 

be also a state or a state institution.  In any case, in order to apply this law, the parties 

on some litigation arisen, must have concluded explicit agreement between themselves.  

Pursuant to Art. 7, par. 1 of the ICAA, arbitrary agreement is considered the consent of 

the parties to assign the arbitrary the task to settle all or some of he litigations, which 

can arise or have been arisen between them, concerning a specific contract or beyond 

contract juridical case.  It can be an arbitrary clause in another contract or an individual 

agreement, and it must have obligatorily written form, in order to be considered actual 

(Art. 7. par. 2 of ICAA). 

 

 



 

 

4.  Bosnia and Herzegovina  

A written statement of the relevant policies, practices and conditions of Bosnia 

and Herzegovina in accordance with Article 26(3)(b)(ii) of the ECT has not yet 

been submitted to the Secretariat, although the ratification instrument was 

deposited on 17 May 2001. 

 

5.  Croatia 

(Statement sent by Ministry of Economic Affairs on 02.02.1998 in English only) 

For the settlement of a dispute with an international element, either domestic or foreign 

institutional or ad hoc arbitration may be agreed upon (CCP, 469). An arbitration 

agreement shall be legally valid only if it is concluded in writing. An arbitration 

agreement shall be considered to have been concluded in writing if it was concluded by 

an exchange of letters, telegrams, telefaxes or through telecommunication means which 

allow for proof that arbitration agreement was concluded in writing (CCP, 470).  It 

follows from this that in the contract-making phase, a foreign investor has the 

possibility to elect to apply, by agreement with the Croatian side, some of the 

procedures stated in Article 26 of the Energy Charter Treaty. Contracting Parties 

having concluded a particular arbitration agreement may agree at any time to change 

the provisions of that agreement.  However, this may only be done before a final 

decision of the Croatian courts (LSCL, 80). 

Decisions by foreign courts are regarded as having equal force to decisions of the 

courts of law of the Republic of Croatia, and shall have legal effect in the Republic of 

Croatia provided that the arbitration agreement clearly provides that for the settlement 

of a dispute foreign arbitration was agreed upon (LSCL, 97-99). A decision by a 

foreign court shall not be recognized if a court of law, or other organ of the Republic of 

Croatia, has adopted a decision on the same issue which has the force of final judgment 

(LSCL, 90). 

Relevant laws: 

1)  The Code of Civil Procedure (CCP), OG 53/91, 91/92; 

2)  The Law on Settlement of Conflicts between Croatian Laws and Legal Provisions 

of Other Countries Concerning Specific Matters (LSCL), OG 53/1991; 

3)  The Rules of the Foreign Trade Court attached to the Croatian Chamber of 

Commerce, OG 25/1992. 

 

6.  Cyprus 

(Statement sent by Ministry of Commerce, Industry and Tourism on 22.06.98 in 

English only) 

The Republic of Cyprus has opted to be included in Annex ID of the Treaty and thus 

not to allow a dispute between an investor and the Republic of Cyprus to be submitted 

to international arbitration or conciliation, if that dispute has already been submitted to 



 

 

a competent Court of law in Cyprus or to a previously agreed arbitration procedure for 

the settlement of the dispute. 

The above position is maintained and based on the principles of two legal impediments 

which are well founded in the legal system of Cyprus through a long-standing judicial 

ruling. 

The first legal impediment relates to the so called doctrine of litispendence, which may 

be invoked by any party to the proceedings for the dismissal of a case on the grounds 

that proceedings for the same dispute have already been pending in another competent 

judicial body. 

The second legal impediment relates to the well-known doctrine of res judicata, which 

may be invoked by any party to the proceedings so as to avoid duplicity of proceedings 

and judgments or arbitration awards for the same dispute. 

Finally, it may be argued that the adoption of a different position than that adopted by 

the Republic of Cyprus would cast doubt upon the reputation, authority, dignity and 

credibility of the national system of administration of justice. 

 

7.  Czech Republic 

(Statement sent by Ministry of Trade and Industry on 15.06.98; 

Translation provided by Ministry) 

Pursuant to the Charter of Fundamental Rights and Freedoms, article 36, paragraph 1, 

every person is entitled to defend his/her rights in the stipulated manner before an 

independent and impartial court or, in stipulated cases, before another authority. 

In accordance with articles 81 and 90 of the Constitution of the Czech Republic, the 

independent courts are in particular charged with ensuring the protection of these rights 

in accordance with the law. 

Law No 99/1963, Coll. of Laws (the Civil Court Order), as amended, directly stipulates 

in its § 83 that the commencement of court proceedings is a condition which prevents 

the initiation of another set of court proceedings on the same matter (the so called 

impediment of litispendence, i.e. the case already initiated). The same Law in its § 159, 

paragraph 3 also stipulates that once the court has adopted a final judgment on the 

matter in question, the same matter may not be heard again (the so called impediment 

of res iudicata, i.e. the matter is already legally settled). 

In accordance with the relevant provisions of the Law No 216/1994 Coll. of Laws on 

the Arbitral Proceedings and the Exercise of Arbitral Awards (in particular with the 

provision of § 30 and in connection with the provisions of § 14, paragraph 1 and § 28, 

paragraph 2), the impediment to the case already initiated and the matter already settled 

applies also in arbitration proceedings and to arbitration awards issued in such 

proceedings. 

It therefore follows that in cases where a dispute has already been referred to a civil 

court or arbitration court, the same dispute may not be submitted to international 

arbitration or conciliation. According to Czech legislation, such a procedure is not 

allowed and would constitute a violation of the relevant amendment to the legal rules. 



 

 

Such a procedure would also represent a violation of the equality of entrepreneurial 

subjects (natural and legal persons) undertaking business in the Czech Republic in the 

enforcement of their right to the solution and settlement of disputes in accordance with 

the Treaty. It would also cast doubt upon the common right of all to defend their rights 

in court as stipulated in the Constitution and the Charter of Fundamental Rights and 

Freedoms. It would also violate fundamental principles of civil legal proceedings 

which guarantee, in a given matter, protection of the rights of participants in the 

proceedings and which, in accordance with article 90 of the Constitution, impose an 

obligation upon courts to be governed by them, namely the above mentioned 

impediment to the case already initiated (litispendence), or the impediment to the 

matter already legally settled (res iudicata). 

 



 

 

8.  European Union 

(Statement submitted to the Energy Charter Treaty (ECT) Secretariat on 17 July 

2019 pursuant to Article 26(3)(b)(ii) of the ECT replacing the statement made on 

17 November 1997 on behalf of the European Communities;  

Translation into 22 languages also provided) 

The European Union and Euratom are regional economic integration organisations 

within the meaning of the Energy Charter Treaty. The European Union and Euratom 

exercise the competences conferred on them by their Member States through 

autonomous decision-making and judicial institutions. 

The European Union, Euratom and their Member States are internationally responsible 

for the fulfilment of the obligations contained within the Energy Charter Treaty, in 

accordance with their respective competences.  

On 23 July 2014 Regulation (EU) No 912/2014
1
 of the European Parliament and of the 

Council establishing a framework for managing financial responsibility linked to 

investor-to-state-dispute settlement tribunals established by international agreements to 

which the European Union is party was adopted (‘Regulation (EC) No 912/2014’)
2
. 

The Regulation applies to investor-to-state disputes initiated by a claimant from a third 

country under the Energy Charter Treaty. This Regulation provides, in particular: 

A. In accordance with Article 4(1) of Regulation (EC) No 912/2014, in the case of 

disputes concerning treatment afforded by the institutions, bodies, offices or 

agencies of the European Union, the European Union shall act as respondent. 

B. In the case of disputes concerning treatment afforded, fully or partially, by a 

Member State, Article 8 of Regulation (EC) No 912/2014 provides that 

1. Where the Commission receives notice by which a claimant states its intention 

to initiate arbitration proceedings, in accordance with an agreement, it shall 

immediately notify the Member State concerned. When a claimant states its 

intention to initiate arbitration proceedings against the Union or a Member 

State, the Commission shall inform the European Parliament and the Council, 

within 15 working days of receiving the notice, of the name of the claimant, the 

provisions of the agreement alleged to have been breached, the economic sector 

involved, the treatment alleged to be in breach of the agreement and the amount 

of damages claimed. 

2.  Where a Member State receives notice by which a claimant states its intention 

to initiate arbitration proceedings, it shall immediately notify the Commission. 

Article 9 of Regulation (EC) No 912/2014 further provides that: 

                                                           
1
 Regulation (EU) No 912/2014 of the European Parliament and of the Council of 23 July 2014 establishing a 

framework for managing financial responsibility linked to investor-to-state dispute settlement tribunals established 

by international agreements to which the European Union is party, OJ L 257, 28.8.2014, p. 121-134 
2
 For greater certainty, this statement is intended to address the consequences of the adoption of Regulation (EC) 

No 912/2014 in relation to cases initiated by a claimant from a non-EU Contracting Party under the Energy Charter 

Treaty. Disputes between an investor of a Member State and a Member State under the Energy Charter Treaty do 

not fall within the scope of this statement. The EU and its Member States may address this matter at a later stage. 



 

 

1. The Member State concerned shall act as the respondent except where either of 

the following situations arise: 

(a) the Commission, following consultations pursuant to Article 6, has taken a 

decision pursuant to paragraph 2 or 3 of this Article within 45 days of 

receiving the notice or notification referred to in Article 8; or 

(b) the Member State, following consultations pursuant to Article 6, has 

confirmed to the Commission in writing that it does not intend to act as the 

respondent within 45 days of receiving the notice or notification referred to 

in Article 8. 

If either of the situations referred to in point (a) or (b) arise, the Union shall act 

as the respondent. 

 

2. The Commission may decide by means of implementing acts, based on a full 

and balanced factual analysis and legal reasoning provided to the Member 

States, in accordance with the advisory procedure referred to in Article 22(2), 

that the Union is to act as the respondent where one or more of the following 

circumstances arise: 

(a) the Union would bear all or at least part of the potential financial 

responsibility arising from the dispute in accordance with the criteria laid 

down in Article 3; or 

(b)  the dispute also concerns treatment afforded by the institutions, bodies, 

offices or agencies of the Union. 

 

3.  The Commission may decide by means of implementing acts, based on a full 

and balanced factual analysis and legal reasoning provided to the Member 

States in accordance with the examination procedure referred to in Article 

22(3), that the Union is to act as the respondent where similar treatment is 

being challenged in a related claim against the Union in the WTO, where a 

panel has been established and the claim concerns the same specific legal 

issue, and 

where it is necessary to ensure a consistent argumentation in the WTO case. 

[…] 

 

5. The Commission and the Member State concerned shall immediately after 

receiving the notice or notification referred to in Article 8 enter into 

consultations pursuant to Article 6 on the management of the case pursuant to 

this Article. The Commission and the Member State concerned shall ensure that 

any deadlines set down in the agreement are respected. 

C. Having made a determination of who shall act as respondent in a dispute in 

accordance with the above provisions of Regulation (EC) No 912/2014, the 

European Union will inform the claimant within 60 days from the date on which 

the claimant has given notice of its intention to initiate a dispute. This is without 

prejudice to the division of competences between the European Union and the 

Member States for investment. 



 

 

The Court of Justice of the European Union, as the judicial institution of the European 

Union and Euratom, is competent to examine any question relating to the application 

and interpretation of the constituent treaties and acts adopted thereunder, including 

international agreements concluded by the European Union and Euratom, which under 

certain conditions may be invoked before the Court of Justice. 

Any case brought before the Court of Justice of the European Union by a claimant of 

another non-EU Contracting Party in application of the forms of action provided by the 

constituent treaties of the Union falls under Article 26(2)(a) of the Energy Charter 

Treaty
3
. Given that the Union's legal system provides for means of such action, neither 

the European Union nor Euratom has given its unconditional consent to the submission 

of a dispute to international arbitration or conciliation. 

As far as international arbitration is concerned, it should be stated that the provisions of 

the ICSID Convention do not allow the European Union and Euratom to become 

parties to it. The provisions of the ICSID Additional Facility also do not allow the 

European Union and Euratom to make use of them. Any arbitral award against the 

European Union and Euratom will be implemented by the Union's institutions, in 

accordance with their obligation under Article 26(8) of the Energy Charter Treaty. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
3
 Article 26(2)(a) is also applicable in the case where the Court of Justice of the European Union may be called 

upon to examine the application or interpretation of the Energy Charter Treaty on the basis of a request for a 

preliminary ruling submitted by a court or tribunal of a Member State in accordance with Article 267 of the Treaty 

on the Functioning of the European Union. 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 



 

 



 

 

 

 

 



 

 

 

 

 

 



 

 

 

 

 

 

 

 



 

 

 



 

 

 

 

 

 

 



 

 

 



 

 

 



 

 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 

 

 

 



 

 



 

 



 

 



 

 



 

 



 

 

 



 

 

 



 

 



 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 



 

 

9.  Finland 

(Statement sent by Permanent Representation to the EU on 15.12.97  

in English only) 

Local remedies before national courts of the first instance, courts of appeal and the 

Supreme Court are available to the Investor in accordance with the Finnish Code of 

Procedure. 

Bilateral investment agreements concluded by Finland provide for several means of 

dispute settlement available to the Investor. These include local remedies, international 

arbitration and conciliation by the International Center for the Settlement of Investment 

Disputes (ICSID) or arbitration under the regulations of the ICSID Additional Facility 

for the Administration of Conciliation, Arbitration and Fact-Finding Proceedings, ad 

hoc arbitration tribunal in accordance with the Arbitration Rules of the United Nations 

Commission on International Trade Law (UNCITRAL). Arbitral awards shall be 

recognized and enforced by the Contracting Parties in accordance with the 1958 New 

York Convention on the Recognition and Enforcement of Foreign Arbitral Awards. 

Finland is a party to several multilateral Conventions relevant to the peaceful 

settlement of disputes between Finland and an Investor, including the following: 

- Convention for the Settlement of Disputes in respect of Investments occurring 

between the States and Nationals of other States of 18 March 1958; 

- Convention on the Recognition and Enforcement of Foreign Arbitral Awards of 

10 June 1958; 

- Convention for the Execution of Foreign Arbitral Awards of 26 September 

1927; 

- Protocol on Arbitration Clauses of 24 September 1923. 

 

10. Greece 

(Statement sent by Permanent Representation to the EU on 30.05.94  

in English only) 

Under Article 903(5) of the Code of Civil Procedure a foreign or international court 

arbitral decision cannot be acknowledged and enforced if it contradicts a final decision 

of a national court, on the same case, between the same parties. 

 

11. Hungary 

(Statement sent by Ministry of Trade, Industry and Tourism on 29.06.98  

in English only) 

Under the rules of Article 26(3)(a), a Contracting Party gives its unconditional consent 

to the submission of a dispute to international arbitration or conciliation in accordance 

with the provisions of the Energy Charter Treaty. As a result, in the case of sub-

paragraph (2)(b) the previously concluded agreement would be disregarded, that is to 



 

 

say, the performance thereof would become impossible. Therefore, an individually 

negotiated contract would be overruled by a more general “agreement”, the part of 

which is the unconditional consent on the side of the Contracting Party (State) and the 

submission on the other side. On the contrary, it is a well established legal principle 

that the particular rule (originating from legislation or from contract) prevails over the 

general one. Consequently, it is the individually negotiated dispute settlement 

mechanism that must be applied preferably. 

In addition, if the procedural alternatives may even be deemed equal, the choice of one 

of them fixes the forum, terminating the alternative character of the obligation, so it 

will be the only proceedings which must be considered to be agreed, and pacta sunt 

servanda applies. 

The possibility of later alternation would give opportunity to the plaintiff for vexatious 

litigation. The Civil Procedure Act (1952. évi III. torvény a Polgári perrendtartásrol, 

160. §) stipulates that prior to the hearing of the lawsuit on its merits, the plaintiff may 

abandon his petition even without the consent of the defendant; but after the 

commencement of the hearing on the merits he may do so only if the defendant agrees 

with such abandonment. In either case the plaintiff shall reimburse the defendant for 

the costs incurred through the institution of the lawsuit. The consideration of this rule 

is to protect the defendant from improper litigation. The defendant who has a chance to 

win the case has to have also the opportunity to obtain res iudicata in favour of him by 

not allowing to discontinue the lawsuit before the court renders its judgment. This 

solution is capable of saving time and costs. For this reason the Hungarian law cannot 

accept a provision which allows the plaintiff (investor) to turn to the Energy Charter 

Treaty arbitration after the commencement of the proceedings mentioned under sub-

paragraph (2)(a). 

Finally, it should be mentioned that the Arbitration Act (1994. évi LXXI. torvény a 

választottbíráskodásrol, 8. §) stipulates, as far as the relationship between arbitration 

and the procedure of court of law is concerned (in accordance with the UNCITRAL 

Model Law on the international commercial arbitration), that a court before which an 

action is brought in a matter which is the subject of an arbitration agreement shall, if a 

party so requests no later than when submitting its first statement on the substance of 

the dispute, refer the parties to arbitration. This means that the court will enforce the 

arbitration agreement by dismissing the case, but only until a hearing on the merits. 

After that point the parties are deemed to terminate tacitly the arbitration agreement. In 

this way bad faith litigation causing undue delay can be prevented, as well as  abuse of 

court. 

In summary, Hungarian law acknowledges the principle of pacta sunt servanda, the 

maxim of good faith, endeavours to ensure time and cost saving enforcement of rights 

which does not permit the possibility of transferring from one form of dispute 

settlement to another after the commencement of proceedings. 



 

 

12. Ireland  

(Statement sent by Department of Public Enterprise on 26.04.99) 

The Washington and New York Conventions are part of the domestic law of Ireland 

pursuant to the Arbitration Act 1980. 

Under Irish law, parties to a contract may agree by way of an arbitration agreement to 

submit a dispute, which would otherwise be dealt with by the courts, to arbitration. 

Where a party to an arbitration agreement commences court proceedings in relation to a 

matter covered by that agreement, any other party to the proceedings - the defendant or 

a third party - may seek an order from the court staying the proceedings (section 5 of 

the Arbitration Act 1980). The order staying the court proceedings allows the dispute to 

be referred to arbitration. Such an application to stay the court proceedings must be 

brought by that other party before taking any substantive step in the proceedings, i.e. 

any step other than entering an appearance. The party who commenced proceedings 

may not afterwards rely on the arbitration agreement to stay the court proceedings. 

Where a party to an arbitration agreement commences court proceedings and the other 

party answers those court proceedings without seeking an order staying them such as 

described above (section 5 of the Arbitration Act 1980), the court will have seizing of 

the dispute and the issue cannot then be referred to arbitration. 

The parties may only submit a dispute to arbitration after final judgment by a court if 

they agree to set aside or not enforce that judgment and to start afresh by way of 

arbitration. 

 

13. Italy 

(Statement sent by Italian Embassy in Lisbon on 17.12.97;  

Translation provided by Embassy) 

In accordance with Article 26(3)(b)(ii), Italy declares that it does not allow for a dispute 

between an Investor and a Contracting Party to be submitted for international 

arbitration or conciliation, provided that an Investor has:  

a) already submitted the dispute Italian courts or administrative tribunals; or 

b) followed an applicable, previously agreed procedure for the settlement of 

disputes. 

In this respect a distinction must be made between two options: 

1) if a resolution of the dispute has not yet been made by internal judicial or 

conciliation bodies, the Investor may revoke his judicial action or arbitral 

procedure by  procedural or lateral renouncement and apply to other forms of 

dispute settlement; 

2) if a resolution or any formal or legal document of execution has already been made 

to settle the dispute, conciliation or international arbitration is no longer possible. 



 

 

The above statements are based either on the principle of “ne bis in idem” (to avoid two 

judgments being awarded for the settlement of the same dispute: one by the arbitration 

and the other by the court of law), or on the principle of incontrovertibility of 

“decisum” which is binding on the parties in their substantial relations without giving 

them any possibility, during the procedure or after it, to use the normal means of 

appeal. 

 

 



 

 



 

 

14. Japan  

(Statement sent by Mission of Japan to the EU on 22.08.02 in English only) 

The “Policies, Practices and Conditions” of Japan referred to in Article 26(3)(b)(i) and 

ANNEX ID of the Energy Charter Treaty are as follows: 

1. With regard to any dispute which has been submitted to a domestic court in Japan 

in accordance with Article 26(2)(a) of the Energy Charter Treaty and for which the 

domestic court has already given a final judgment, the Government of Japan does 

not accept the submission of such dispute to international arbitration or conciliation 

by Investors. 

2. With regard to any dispute which corresponds to either of the (1) to (3) below, the 

Government of Japan does not accept the submission of such dispute to 

international arbitration or conciliation without prior express consent in writing of 

the Government of Japan in each case. 

As for the disputes referred to in (1) and (2) below, withdrawal of the Investor’s 

claim from the domestic court in Japan or from the dispute settlement procedure 

referred to in Article 26(2)(b) of the Energy Charter Treaty would be required in 

order to obtain the consent of the Government of Japan. 

(1) any dispute which has been submitted to a domestic court in Japan in 

accordance with Article 26(2)(a) of the Energy Charter  Treaty and for which a 

final judgment has not yet been given 

(2) any dispute which has been submitted to a dispute settlement procedure referred 

to in Article 26(2)(b) of the Energy Charter Treaty and for which a final 

decision has not already been taken by the dispute settlement procedure 

(3) any dispute which has been submitted to a dispute settlement procedure referred 

to in Article 26(2)(b) of the Energy Charter Treaty and for which a final 

decision has already been taken by the dispute settlement procedure. 

 

15. Kazakhstan 

(Statement sent by Ministry of Energy and Natural Resources on 06.08.97; 

Unofficial translation) 

Kazakhstan does not allow the investor to re-submit the same dispute at a later stage to 

international arbitration, under Article 26 of the Treaty, since this contradicts the legal 

principles embodied in Kazakh legislation. 

In accordance with the Civil Procedure Code of the Republic of Kazakhstan of 29 

December 1963 (with later amendments and supplements), the judge shall deny the 

filing of an application on civil cases (Article 129, paragraph 3) as well as dismissing 

proceedings of the case (Article 216, paragraph 3) “if there is a judgment or ruling of 

the court, which was passed and entered into legal force with regard to the same 

dispute between the same parties and the same subject, on the acceptance of the 

plaintiff’s withdrawal of the action or on the statement of accord and satisfaction of the 

parties.” 



 

 

The Law of the Republic of Kazakhstan on the Procedure of the Settlement of 

Economic Disputes by the Arbitration Courts of the Republic of Kazakhstan of 17 

January 1992 (Articles 77 and 96) has a similar provision. At present, the state 

arbitration courts have been dissolved and incorporated in the system of the state 

common courts. However, until the new Civil Procedure Code is adopted, the Law on 

the Procedure of the Settlement of Economic Disputes is applicable. 

Although the above rules refer to state courts, they are, by analogy, also applied to 

arbitration tribunals. 

The Law of the Republic of Kazakhstan on Foreign Investments of 27 December 1994 

(with amendments of 16 July 1997) stipulates procedures for the settlement of disputes 

between foreign investors and the Republic of Kazakhstan (Article 27) under which the 

investment dispute may, at the discretion of any party and subject to the foreign 

investor’s consent, be submitted for settlement either to the juridical bodies of the 

Republic of Kazakhstan or to international arbitration. 

As a consequence, if the dispute was already submitted to domestic juridical bodies and 

an award rendered, the enforcement of Article 27 of the Law on Foreign Investments 

providing for the right to submit the dispute to the domestic court or arbitration tribunal 

is not applicable, and no party to the investment dispute may submit the same dispute 

to international arbitration. 

 



 

 

 

16. Mongolia 

(Statement sent by Mongolian Embassy in Brussels on 01.04.08 in English only) 

According to Article 13.3 of the Law on the Civil procedure and Article 25 of the 

Foreign Investment Law of Mongolia parties to the dispute shall resolve their disputes 

in the Courts of Mongolia. 

For example, the Courts of Mongolia shall settle all the disputes between parties if the 

latter have not specifically agreed in their contracts to settle the dispute in the 

arbitration or through Intergovernmental agreements (Article 13.3 of the Law on the 

Civil procedure). 

Disputes between foreign investors and investors of Mongolia as well as between 

foreign investors and Mongolian legal or natural persons on the matters relating to 

foreign investment and the operations of the business entities with foreign investment 

and a branch of a foreign legal entity, shall be resolved in the courts of Mongolia unless 

provided otherwise by international treaties to which Mongolia is a party or by any 

contract between the parties to the dispute (Article 25 of the Foreign Investment Law of 

Mongolia). 

Therefore, if parties have settled their dispute in the Supreme court, according to Art. 

50.2 of the Constitution of Mongolia this judgment is final and as Art. 65.1.6, 65.1.7 of 

the Law on Civil procedure states judges cannot accept any claims on the disputes 

previously decided by the courts. 

Disputes resolved by Courts of Mongolia can not be resubmitted to the International 

Courts as national courts have already given a final judgment and that will contradict 

the Constitution of Mongolia and has a risk of having two judgments on the same 

dispute. 

Therefore, policies, practices and conditions of Mongolia do not allow an investor to 

resubmit the same dispute to International arbitration.  

17. Norway 

(not yet applicable) 

 

18. Poland 

(Statement sent by Polish Embassy in Brussels on 06.03.01;  

Translation provided by the Embassy) 

According to Article 26(3)(b)(ii) of the Energy Charter Treaty: 



 

 

The Republic of Poland has opted to be included in Annex ID of the Treaty and thus 

not to allow unconditionally a dispute between a foreign investor and the Republic of 

Poland to be submitted to international arbitration or conciliation, if that dispute has 

already been submitted to a competent court or an administrative tribunal in Poland or 

to a previously agreed arbitration procedure for the settlement of the dispute. 

The above position is based on the principle of avoiding two judgments being awarded 

for the settlement of the same dispute.  In the light of the Polish Code of Civil 

Procedure (CCP), submission of the writ to the court of first instance excludes the 

possibility of searching legal protection in the other procedure/course.  According to 

the Article 203 of the CCP, the writ can be withdrawn without defendant’s permission 

before the commencement of the hearing unless withdrawal equals disclaimer of the 

claim.  In that case withdrawal of the writ is possible till the delivery of the judgment.  

Article 711 of the CCP states that a judgment or a decision issued by the arbitration 

court has the same legal power as a judgment of the court after the court admits its 

enforceability.  Such a decision of the arbitration court is definitive, which means that 

no means of appeal are allowed.  Article 1105, paragraph 2 of the CCP envisages the 

possibility of excluding, on the basis of agreement, the jurisdiction of Polish courts, for 

the benefit of an acting abroad arbitration court.  However, according to paragraph 3 of 

that Article, the Polish court shall consider such an agreement on a foreign arbitration 

court, only if the defendant submits a duly justified plea before entering into a dispute 

as to the essence of the matter. 

Moreover, Poland is a party to the New York Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards of 10 June 1958. 



 

 

19. Portugal 

(Statement sent by Permanent Representation to the EU on 18.11.98 

 in English only 

Article 26(2) of Law 31/86 of 29 August 1986 provides that the award of a arbitral 

tribunal has the same value as a first instance tribunal award, which means that an 

arbitral tribunal cannot be used as a court of appeal. Being so, an investor may only 

submit a dispute to an arbitral tribunal if an award has not been rendered on the same 

dispute. 

20. Romania 

(Statement sent by Ministry of Industry and Trade on 27.05.99 in English only) 

Article 21 of the 1991 Romanian Constitution states that “every person is entitled to go 

to court in order to defend his/her rights and legitimate interests” and that “no law shall 

restrict the execution of this right”. 

Article 125(1) of the Constitution stipulates that “justice is made through the Supreme 

Court of Justice and other judicial bodies established by law”. the operation of the 

Supreme Court of Justice is regulated by Law No 56/1993. 

Law No 92/1992 on Organization of Judicial Bodies stipulates that “the judicial power 

is separated from other powers in the state and has its own responsibilities to be 

delivered through courts and the Public Prosecutor’s Office provided for in the 

Constitution and other relevant legislation. 

The Civil Code, in the eleven chapters of the 4
th

 book entitled “Arbitration” as 

amended by Law No 59/1993, regulates the establishment and operation of arbitration 

courts as well as their relationship to judicial courts. 

Pursuant to article 163 of the Civil Code relating to litispendence, nobody can be 

called, for the same reason, before the several Courts of Justice. The exception can be 

raised by any of the parties to the dispute or by the judge. Once the exception is 

accepted, the dispute shall be submitted to the first court or, in the case the courts are of 

different levels, to the higher-level court. 

Since 1975 Romania is a party to the Convention for the settlement of Disputes in 

respect of investments occurring between the States and nationals of other States of 

1965. In 1961 Romania became a party to the Convention on the recognition and 

enforcement of Foreign Arbitral Awards of 1958. 

 

21. Russian Federation 

(not yet applicable) 

 

 

 



 

 

22. Slovenia 

(Statement sent by State Secretary for Energy on 10.12.97 in English only) 

There is no legislation in Slovenia which would prevent disputes between an Investor 

and a Contracting Party from being settled under the procedures of international 

arbitration or conciliation. Nevertheless, Slovenia’s view is that a dispute submitted for  

resolution to the courts or administrative tribunals of the Contracting Party to the 

dispute should also be settled there and all existing legal remedies available with 

respect to the settlement of the given dispute be exploited.  Settlement of a dispute by 

international arbitration or conciliation is expensive and, consequently, Slovenia is of 

the view that disputes should not be transferred to international institutions once they 

have been submitted to the courts or tribunals of a Contracting Party.  Such a transfer 

should only be possible on the basis of an agreement between both parties to the 

dispute.  However, Slovenia does not have sufficient relevant experience to be able to 

define the conditions enabling a subsequent transfer of dispute settlement to 

international arbitration. 

Bilateral agreements on the promotion and protection of investments concluded by 

Slovenia to date envisage, in principle, that disputes may be settled by the International 

Centre for the Settlement of Investment Disputes (ICSID) or by ad hoc tribunals 

established in accordance with the Arbitration Rules of the United Nations 

Commission on International Trade Law (UNCITRAL). 

 

23. Spain 

(Statement sent by Ministry of Industry and Energy on 11.12.97; Unofficial 

translation provided by the Ministry) 

Spain gives its consent to the submission of a dispute to international arbitration if the 

following condition is satisfied: 

The concerned investor renounces to submit the same dispute to any other procedure of 

dispute settlement, and withdraws from any other previous procedure, before the 

responsible Authority issues a decision. 



 

 

 

24. Sweden 

(Statement sent by Ministry of Industry and Energy on 01.12.97 in English only) 

Sweden does not give its consent to the submission of a dispute referred to in Article 

26 of the Energy Charter Treaty to international arbitration or conciliation in 

accordance with Article 26, paragraph 3(a) of the Treaty, if the investor has submitted 

the same dispute for resolution to its national courts and a final judgment has been 

rendered on the matter at issue in the dispute. 

 

25. Turkey 

(Statement sent by Ministry of Energy and Natural Resources on 24.11.99 in 

English only) 

According to the Decisions of the Constitutional Court, issued in 1995 within the 

framework of the provisions of article 155 of the Turkish Constitution, all energy 

contracts of concessionary nature undertaken between administration (the Ministry of 

Energy and Natural Resources, state / public enterprises) and private / foreign investors 

should be subject to approval of the Council of State which consequently raised a 

problem of constitutional nature in giving consent to international arbitration in case of 

disputes between investors and state / public enterprises. Accordingly, the Council of 

State should act as the sole judicial authority in settling disputes arising from the 

alleged breach of energy contracts of concessionary nature.  

 

For the purpose of resolving this crucial problem, the new Government has taken a 

radical approach so as to amend the related provisions of the Constitution in the 

Parliament which was subject to three-thirds affirmative majority voting.     

 

The related Act for amending certain provisions of the Constitution (Article 47, 125 

and 155) has successfully been adopted at the General Assembly in August 1999 

through more than three fourth majority voting which consequently paved the way for 

granting consent to international arbitration in case of disputes arising from the alleged 



 

 

breach of obligations of the parties in energy contracts undertaken between 

private/foreign investors and state/public enterprises. 

 

I am pleased to notify that the related national legislation for harmonization and 

adopting the provisions of the Law No. 4446 on “The Law on Amending Certain 

Provisions of the Constitution of the Turkish Republic” are under preparation. 

 

It should however be pinpointed that though the recent amendment in the Constitution 

allows to granting consent to international arbitration, regarding the resubmission of 

the same dispute to international arbitration at a later stage under Article 26 of the 

ECT, according to the provisions of Article 237 of the Law No. 1086 (Act on Civil 

Procedures), if a court of law of the Republic of Turkey has adopted a decision on an 

issue, it has the force of final judgement on the principle of res judicata pro veritate 

habetur (no double jeopardy –to avoid that two judgements are issued to settle the same 

dispute). 

 

Accordingly, it would not be possible for the national courts in Turkey to recognize and 

enforce the awards of arbitration by the virtue of the provision of the Law No. 2675 

(Article 45 (b)) on “Act on Procedure Related to Private International Law” which 

regulates the recognition and enforcement of foreign arbitration awards in parallel with 

the provisions of the New York Convention (Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards) which was ratified by Turkey in 1988 by the 

Law No. 3731. 

 

During the course of debate at the sessions of the Special Committees of the Turkish 

Parliament (Industry, Trade, Energy and Natural Resources Committee), the 

importance of the Treaty in terms of motivating energy sector investments in the 

Turkish economy has clearly been underlined.  Nevertheless, the question of not being 

listed in Annex ID of the Treaty has been raised as the sole concern. 

 

In this regard, any decision by the Charter Conference for including Turkey to the 

Annex ID shall definitely have a positive impact on speeding ratification process of the 

ECT in the Turkish Parliament which at present is at the last stage, i.e. the final debate 

to be undertaken at the General Assembly Session. 

 

It is worth mentioning that Turkey attached great importance to the concept of Energy 

Charter since its inception not least because Turkey is a long-standing associated 

member to the European Union and is situated at the cross-roads of major oil/gas fields 

in transmitting oil/gas to Europe. 

 

Turkey therefore acknowledges the importance of the Treaty and the Protocol for 

creating an open and competitive energy market within the areas of the Charter’s 

constituency as well as their policy role as effective instruments for promoting the 

overall principles of the rule of law, transparency and market-orientated behaviour. 

 

In this regard, considerable progress has been attained in liberalising oil and electricity 

markets. 

 

As regards liberalisation of the electricity sector, in preparing the Draft Electricity 

Market Act, provisions of ECT and the EU Electricity Directive are fully taken into 



 

 

account.  It should be reiterated that aims and objectives enshrined in the Treaty are 

fully respected in Turkish national legislation and policy which are directed at the 

creation of an open and liberal investment regime in the energy sector and at fostering 

of a competitive and sustainable energy market.  Therefore, the Treaty shall contribute 

substantially to the further development of Turkey’s national energy policy objectives. 

 

In recognition of the growing political and economic importance of transit issues 

within the Charter’s constituency, Turkey assigns due consideration to developing a 

Transit Framework for establishing effective and stable transit rules for oil/gas 

transmission in the long run and in this context wishes to act as one of the major actors 

for the purpose of strengthening regional supply security as well as for creating long-

term economic stability in the region. 

 

I am pleased to notify you that the Treaty has provided an important platform for the 

development of Turkey’s regional and bilateral co-operation on energy issues with 

other states, particularly with Central Asian and Caucasian Republics. 

 

The provisions of the Turkish Constitution do not unfortunately allow for Turkey to 

apply the Treaty and Protocol on a provisional basis pending ratification.  Turkey has 

therefore a keen intention to conclude the on-going ratification process in the 

Parliament in the very near future so as to be able to contribute actively to the Charter 

Process. 

 

26. The former Yugoslav Republic of Macedonia  

(Statement sent by Permanent representation to the EU on 20.04.98 in English 

only) 

In Article 56 of the Procedural Law (Official Gazette of the SFRY No 4/77) and 

Articles 54 and 56 of the Law on Resolution of Conflicts of the Laws with Regulations 

of other Countries in Certain Relations (Official Gazette of the SFRY No 43/82) 

adopted as state regulations in accordance with Article 5 of the Law on Implementation 

of the Constitution of the Republic of Macedonia (Official Gazette of the Republic of 

Macedonia No 52/91), it is stipulated that the courts of the Republic have domestic 

jurisdiction in disputes over the right of use and disposal of immovable property, also 

in ownership and other immovable property rights disputes, in disputes regarding 

interference with ownership of immovable property, as well as in disputes concerning 

the lease and renting of immovable property, provided that the immovable property is 

in the territory of the Republic. 

In disputes concerning property rights, the courts of the Republic have domestic 

jurisdiction if the property of the defendant, or the item being requested through the 

claim, is in the territory of the Republic. This jurisdiction covers also disputes 

concerning obligations incurred during the stay of the defendant in the Republic. 


