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7+(�5866,$1�)('(5$7,21��
ZLWK�LWV�VHDW�RI�SRZHU�LQ�0RVFRZ��5XVVLDQ�)HGHUDWLRQ��
KHUHLQDIWHU�UHIHUUHG�WR�DV��WKH�5XVVLDQ�)HGHUDWLRQ��
UHVSRQGHQW��
DWWRUQH\��mr.�-�$��'XOODDUW��SUDFWLVLQJ�LQ�1DDOGZLMN��
�

 

7DEOH�RI�FRQWHQWV�
�

���7KH�SURFHHGLQJV���WKH�FRXUVH�RI�WKH�SURFHHGLQJV��GHFLVLRQ�RQ�WKH�REMHFWLRQV�RI�WKH�5XVVLDQ�
)HGHUDWLRQ�������������������������������������������������������������������������������������������������������������������������������������������
���,QWURGXFWLRQ�DQG�EDFNJURXQG��������������������������������������������������������������������������������������������������������
���7KH�MXULVGLFWLRQ�RI�WKH�7ULEXQDO��$UWLFOH���������D��'&&3��WKH�YLHZV�RI�WKH�SDUWLHV��WKH�
7ULEXQDO��DQG�WKH�'LVWULFW�&RXUW��������������������������������������������������������������������������������������������������������

����,QWURGXFWLRQ�DQG�OHJDO�FRQWH[W����������������������������������������������������������������������������������������������������
����7KH�5XVVLDQ�)HGHUDWLRQ¶V�SRVLWLRQ���������������������������������������������������������������������������������������������
����+9<¶V�SRVLWLRQ���������������������������������������������������������������������������������������������������������������������������
����7KH�7ULEXQDO
V�GHFLVLRQ���������������������������������������������������������������������������������������������������������������
����7KH�'LVWULFW�&RXUW¶V�GHFLVLRQ������������������������������������������������������������������������������������������������������

���7KH�JURXQGV�IRU�DSSHDO�������������������������������������������������������������������������������������������������������������������
����,QWURGXFWLRQ��������������������������������������������������������������������������������������������������������������������������������
����7KH�UXOHV�WR�EH�WDNHQ�LQWR�DFFRXQW�LQ�WKH�LQWHUSUHWDWLRQ�RI�WKH�(&7���������������������������������������������
����7KH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WUHDWLHV����������������������������������������������������������������������������������������
����1HZ�JURXQGV�IRU�MXULVGLFWLRQ�DQG�DUJXPHQWV�IRU�MXULVGLFWLRQ�LQ�WKH�VHWWLQJ�DVLGH�SURFHHGLQJV�����
����7KH�LQWHUSUHWDWLRQ�RI�$UWLFOH�������(&7��LQ�SDUWLFXODU�WKH�/LPLWDWLRQ�&ODXVH��DQG�WKH�
LQWHUSUHWDWLRQ�RI�$UWLFOH�������D��(&7�����������������������������������������������������������������������������������������������

D��,QWURGXFWLRQ������������������������������������������������������������������������������������������������������������������������������
E��7KH�SRVLWLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ�SRVLWLRQ�����������������������������������������������������������������������
F��7KH�SRVLWLRQ�RI�+9<����������������������������������������������������������������������������������������������������������������
G��7KH�FRQVLGHUDWLRQV�RI�WKH�$UELWUDO�7ULEXQDO������������������������������������������������������������������������������
H��7KH�FRQVLGHUDWLRQV�RI�WKH�'LVWULFW�&RXUW�����������������������������������������������������������������������������������
I��7KH�RSLQLRQ�RI�WKH�&RXUW�RI�$SSHDO������������������������������������������������������������������������������������������
�L��7KH�RUGLQDU\�PHDQLQJ�RI�WHUPV�LQ�WKH�/LPLWDWLRQ�&ODXVH���������������������������������������������������������
�LL��DQG��LLL��7KH�FRQWH[W��DQG�WKH�REMHFW�DQG�SXUSRVH�RI�WKH�7UHDW\�����������������������������������������������
�LY��µ6WDWH�SUDFWLFH¶��$UWLFOH�������9&/7�������������������������������������������������������������������������������������
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�Y��7KH�LQWHUSUHWDWLRQ�RI�WKH�/LPLWDWLRQ�&ODXVH�LQ�DFFRUGDQFH�ZLWK�WKH�LQWHUSUHWDWLRQ�UXOHV�RI�
$UWLFOH����9&/7��������������������������������������������������������������������������������������������������������������������������
�YL��$UWLFOH����9&/7��WKH�travaux préparatoires�������������������������������������������������������������������������
�YLL��7KH�PHDQLQJ�RI�µQRW�LQFRQVLVWHQW¶����������������������������������������������������������������������������������������
�YLLL��&RQFOXVLRQ�RQ�WKH�LQWHUSUHWDWLRQ�RI�WKH�/LPLWDWLRQ�&ODXVH�LQ�$UWLFOH�������(&7�DQG�$UWLFOH�
������D��(&7�������������������������������������������������������������������������������������������������������������������������������

����$SSOLFDWLRQ�RI�WKH�/LPLWDWLRQ�&ODXVH�LQ�WKLV�FDVH��EDVHG�RQ�WKH�&RXUW�RI�$SSHDO¶V�LQWHUSUHWDWLRQ�
RI�WKDW�SURYLVLRQ�������������������������������������������������������������������������������������������������������������������������������
����$SSOLFDWLRQ�RI�WKH�/LPLWDWLRQ�&ODXVH�LQ�WKH�FXUUHQW�FDVH��EDVHG�RQ�WKH�5XVVLDQ�)HGHUDWLRQ¶V�
LQWHUSUHWDWLRQ�RI�WKDW�SURYLVLRQ���������������������������������������������������������������������������������������������������������

D��7KH�VHSDUDWLRQ�RI�SRZHUV����������������������������������������������������������������������������������������������������������
E��$UH�GLVSXWHV�DERXW�SXEOLF�ODZ�DUELWUDEOH"���������������������������������������������������������������������������������
F��$UH�VKDUHKROGHUV�HQWLWOHV�WR�D�ILOH�D�FODLP�UH��WKH�GHSUHFLDWLRQ�RI�WKHLUV�VKDUHV�XQGHU�5XVVLDQ�
ODZ"���������������������������������������������������������������������������������������������������������������������������������������������

����+9<¶V�LQYRFDWLRQ�RI��
HVWRSSHO
�DQG�
DFTXLHVFHQFH
��WKH�UXOH�IURP�IMS/DIO��������������������������������
����&RQFOXVLRQ�DV�WR�WKH�JURXQGV�IRU�DSSHDO��������������������������������������������������������������������������������������

���2WKHU�JURXQGV�LQ�UHVSHFW�RI�WKH�7ULEXQDO¶V�MXULVGLFWLRQ����������������������������������������������������������������
����,QYHVWPHQW�,QYHVWRU��$UWLFOH������DQG�����(&7����������������������������������������������������������������������������

D��,QWURGXFWLRQ������������������������������������������������������������������������������������������������������������������������������
E��7KH�7ULEXQDO����������������������������������������������������������������������������������������������������������������������������
F��7KH�5XVVLDQ�)HGHUDWLRQ¶V�SRVLWLRQ�DQG�WKH�&RXUW�RI�$SSHDO¶V�VXSSRVLWLRQV������������������������������
G��)RUHLJQ�LQYHVWPHQW��IRUHLJQ�LQYHVWRU����������������������������������������������������������������������������������������
H��&RQWURO�RI�WKH�LQYHVWLQJ�FRPSDQ\��8�WXUQ��������������������������������������������������������������������������������
I��(FRQRPLF�FRQWULEXWLRQ�WR�KRVW�FRXQWU\�������������������������������������������������������������������������������������
J��3LHUFLQJ�WKH�FRUSRUDWH�YHLO��������������������������������������������������������������������������������������������������������
K��/HJDOLW\�RI�WKH�LQYHVWPHQW��������������������������������������������������������������������������������������������������������
L��&RQFOXVLRQ��������������������������������������������������������������������������������������������������������������������������������

����7D[DWLRQ�0HDVXUHV��$UWLFOH����(&7��������������������������������������������������������������������������������������������
D��,QWURGXFWLRQ������������������������������������������������������������������������������������������������������������������������������
E��7KH�5XVVLDQ�)HGHUDWLRQ¶V�SRVLWLRQ��������������������������������������������������������������������������������������������
F��'RHV�$UWLFOH����(&7�DIIHFW�WKH�7ULEXQDO¶V�MXULVGLFWLRQ"�����������������������������������������������������������
G��,V�$UWLFOH����(&7�DSSOLFDEOH"��������������������������������������������������������������������������������������������������
H��$UWLFOH�������D��(&7����������������������������������������������������������������������������������������������������������������

����2SLQLRQ�LQ�UHVSHFW�RI�WKH�7ULEXQDO¶V�MXULVGLFWLRQ��$UWLFOH���������D��'&&3�������������������������������
���9LRODWLRQ�RI�WKH�PDQGDWH��$UWLFOH���������F��'&&3����������������������������������������������������������������������

����/HJDO�FRQWH[W������������������������������������������������������������������������������������������������������������������������������
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����7KH�5XVVLDQ�)HGHUDWLRQ¶V�SRVLWLRQ����������������������������������������������������������������������������������������������
����$UWLFOH�������E��(&7�������������������������������������������������������������������������������������������������������������������
����'HWHUPLQDWLRQ�RI�GDPDJHV����������������������������������������������������������������������������������������������������������
����'HFLGLQJ�E\�JXHVVZRUN��JRLQJ�EH\RQG�WKH�DPELW�RI�WKH�OHJDO�GLVSXWHV�����������������������������������������

D��7KH�9$7�OHY\�DQG�ILQHV���������������������������������������������������������������������������������������������������������������������
E��7KH��XQ�DYRLGDELOLW\�RI�<XNRV
�EDQNUXSWF\���������������������������������������������������������������������������������������
F��5RVQHIW¶V�UROH�������������������������������������������������������������������������������������������������������������������������������������
G��$OORFDWLQJ�WKH�LQFRPH�RI�WKH�VKDP�FRPSDQLHV����������������������������������������������������������������������������������
H��&RQFOXVLRQ�����������������������������������������������������������������������������������������������������������������������������������������

����7KH�UROH�RI�WKH�DVVLVWDQW�9DODVHN����������������������������������������������������������������������������������������������������������
����2SLQLRQ�LQ�UHVSHFW�RI�YLRODWLRQ�RI�WKH�PDQGDWH��$UWLFOH���������F��'&&3������������������������������������������

���:DV�WKH�7ULEXQDO�LPSURSHUO\�FRPSRVHG��$UWLFOH���������E��'&&3�"�������������������������������������������������
���'R�WKH�<XNRV�$ZDUGV�IDLO�WR�VWDWH�UHDVRQV�IRU�WKH�DZDUGV��$UWLFOH���������G��'&&3�"���������������������

����/HJDO�FRQWH[W����������������������������������������������������������������������������������������������������������������������������������������
����7KH�5XVVLDQ�)HGHUDWLRQ¶V�SRVLWLRQ��������������������������������������������������������������������������������������������������������
����1R�ZHOO�IRXQGHG�UHDVRQV�DUH�VWDWHG�IRU�WKH�GHWHUPLQDWLRQ�RI�GDPDJHV������������������������������������������������
����3URRI�LQ�UHVSHFW�RI�WKH�0RUGRYLDQ�FRPSDQLHV��������������������������������������������������������������������������������������

D��&RQWH[W�����������������������������������������������������������������������������������������������������������������������������������������������
E��7KH�DUELWUDWLRQ�SURFHHGLQJV���������������������������������������������������������������������������������������������������������������
F��7KH�5XVVLDQ�)HGHUDWLRQ¶V�SRVLWLRQ�����������������������������������������������������������������������������������������������������
G��7KH�&RXUW�RI�$SSHDO¶V�MXGJPHQW�������������������������������������������������������������������������������������������������������

����'HFLGLQJ�E\�JXHVVZRUN�DQG�JRLQJ�EH\RQG�WKH�DPELW�RI�WKH�OHJDO�GLVSXWH��������������������������������������������
����&RQIOLFWLQJ�RSLQLRQV�LQ�UHVSHFW�RI�WKH�<1*�DXFWLRQ�����������������������������������������������������������������������������
����2SLQLRQ�LQ�UHVSHFW�RI�UHDVRQV�VWDWHG��$UWLFOH���������G��'&&3����������������������������������������������������������

���3XEOLF�SROLF\��$UWLFOH���������H��'&&3���������������������������������������������������������������������������������������������������
�����/HJDO�FRQWH[W���������������������������������������������������������������������������������������������������������������������������������������
����7KH�5XVVLDQ�)HGHUDWLRQ¶V�SRVLWLRQ��������������������������������������������������������������������������������������������������������
����7KH�ULJKW�WR�EH�KHDUG��VXUSULVH�GHFLVLRQ������������������������������������������������������������������������������������������������
����'HFLGLQJ�E\�JXHVVZRUN�DQG�JRLQJ�EH\RQG�WKH�DPELW�RI�WKH�OHJDO�GLVSXWH��������������������������������������������
����7KH�9$7�DVVHVVPHQWV���������������������������������������������������������������������������������������������������������������������������
����&RQIOLFWLQJ�RSLQLRQV�LQ�UHVSHFW�RI�WKH�<1*�DXFWLRQ�����������������������������������������������������������������������������
����+9<�FRPPLWWHG�IUDXG�LQ�WKH�DUELWUDWLRQ�SURFHHGLQJV��������������������������������������������������������������������������
����µ8QFOHDQ�KDQGV¶������������������������������������������������������������������������������������������������������������������������������������
����&RQFOXVLRQ�LQ�UHVSHFW�RI�WKH�YLRODWLRQ�RI�SXEOLF�SROLF\��$UWLFOH���������H��'&&3�����������������������������

����&RQFOXVLRQ������������������������������������������������������������������������������������������������������������������������������������������������
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��� �7KH�SURFHHGLQJV���WKH�FRXUVH�RI�WKH�SURFHHGLQJV��GHFLVLRQ�RQ�WKH�REMHFWLRQV�RI�WKH�

5XVVLDQ�)HGHUDWLRQ�
 
1. The proceedings - the course of the proceedings��
�
����� )RU�WKH�FRXUVH�RI�WKH�SURFHHGLQJV�XS�WR�WKH�LQWHULP�MXGJPHQW�RI����'HFHPEHU�������WKH�&RXUW�
RI�$SSHDO�UHIHUV�WR�WKDW�MXGJPHQW�DQG�WKH�SUHFHGLQJ�LQWHULP�MXGJPHQW�RI����6HSWHPEHU�������,Q�WKH�
ODWWHU�LQWHULP�MXGJPHQW��WKH�&RXUW�RI�$SSHDO�KHOG�WKDW�+9<¶V�REMHFWLRQ�WR�D�QXPEHU�RI�VWDWHPHQWV�E\�
WKH�5XVVLDQ�)HGHUDWLRQ�LQ�WKH�'HIHQFH�RQ�$SSHDO�ZDV�LQ�SDUW�ZHOO�IRXQGHG�DQG�LQ�SDUW�XQIRXQGHG��,Q�
WKDW�LQWHULP�MXGJPHQW��WKH�&RXUW�RI�$SSHDO�IXUWKHUPRUH�VSHFLILHG�WKDW�WKH�SDUWLHV�FRXOG�FRPPHQW�RQ�
WKH�IXUWKHU�FRXUVH�RI�WKH�SURFHHGLQJV���
�
���� 7KH�SDUWLHV�VXEPLWWHG�GHHGV�H[SUHVVLQJ�WKHLU�YLHZV�RQ�WKH�IXUWKHU�FRXUVH�RI�WKH�SURFHHGLQJV��
7KH�&RXUW�RI�$SSHDO�WKHUHXSRQ�UXOHG��LQ�WKH�LQWHULP�MXGJPHQW�RI����'HFHPEHU�������WKDW�+9<�ZRXOG�
EH�JUDQWHG�DQ�RSSRUWXQLW\�WR�VXEPLW�D�GHHG�E\�ZKLFK�WKH\�FRXOG�UHVSRQG�WR�FHUWDLQ�VWDWHPHQWV��
VSHFLILHG�LQ�WKH�LQWHULP�MXGJPHQW��WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�KDG�PDGH�LQ�WKH�'HIHQFH�RQ�$SSHDO��DV�
ZHOO�DV���LQ�WKH�VDPH�FRQWH[W���WR�H[KLELWV�VXEPLWWHG�DW�ILUVW�LQVWDQFH�E\�WKH�5XVVLDQ�)HGHUDWLRQ��7KH�
&RXUW�RI�$SSHDO�DOVR�KHOG�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�ZRXOG�WKHQ�EH�JUDQWHG�DQ�RSSRUWXQLW\�WR�
UHVSRQG�WR�WKH�H[KLELWV�DFFRPSDQ\LQJ�WKH�GHHG�WKDW�+9<�ZHUH�WR�VXEPLW��7KH�&RXUW�RI�$SSHDO�DOVR�
WRRN�D�QXPEHU�RI�GHFLVLRQV�LQ�WKDW�LQWHULP�MXGJPHQW�LQ�UHVSHFW�RI�WKH�SHULRG�ZLWKLQ�ZKLFK�H[KLELWV�
FRXOG�EH�VXEPLWWHG�IRU�WKH�SDUWLHV
�RUDO�SOHDGLQJV�DQG�WKH�WLPH�DOORWWHG�IRU�VXFK�SOHDGLQJV���
�
����� +9<�VXEPLWWHG�WKH�GHHG�UHIHUUHG�WR�LQ�WKH�SUHYLRXV�SDUDJUDSK�RQ����)HEUXDU\��������
�
���� %\�OHWWHU�RI����0DUFK�������WKH�5XVVLDQ�)HGHUDWLRQ�REMHFWHG�DJDLQVW�+9<¶V�'HHG�RI����
)HEUXDU\������DQG�UHTXHVWHG�WKH�&RXUW�RI�$SSHDO�WR�GHQ\�WKLV�'HHG��RU�DW�OHDVW�WR�JUDQW�D�IXUWKHU�
SRVWSRQHPHQW�IRU�WKH�'HHG�WR�EH�VXEPLWWHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ��+9<�UHVSRQGHG�WR�WKDW�
REMHFWLRQ�E\�OHWWHU�RI����0DUFK�������7KH�&RXUW�RI�$SSHDO�GHQLHG�ERWK�UHTXHVWV�E\�WKH�5XVVLDQ�
)HGHUDWLRQ�E\�OHWWHU�RI����0DUFK�������0RUH�SDUWLFXODUO\��WKH�&RXUW�RI�$SSHDO��LQ�UHVSRQVH�WR�WKH�
5XVVLDQ�)HGHUDWLRQ¶V�DVVHUWLRQ�WKDW�+9<�IDLOHG�WR�UHPDLQ�ZLWKLQ�WKH�SDUDPHWHUV�VHW�E\�WKH�&RXUW�RI�
$SSHDO�LQ�LWV�LQWHULP�MXGJPHQW�RI����'HFHPEHU�������UXOHG�WKH�IROORZLQJ���
�

³7R�WKH�H[WHQW�QHFHVVDU\�IRU�WKH�GHFLVLRQ�RI�WKLV�FDVH��WKH�&RXUW�RI�$SSHDO�ZLOO��ZKHQ�UHQGHULQJ�LWV�
�ILQDO��MXGJPHQW��GHWHUPLQH�ZKHWKHU�+9<�KDV�JRQH�EH\RQG�VDLG�SDUDPHWHUV�DQG�PD\�GLVUHJDUG�
FHUWDLQ�DVVHUWLRQV�RI�+9<�RQ�WKDW�JURXQG��7KH�&RXUW�RI�$SSHDO�PD\�DOVR�JLYH�WKH�SDUWLHV�WKH�
RSSRUWXQLW\�WR�H[SUHVV�IXUWKHU�YLHZV�RQ�FHUWDLQ�SRLQWV��LI�LW�EHOLHYHV�WKH�ULJKW�WR�EH�KHDUG�JLYHV�
UHDVRQ�WR�GR�VR���

�
���� 7KH�5XVVLDQ�)HGHUDWLRQ�UHVSRQGHG�WR�WKH�H[KLELWV�VXEPLWWHG�ZLWK�+9<¶V�'HHG�E\�D�'HHG�RQ�
���-XQH��������
�
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���� 2Q��������DQG����6HSWHPEHU������WKH�SDUWLHV�KDG�WKHLU�FDVHV�DUJXHG�EHIRUH�WKH�&RXUW�RI�
$SSHDO��+9<
V�E\�WKH�DIRUHPHQWLRQHG�mr.�/HLMWHQ��DQG�E\�mr.�$�:�3��0DUVPDQ�DQG�mr.�(�5��
0HHUGLQN��DWWRUQH\V�SUDFWLVLQJ�LQ�$PVWHUGDP��DQG�WKH�5XVVLDQ�)HGHUDWLRQ
V�E\�3URI��mr. $�-��YDQ�GHQ�
%HUJ��DWWRUQH\�SUDFWLVLQJ�LQ�%UXVVHOV��DQG�E\�3URI��mr. 0�(��.RSSHQRO�/DIRUFH��DWWRUQH\�SUDFWLVLQJ�LQ�
5RWWHUGDP�DQG�mr.�5�6��0HLMHU��DWWRUQH\�SUDFWLVLQJ�LQ�$PVWHUGDP��EDVHG�LQ�HDFK�FDVH�RQ�WKH�ZULWWHQ�
DUJXPHQWV�VXEPLWWHG�WR�WKH�&RXUW�RI�$SSHDO��+9<�DQG�WKH�5XVVLDQ�)HGHUDWLRQ�HQWHUHG�DGGLWLRQDO�
H[KLELWV�LQWR�HYLGHQFH�RQ�WKLV�RFFDVLRQ��$�UHFRUG�RI�WKLV�KHDULQJ��ZKLFK�LV�SDUW�RI�WKH�SURFHGXUDO�
GRFXPHQWV��ZDV�GUDZQ�XS��)LQDOO\��MXGJPHQW�ZDV�UHTXHVWHG���
 
2. Decision on objections by the Russian Federation to the Deed of 26 February 2019 and the exhibits 
submitted with the Deed of 9 September 2019��
�
���� 'XULQJ�WKH�RUDO�SOHDGLQJV��WKH�5XVVLDQ�)HGHUDWLRQ�REMHFWHG�WR�WKH�H[KLELWV�VXEPLWWHG�ZLWK�WKH�
'HHG�RI���6HSWHPEHU������LQ�VXSSRUW�RI�WKH�RUDO�SOHDGLQJV��7KH�&RXUW�RI�$SSHDO�GRHV�QRW�QHHG�WR�
GHFLGH�RQ�WKLV�REMHFWLRQ�DV�LW�GLG�QRW�XVH�WKHVH�H[KLELWV�IRU�LWV�DVVHVVPHQW��6XSHUIOXRXVO\��WKH�&RXUW�RI�
$SSHDO�QRWHV�WKDW�WKH�H[KLELWV�VXEPLWWHG�ZLWK�WKLV�'HHG�FDQ�UHDVRQDEO\�EH�FRQVLGHUHG�DV�D�UHVSRQVH�WR�
WKH�H[KLELWV�VXEPLWWHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�ZLWK�WKH�'HHGV�RI����$XJXVW������DQG����$XJXVW�
������LQ�DGGLWLRQ��WKH�([KLELWV�VXEPLWWHG�E\�+9<�DUH�QRW�RI�VXFK�D�YROXPH�WKDW�WKH�5XVVLDQ�
)HGHUDWLRQ�FRXOG�QRW�UHDVRQDEO\�EH�UHTXLUHG�WR�UHVSRQG�WR�WKHP�GXULQJ�WKH�RUDO�SOHDGLQJV���
�
����� 7KH�IROORZLQJ�DSSOLHV�WR�WKH�REMHFWLRQ�E\�WKH�5XVVLDQ�)HGHUDWLRQ�WR�WKH�'HHG�RI����)HEUXDU\�
������,Q�VR�IDU�DV�WKH�&RXUW�RI�$SSHDO�KDV�WDNHQ�WKH�FRQWHQWV�RI�WKLV�'HHG�RU�WKH�H[KLELWV�LQWR�DFFRXQW�
LQ�LWV�DVVHVVPHQW��WKHVH�DUH�DVVHUWLRQV�RU�H[KLELWV�WKDW�GR�QRW�IDOO�RXWVLGH�WKH�SDUDPHWHUV�VHW�E\�WKH�
&RXUW�RI�$SSHDO�LQ�LWV�LQWHULP�MXGJPHQW�RI����'HFHPEHU�������,Q�SDUWLFXODU��+9<�ZHUH�IUHH�WR�VXEPLW�
IXUWKHU�RSLQLRQV�RI�3URI��6FKULMYHU�DQG�3URI��.ODEEHUV�LQ�WKH�FRQWH[W�RI�WKHLU�UHVSRQVH�WR�WKH�RSLQLRQV�
RI�3URI��1ROWH�DQG�3URI��3HOOHW�VXEPLWWHG�ZLWK�WKH�'HIHQFH�RQ�$SSHDO��VHH�LQWHULP�MXGJPHQW�RI����
'HFHPEHU�������SDUD��������,QFLGHQWDOO\��+9<�FRXOG�DOVR�KDYH�VXEPLWWHG�WKHVH�H[KLELWV�RQ�RFFDVLRQ�RI�
WKH�RUDO�SOHDGLQJV��
�
��� ,QWURGXFWLRQ�DQG�EDFNJURXQG��
�
���� 7KH�SUHVHQW�FDVH�LV��EULHIO\�VXPPDULVHG�DQG�WR�WKH�H[WHQW�UHOHYDQW�LQ�WKLV�DSSHDO��DERXW�WKH�
IROORZLQJ��)RU�WKH�VDNH�RI�FODULW\��WKH�&RXUW�RI�$SSHDO�SDUWO\�UHLWHUDWHV�SDUDJUDSKV�����WKURXJK�����RI�
WKH�LQWHULP�MXGJPHQW�RI����6HSWHPEHU�������
�
���� +9<�DUH��RU�DW�OHDVW�ZHUH��VKDUHKROGHUV�LQ�<XNRV�2LO�&RPSDQ\��KHUHLQDIWHU��<XNRV���DQ�RLO�
FRPSDQ\�EDVHG�LQ�WKH�5XVVLDQ�)HGHUDWLRQ��ZKLFK�ZDV�GHFODUHG�EDQNUXSW�RQ���$XJXVW������DQG�
GHUHJLVWHUHG�IURP�WKH�5XVVLDQ�&RPPHUFLDO�5HJLVWHU�RQ����1RYHPEHU��������
�
���� +9<�LQLWLDWHG�DUELWUDWLRQ�SURFHHGLQJV�DJDLQVW�WKH�5XVVLDQ�)HGHUDWLRQ�LQ������XQGHU�$UWLFOH����
RI�WKH�(QHUJ\�&KDUWHU�7UHDW\��7UHDW\�6HULHV������������KHUHLQDIWHU��WKH�(&7��RU�WKH�7UHDW\���FODLPLQJ�
WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�KDG�H[SURSULDWHG�WKHLU�LQYHVWPHQWV�LQ�<XNRV�LQ�YLRODWLRQ�RI�WKH�(&7�DQG�
KDG�IDLOHG�WR�SURWHFW�WKRVH�LQYHVWPHQWV��+9<�FODLPHG�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�VKRXOG�EH�RUGHUHG�WR�
SD\�GDPDJHV��7KH�SODFH�RI�DUELWUDWLRQ�ZDV�7KH�+DJXH���



&DVH�QXPEHU������������������� �

� � �
�
� � ���
�

��
�

�
���� 7KH�DUELWUDO�WULEXQDO�DSSRLQWHG�SXUVXDQW�WR�WKH�81&,75$/�$UELWUDWLRQ�5XOHV��KHUHLQDIWHU��WKH�
7ULEXQDO��UXOHG�LQ�WKUHH�VHSDUDWH�,QWHULP�$ZDUGV�RQ�-XULVGLFWLRQ�DQG�$GPLVVLELOLW\�RI����1RYHPEHU�
�����RQ�D�QXPEHU�RI�SUHOLPLQDU\�GHIHQFHV�UDLVHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ��LQFOXGLQJ�LQ�UHODWLRQ�WR�
WKH�7ULEXQDO
V�MXULVGLFWLRQ��,Q�WKH�,QWHULP�$ZDUGV��WKH�7ULEXQDO�UHMHFWHG�FHUWDLQ�GHIHQFHV�RI�MXULVGLFWLRQ�
DQG�DGPLVVLELOLW\�DQG�UXOHG�ZLWK�UHVSHFW�WR�RWKHU�SUHOLPLQDU\�GHIHQFHV�WKDW�WKH�GHFLVLRQ�RQ�WKHP�ZRXOG�
EH�VWD\HG�XQWLO�WKH�PHULWV�SKDVH�RI�WKH�SURFHHGLQJV���
�
���� ,Q�WKUHH�VHSDUDWH�Final Awards�RI����-XO\�������WKH�7ULEXQDO�UHMHFWHG�WKH�5XVVLDQ�)HGHUDWLRQ¶V�
UHPDLQLQJ�GHIHQFHV�RQ�MXULVGLFWLRQ�DQG�RU�DGPLVVLELOLW\��IRXQG�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�KDG�
EUHDFKHG�LWV�REOLJDWLRQV�XQGHU�$UWLFOH�������(&7�DQG�RUGHUHG�WKH�5XVVLDQ�)HGHUDWLRQ�WR�SD\�+9<�
GDPDJHV�DPRXQWLQJ�WR�86'����������������WR�93/���86'����������������WR�<8/��DQG�86'�
����������������WR�+XOOH\���SOXV�LQWHUHVW�DQG�FRVWV��,Q�EULHI��WKH�7ULEXQDO�UXOHG�WKDW�WKH�5XVVLDQ�
)HGHUDWLRQ��E\�WDNLQJ�D�QXPEHU�RI�WD[�DQG�UHFRYHU\�PHDVXUHV�DJDLQVW�<XNRV��KDG�EHHQ�VWHHULQJ�
WRZDUGV�WKH�EDQNUXSWF\�RI�<XNRV�IRU�QR�RWKHU�SXUSRVH�WKDQ�WKH�HOLPLQDWLRQ�RI�0U�0LNKDLO�
.KRGRUNRYVN\��FKDLUPDQ�RI�<XNRV�DQG�RQH�RI�LWV�VKDUHKROGHUV��KHUHLQDIWHU��.KRGRUNRYVN\���DV�D�
SRWHQWLDO�SROLWLFDO�RSSRQHQW�RI�3UHVLGHQW�3XWLQ��DQG�WKH�DFTXLVLWLRQ�RI�<XNRV¶�DVVHWV���
�
���� %\�VHSDUDWH�VXPPRQVHV�RI����1RYHPEHU�������WKH�5XVVLDQ�)HGHUDWLRQ�VXPPRQHG�+XOOH\��
93/�DQG�<8/�EHIRUH�WKH�'LVWULFW�&RXUW�RI�7KH�+DJXH�DQG�UHTXHVWHG�WKH�'LVWULFW�&RXUW�WR�VHW�DVLGH�WKH�
,QWHULP�$ZDUGV�DQG�)LQDO�$ZDUGV�UHQGHUHG�E\�WKH�7ULEXQDO�LQ�HDFK�RI�WKHLU�FDVHV��7KHVH�WKUHH�FDVHV�
ZHUH�MRLQHG�E\�WKH�'LVWULFW�&RXUW�DW�WKH�UHTXHVW�RI�WKH�5XVVLDQ�)HGHUDWLRQ���
�
���� 2Q����$SULO�������LQ�RQH�MXGJPHQW�UHQGHUHG�LQ�WKH�WKUHH�MRLQHG�FDVHV��WKH�'LVWULFW�&RXUW�VHW�
DVLGH�WKH�,QWHULP�$ZDUGV�DQG�WKH�)LQDO�$ZDUGV�EHFDXVH�RI�WKH�DEVHQFH�RI�D�YDOLG�DUELWUDWLRQ�
DJUHHPHQW��+9<�ILOHG�DQ�DSSHDO�DJDLQVW�WKLV�MXGJPHQW���
�
���� %\�ODZ�RI���-XQH������WR�DPHQG�%RRN����%RRN���DQG�%RRN����RI�WKH�'XWFK�&LYLO�&RGH�DQG�WKH�
)RXUWK�%RRN�RI�WKH�'XWFK�&RGH�RI�&LYLO�3URFHGXUH�LQ�FRQQHFWLRQ�ZLWK�WKH�PRGHUQLVDWLRQ�RI�WKH�
$UELWUDWLRQ�/DZ��%XOOHWLQ�RI�$FWV�DQG�'HFUHHV�������������ZKLFK�HQWHUHG�LQWR�IRUFH�RQ���-DQXDU\������
�VHH�%XOOHWLQ�RI�$FWV�DQG�'HFUHHV�������������'XWFK�DUELWUDWLRQ�ODZ�ZDV�UHYLVHG��3XUVXDQW�WR�$UWLFOH�
,9����LQ�FRQMXQFWLRQ�ZLWK�$UWLFOH�,9����RI�WKLV�ODZ��WKH�)RXUWK�%RRN�RI�WKH�'XWFK�&RGH�RI�&LYLO�
3URFHGXUH��'&&3��DV�LW�ZDV�EHIRUH�WKH�HQWU\�LQWR�IRUFH�RI�WKH�ODZ�UHPDLQV�DSSOLFDEOH�WR�WKH�SUHVHQW�
SURFHHGLQJV��:KHUH�WKLV�MXGJPHQW�UHIHUV�WR�SURYLVLRQV�RQ�WKH�VHWWLQJ�DVLGH�RU�UHYRFDWLRQ�RI�DUELWUDO�
DZDUGV��DUWLFOHV�IURP�%RRN�,9�'&&3�LQ�WKH�YHUVLRQ�DSSOLFDEOH�XQWLO���-DQXDU\������DUH�FRQFHUQHG���
�
���� $OWKRXJK�WKH�7ULEXQDO�KDV�UHQGHUHG�WKUHH�VHSDUDWH�,QWHULP�$ZDUGV�DQG�WKUHH�VHSDUDWH�)LQDO�
$ZDUGV�LQ�WKUHH�VHSDUDWH�DUELWUDWLRQV�LQ�WKH�FDVHV�RI�+XOOH\��93/�DQG�<8/��WKHVH�UXOLQJV�GR�QRW�GLIIHU�
PDWHULDOO\�IURP�HDFK�RWKHU�LQ�UHVSHFW�RI�WKH�PDWWHUV�DW�LVVXH�LQ�WKHVH�VHWWLQJ�DVLGH�SURFHHGLQJV��)RU�WKH�
VDNH�RI�EUHYLW\��WKH�&RXUW�RI�$SSHDO�ZLOO�WKHUHIRUH�KHUHLQDIWHU�DOVR�UHIHU�WR�
WKH
�DUELWUDWLRQ��
WKH
�
,QWHULP�$ZDUG�DQG�µWKH¶�)LQDO�$ZDUG��$V�WKH�SDUDJUDSKV�LQ�WKH�,QWHULP�$ZDUGV�KDYH�GLIIHUHQW�
QXPEHULQJ��WKH�&RXUW�RI�$SSHDO�ZLOO�UHIHU�WR�WKH�QXPEHULQJ�RI�WKH�,QWHULP�$ZDUG�DQG�WKH�)LQDO�$ZDUG�
LQ�WKH�FDVH�RI�+XOOH\��WKLV�DOVR�DSSOLHV�WR�UHIHUHQFHV�WR�RWKHU�SURFHGXUDO�GRFXPHQWV��7KH�,QWHULP�
$ZDUGV�DQG�WKH�)LQDO�$ZDUGV�ZLOO�DOVR�EH�MRLQWO\�UHIHUUHG�WR�DV�WKH�µ<XNRV�$ZDUGV¶��
�
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������ ,Q�DSSO\LQJ�DQG�LQWHUSUHWLQJ�WKH�(&7�DQG�WKH�9LHQQD�&RQYHQWLRQ�RQ�WKH�/DZ�RI�7UHDWLHV��WKH�
7UHDW\�RI�������7UHDW\�6HULHV�����������KHUHLQDIWHU��9&/7���WKH�&RXUW�RI�$SSHDO�ZLOO�EDVH�LWVHOI�RQ�WKH�
DXWKHQWLF�YHUVLRQV�RI�WKHVH�WUHDWLHV�LQ�WKH�(QJOLVK�ODQJXDJH��:KHUH�DSSURSULDWH��WKH�&RXUW�RI�$SSHDO�
ZLOO�DOVR�WDNH�LQWR�DFFRXQW�RWKHU�DXWKHQWLF�ODQJXDJH�YHUVLRQV�ZKHQ�LQWHUSUHWLQJ�WKH�(&7��)RU�WKH�VDNH�
RI�UHDGDELOLW\�RI�WKLV�MXGJPHQW��WKH�&RXUW�RI�$SSHDO�ZLOO�DOVR�XVH�WKH�RIILFLDO�'XWFK�WUDQVODWLRQV�RI�WKH�
(&7�DQG�WKH�9&/7�LQ�WKH�WH[W��SXEOLVKHG�LQ�7UHDW\�6HULHV�����������DQG�7UHDW\�6HULHV�����������
UHVSHFWLYHO\���EXW�WKLV�GRHV�QRW�DOWHU�WKH�IDFW�WKDW�WKH�UXOLQJ�RI�WKH�&RXUW�RI�$SSHDO�LV�EDVHG�RQ�WKH�
DXWKHQWLF�(QJOLVK��DQG�)UHQFK�ODQJXDJH�YHUVLRQV�RI�WKH�(&7�DQG�WKH�9&/7��DV�SXEOLVKHG�LQ�7UHDW\�
6HULHV�����������DQG�7UHDW\�6HULHV�����������UHVSHFWLYHO\���DV�ZHOO�DV�WKH�DXWKHQWLF�*HUPDQ��DQG�
,WDOLDQ�ODQJXDJH�YHUVLRQV�RI�WKH�(&7��DV�SXEOLVKHG�RQ�WKH�ZHEVLWH�ZZZ�HQHUJ\FKDUWHU�RUJ���
�
����� 7KH�H[KLELWV�WKDW�KDYH�EHHQ�HQWHUHG�LQWR�HYLGHQFH�E\�WKH�SDUWLHV�LQ�WKHVH�VHWWLQJ�DVLGH�
SURFHHGLQJV�EHDU�WKH�GHVLJQDWLRQ�µ5)¶��5XVVLDQ�)HGHUDWLRQ��RU�µ+9<¶�IROORZHG�E\�D�QXPEHU��7KLV�
MXGJPHQW�DOVR�UHIHUV�WR�H[KLELWV�HQWHUHG�LQWR�HYLGHQFH�E\�WKH�SDUWLHV�GXULQJ�WKH�DUELWUDWLRQ��$V�UHJDUGV�
WKHVH�H[KLELWV��WKRVH�IURP�WKH�µ&ODLPDQW¶��+9<��DUH�PDUNHG�ZLWK�µ&¶��WKRVH�IURP�WKH�
5HVSRQGHQW
��WKH�
5XVVLDQ�)HGHUDWLRQ��LQ�WKH�MXULVGLFWLRQ�SKDVH�DUH�PDUNHG�ZLWK�5��DQG�WKRVH�IURP�WKH�µ5HVSRQGHQW¶�LQ�
WKH�PHULWV�SKDVH�DUH�PDUNHG�ZLWK�
50(
��LQ�HDFK�FDVH�IROORZHG�E\�D�QXPEHU��:KHQ�WKH�QXPEHU�LV�
SUHFHGHG�E\�D�µ'¶��WKLV�PHDQV�WKDW�LW�LV�DQ�H[SHUW�UHSRUW��$SSHQGLFHV�WR�WKH�H[SHUW�UHSRUWV�VXEPLWWHG�E\�
WKH�SDUWLHV�VRPHWLPHV�KDYH�D�VHSDUDWH�OHWWHU�FRGH��VXFK�DV�µ6¶��IRU�3URI��6WHSKDQ���µ0¶��IRU�3URI��
0LVKLQD���µ$6$¶��3URI��$YWRQRPRY���µ$9$¶��3URI��$VRVNRY��HWF���
 
��� 7KH�MXULVGLFWLRQ�RI�WKH�7ULEXQDO��$UWLFOH���������D��'&&3��WKH�YLHZV�RI�WKH�SDUWLHV��WKH�

7ULEXQDO��DQG�WKH�'LVWULFW�&RXUW��
�
���� ,QWURGXFWLRQ�DQG�OHJDO�FRQWH[W��
�
������ $V�WKH�'LVWULFW�&RXUW�UXOHG�WKDW�WKH�7ULEXQDO�ZURQJIXOO\�GHFODUHG�LWVHOI�FRPSHWHQW�WR�H[DPLQH�
WKH�GLVSXWH�DQG�WKH�JURXQGV�IRU�DSSHDO�DUH�GLUHFWHG�DJDLQVW�WKDW�UXOLQJ��WKH�&RXUW�RI�$SSHDO�ZLOO�ILUVW�
GHVFULEH�LQ�EURDG�VWURNHV�ZKLFK�SRVLWLRQV�WKH�SDUWLHV�KDYH�WDNHQ�FRQFHUQLQJ�WKH�MXULVGLFWLRQ�RI�WKH�
7ULEXQDO��DV�ZHOO�DV�ZKDW�WKH�7ULEXQDO�DQG�VXEVHTXHQWO\�WKH�'LVWULFW�&RXUW�GHFLGHG�RQ�WKH�EDVLV�RI�
WKRVH�DUJXPHQWV��$OO�WKHVH�DUJXPHQWV�DQG�FRQVLGHUDWLRQV�ZLOO�EH�DGGUHVVHG�LQ�PRUH�GHWDLO�ODWHU��
�
������ 7KH�IXQGDPHQWDO�QDWXUH�RI�WKH�ULJKW�WR�DFFHVV�WR�WKH�FRXUWV�HQWDLOV�WKDW�DQVZHULQJ�WKH�TXHVWLRQ�
RI�ZKHWKHU�D�YDOLG�DUELWUDWLRQ�DJUHHPHQW�ZDV�FRQFOXGHG�LV�XOWLPDWHO\�XS�WR�WKH�FRXUW�DQG�WKDW�WKH�FRXUW�
ZLOO�QRW�H[HUFLVH�UHVWUDLQW�ZKHQ�DVVHVVLQJ�D�FODLP�VHHNLQJ�WKH�VHWWLQJ�DVLGH�RI�DQ�DUELWUDO�DZDUG�RQ�WKH�
JURXQGV�WKDW�D�YDOLG�DUELWUDWLRQ�DJUHHPHQW�LV�ODFNLQJ���7KH�&RXUW�RI�$SSHDO�PD\�OHDYH�WKH�TXHVWLRQ�RI�
ZKLFK�SDUW\�EHDUV�WKH�EXUGHQ�RI�SURRI�RI�WKH�H[LVWHQFH�RU�DEVHQFH�RI�D�YDOLG�DUELWUDWLRQ�DJUHHPHQW�
XQDQVZHUHG��7KH�TXHVWLRQ�RI�ZKHWKHU�D�YDOLG�DUELWUDWLRQ�DJUHHPHQW�KDV�EHHQ�FRQFOXGHG�LQ�WKH�SUHVHQW�
FDVH�GHSHQGV�RQ�WKH�LQWHUSUHWDWLRQ�RI�$UWLFOHV����DQG����(&7�LQ�OLJKW�RI�WKH�ODZ�RI�WKH�5XVVLDQ�
)HGHUDWLRQ��QRW�RQ�IDFWXDO�SRLQWV�RI�GLVSXWH��,Q�VR�IDU�DV�DQ\�IDFWXDO�SRLQWV�RI�GLVSXWH�H[LVW�EHWZHHQ�WKH�
SDUWLHV�LQ�WKH�FRQWH[W�RI�WKLV�JURXQG�IRU�VHWWLQJ�DVLGH��WKHVH�GR�QRW�±�DV�ZLOO�EH�VKRZQ�EHORZ�±�UDLVH�
DQ\�TXHVWLRQV�UHJDUGLQJ�WKH�DOORFDWLRQ�RI�WKH�EXUGHQ�RI�SURRI��
�
���� 7KH�5XVVLDQ�)HGHUDWLRQ¶V�SRVLWLRQ��
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������ ,Q�WKH�DUELWUDWLRQ�DQG�LQ�WKH�SUHVHQW�VHWWLQJ�DVLGH�SURFHHGLQJV��WKH�5XVVLDQ�)HGHUDWLRQ�LQYRNHG�
WKH�7ULEXQDO
V�ODFN�RI�MXULVGLFWLRQ�RQ�WKH�EDVLV�RI�$UWLFOH���������D��'&&3��7R�WKDW�HQG�LW�SXWV�IRUZDUG�
±�LQ�VXP�±�WKH�IROORZLQJ��7KH�5XVVLDQ�)HGHUDWLRQ�KDV�VLJQHG�WKH�(&7�EXW�QHYHU�UDWLILHG�LW��:KLOH�
$UWLFOH�������(&7�SURYLGHV�WKDW�HDFK�VLJQDWRU\�VKDOO�SURYLVLRQDOO\�DSSO\�WKH�7UHDW\��WKLV�DSSOLHV�RQO\�
µWR�WKH�H[WHQW�WKDW�VXFK�SURYLVLRQDO�DSSOLFDWLRQ�LV�QRW�LQFRQVLVWHQW�ZLWK�LWV�FRQVWLWXWLRQ��ODZV�RU�
UHJXODWLRQV¶��µWKH�/LPLWDWLRQ�&ODXVH¶���$UWLFOH����(&7��LQ�VR�IDU�DV�LW�LGHQWLILHV�DUELWUDWLRQ�DV�RQH�RI�WKH�
DJUHHG�SRVVLEOH�IRUPV�RI�GLVSXWH�VHWWOHPHQW�XQGHU�WKH�7UHDW\��LV�LQFRQVLVWHQW�ZLWK�WKH�ODZ�RI�WKH�
5XVVLDQ�)HGHUDWLRQ��$UWLFOH����(&7�LV�LQFRQVLVWHQW�ZLWK�WKH�5XVVLDQ�&RQVWLWXWLRQ��KHUHLQDIWHU��WKH�
&RQVWLWXWLRQ���LQ�SDUWLFXODU�ZLWK�WKH�SULQFLSOH�RI�WKH�VHSDUDWLRQ�RI�SRZHUV�HQVKULQHG�WKHUHLQ��DQG�ZLWK�
WKH�UXOH�H[SUHVVHG�LQ�VHYHUDO�VWDWXWRU\�SURYLVLRQV�WKDW�SXEOLF�ODZ�GLVSXWHV�FDQQRW�EH�VXEMHFWHG�WR�
DUELWUDWLRQ��,Q�DGGLWLRQ��WKH�ODZ�DSSURYLQJ�WKH�(&7�ZDV�QRW�VXEPLWWHG�WR�WKH�6WDWH�'XPD�ZLWKLQ�VL[�
PRQWKV�RI�WKH�VLJQLQJ�RI�WKH�(&7��DV�UHTXLUHG�E\�$UWLFOH�������RI�WKH�5XVVLDQ�)HGHUDO�/DZ�RQ�
,QWHUQDWLRQDO�7UHDWLHV��KHUHLQDIWHU��)/,7���)LQDOO\��XQGHU�5XVVLDQ�ODZ��D�VKDUHKROGHU�FDQQRW�FODLP�WKH�
GDPDJH�VXIIHUHG�E\�WKH�FRPSDQ\���
�
������ 7KH�5XVVLDQ�)HGHUDWLRQ�IXUWKHU�DUJXHV�WKDW�WKH�UHTXLUHPHQW�VHW�E\�$UWLFOH����(&7�WKDW�WKHUH�LV�
DQ�µ,QYHVWPHQW¶�ZLWKLQ�WKH�PHDQLQJ�RI�$UWLFOH������(&7�KDV�QRW�EHHQ�PHW�DQG�WKDW�+9<�DUH�QRW�
µ,QYHVWRUV¶�ZLWKLQ�WKH�PHDQLQJ�RI�$UWLFOH������(&7�HLWKHU��7KLV�LV�HVVHQWLDOO\�DQ�LQWHUQDO�5XVVLDQ�
GLVSXWH�EHWZHHQ�WKH�µROLJDUFKV¶��D�QXPEHU�RI�5XVVLDQ�EXVLQHVVPHQ�ZKR�ZHUH�LQYROYHG�LQ�WKH�
SULYDWLVDWLRQ�RI�<XNRV�DQG�WR�ZKRP�WKH�&RXUW�RI�$SSHDO�ZLOO�KHUHLQDIWHU�UHIHU�DV�µ.KRGRUNRYVN\�HW�
DO�¶��DQG�WKH�5XVVLDQ�)HGHUDWLRQ��$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��.KRGRUNRYVN\�HW�DO��DUH�WKH�
XOWLPDWH�VWDNHKROGHUV�RI�+9<��ZKLFK�DUH�WKHPVHOYHV�QR�PRUH�WKDQ�VKDP�FRPSDQLHV��,Q�WKLV�FDVH��QR�
IRUHLJQ�FDSLWDO�KDG�EHHQ�LQYHVWHG�LQ�WKH�5XVVLDQ�)HGHUDWLRQ��ZKHUHDV�WKH�(&7�LV�LQWHQGHG�IRU�WKH�
SURWHFWLRQ�RI�IRUHLJQ�LQYHVWPHQWV�RQO\���
�
������ )XUWKHUPRUH��DFFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��WKH�LOOHJDOLW\�RI�+9<¶V�LQYHVWPHQWV�LQ�
<XNRV�SUHFOXGHV�SURWHFWLRQ�E\�WKH�(&7��+9<¶V�LQYHVWPHQWV�DUH�LOOHJDO�EHFDXVH�+9<�ZHUH�
H[FOXVLYHO\�VHW�XS�DQG�HVWDEOLVKHG�LQ�WD[�KDYHQV�WR�HYDGH�5XVVLDQ�WD[HV��+9<¶V�LQYHVWPHQWV�DUH�DOVR�
LOOHJDO�EHFDXVH�WKHLU�LQYHVWPHQWV�LQ�<XNRV�DQG��ZLWK�WKDW��FRQWURO�RYHU�<XNRV�ZHUH�DFTXLUHG�DQG�
FRQVROLGDWHG�WKURXJK�FRUUXSWLRQ�DQG�IUDXG�GXULQJ�DQG�DIWHU�WKH�WLPH�RI�<XNRV¶�SULYDWLVDWLRQ��
�
������ )LQDOO\��WKH�5XVVLDQ�)HGHUDWLRQ�DUJXHV�WKDW�WKH�7ULEXQDO�KDV�QR�MXULVGLFWLRQ�EHFDXVH�$UWLFOH�
������(&7��WKH�VR�FDOOHG�µFDUYH�RXW¶��SURYLGHV�WKDW�WD[DWLRQ�PHDVXUHV�DUH�QRW�FRYHUHG�E\�SURWHFWLRQ�
XQGHU�WKH�(&7��³«�QRWKLQJ�LQ�WKLV�7UHDW\�VKDOO�FUHDWH�ULJKWV�RU�LPSRVH�REOLJDWLRQV�ZLWK�UHVSHFW�WR�
7D[DWLRQ�0HDVXUHV�RI�WKH�&RQWUDFWLQJ�3DUWLHV´���$OWKRXJK�LW�LV�WUXH�WKDW�$UWLFOH����(&7�FUHDWHV�DQ�
H[FHSWLRQ�WR�WKLV��WKH�VR�FDOOHG�µFODZ�EDFN¶��LQ�WKH�VHQVH�WKDW�SDUDJUDSK���D��SURYLGHV�WKDW�µ$UWLFOH����
VKDOO�DSSO\�WR�WD[HV¶��EXW�DFFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��+9<�GR�QRW�FRPSODLQ�DERXW�µWD[HV¶�EXW�
DERXW�µ7D[DWLRQ�0HDVXUHV¶��)LQDOO\��WKH�5XVVLDQ�)HGHUDWLRQ�DUJXHV�WKDW�WKH�7ULEXQDO�ZURQJO\�
QHJOHFWHG�WR�VHHN�DGYLFH�IURP�WKH�QDWLRQDO�WD[�DXWKRULWLHV��RI�WKH�5XVVLDQ�)HGHUDWLRQ��WKH�8QLWHG�
.LQJGRP�DQG�&\SUXV��DV�LW�EHOLHYHV�LV�UHTXLUHG�E\�$UWLFOH�������E��(&7��
�
���� +9<¶V�SRVLWLRQ��
�



&DVH�QXPEHU������������������� �

� � �
�
� � ����
�

��
�

������ ,Q�WKH�ILUVW�SODFH��+9<�DUH�RI�WKH�RSLQLRQ�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�KDV�IRUIHLWHG�LWV�ULJKW��E\�
HVWRSSHO�RU�DFTXLHVFHQFH��WR�LQYRNH�ODFN�RI�MXULVGLFWLRQ�RI�WKH�7ULEXQDO��$IWHU�DOO��WKH�5XVVLDQ�
)HGHUDWLRQ�DSSOLHG�WKH�(&7�SURYLVLRQDOO\�IRU�\HDUV�ZLWKRXW�HYHU�PDQLIHVWO\�LQYRNLQJ�LWV�YLHZ�WKDW�
$UWLFOH����(&7�LV�µLQFRQVLVWHQW¶�ZLWK�5XVVLDQ�ODZ��,Q�DGGLWLRQ��WKH�UXOH�IURP�WKH�,06�',2�MXGJPHQW��
LPSOLHV�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�PD\�QRW�LQYRNH�OLPLWDWLRQV�RI�MXULVGLFWLRQ�FRQWDLQHG�LQ�LWV�RZQ�
OHJLVODWLRQ�WR�DUJXH�WKDW�D�YDOLG�DUELWUDWLRQ�DJUHHPHQW�ZDV�QRW�FRQFOXGHG��LI�WKH�RWKHU�SDUW\�GLG�QRW�
NQRZ��DQG�FRXOG�QRW�UHDVRQDEO\�EH�H[SHFWHG�WR�KDYH�NQRZQ��WKRVH�OLPLWDWLRQV��+9<�IXUWKHU�DUJXH�WKDW�
WKH�5XVVLDQ�)HGHUDWLRQ�FDQQRW�LQYRNH�D�SRVVLEOH�LQFRQVLVWHQF\�RI�$UWLFOH����(&7�ZLWK�LWV�QDWLRQDO�ODZ��
DV�WKH�5XVVLDQ�)HGHUDWLRQ�KDV�IDLOHG�WR�PDNH�D�VWDWHPHQW�RQ�WKH�EDVLV�RI�$UWLFOH�������D��(&7�WKDW�LW�
GRHV�QRW�DFFHSW�SURYLVLRQDO�DSSOLFDWLRQ��
�
������ $FFRUGLQJ�WR�+9<��WKH�/LPLWDWLRQ�&ODXVH�PXVW�EH�LQWHUSUHWHG�DV�DSSOLFDEOH�RQO\�LI�WKH�ODZ�RI�
D�6LJQDWRU\�GRHV�QRW�SURYLGH�IRU�WKH�SULQFLSOH�RI�SURYLVLRQDO�DSSOLFDWLRQ�RI�WUHDWLHV��7KH�/LPLWDWLRQ�
&ODXVH�GRHV�QRW�PHDQ�WKDW�D�6LJQDWRU\�PD\�H[HPSW�LWVHOI�IURP�SURYLVLRQDO�DSSOLFDWLRQ�RI�WKH�(&7�
ZKHQHYHU�D�SURYLVLRQ�RI�WKH�7UHDW\�LV�LQFRQVLVWHQW�ZLWK�D�UXOH�RI�QDWLRQDO�ODZ��,Q�WKH�DSSHDO�LQ�WKH�
SUHVHQW�VHWWLQJ�DVLGH�SURFHHGLQJV��+9<�KDYH�DGGHG�DV�DQ�DOWHUQDWLYH�SRVLWLRQ�WKDW��HYHQ�LI�LW�PXVW�EH�
DVVXPHG�WKDW�WKH�/LPLWDWLRQ�&ODXVH�GRHV�QRW�UHODWH�WR�WKH�principle�RI�SURYLVLRQDO�DSSOLFDWLRQ��WKH�
TXHVWLRQ�LV��LQ�DQ\�HYHQW��ZKHWKHU�WKH�provisional application�RI�DQ\�SURYLVLRQ�RI�WKH�(&7�LV�
LQFRPSDWLEOH�ZLWK�D�UXOH�RI�QDWLRQDO�ODZ��QRW�ZKHWKHU�DQ\�SURYLVLRQ�RI�WKH�(&7�LV�LQ�LWVHOI�LQFRQVLVWHQW�
ZLWK�QDWLRQDO�ODZ��$SDUW�IURP�WKDW��$UWLFOH����(&7�LV�QRW�LQFRPSDWLEOH�ZLWK�DQ\�SURYLVLRQ�RI�5XVVLDQ�
ODZ�DFFRUGLQJ�WR�+9<��2Q�WKH�FRQWUDU\��WKH�5XVVLDQ�/DZV�RQ�)RUHLJQ�,QYHVWPHQW�RI������DQG������
�KHUHLQDIWHU��/),������DQG�/),������UHVSHFWLYHO\��H[SOLFLWO\�SURYLGH�WKDW�LQYHVWPHQW�GLVSXWHV�EHWZHHQ�
D�IRUHLJQ�LQYHVWRU�DQG�WKH�5XVVLDQ�)HGHUDWLRQ�PD\�EH�VXEMHFWHG�WR�LQWHUQDWLRQDO�DUELWUDWLRQ��7KH�)/,7�
HQWHUHG�LQWR�IRUFH�DIWHU�WKH�VLJQLQJ�RI�WKH�(&7��DQG��IRU�WKDW�UHDVRQ�DORQH��$UWLFOH�������RI�WKDW�ODZ��
ZKLFK�SURYLGHV�WKDW�D�SURYLVLRQDOO\�DSSOLHG�WUHDW\�PXVW�EH�VXEPLWWHG�WR�WKH�6WDWH�'XPD�IRU�DSSURYDO�
ZLWKLQ�VL[�PRQWKV��GRHV�QRW�DSSO\�WR�WKH�(&7��,QFLGHQWDOO\��QRQ�FRPSOLDQFH�ZLWK�WKLV�UHTXLUHPHQW�KDV�
QR�LPSDFW�RQ�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WKH�(&7��0RUHRYHU��XQGHU�$UWLFOH�������RI�WKH�
&RQVWLWXWLRQ��D�SURYLVLRQDOO\�DSSOLHG�WUHDW\�WDNHV�SUHFHGHQFH�RYHU�D�IHGHUDO�ODZ��VR�IRU�WKDW�UHDVRQ�
DORQH�WKHUH�FDQ�EH�QR�TXHVWLRQ�RI�$UWLFOH����(&7�EHLQJ�LQFRPSDWLEOH�ZLWK�5XVVLDQ�ODZ��
�
������ +9<�DUH�µ,QYHVWRUV¶�ZLWKLQ�WKH�PHDQLQJ�RI�$UWLFOH������(&7�DQG�WKHLU�VKDUHKROGLQJV�LQ�<XNRV�
DUH�µ,QYHVWPHQWV¶�ZLWKLQ�WKH�PHDQLQJ�RI�$UWLFOH������(&7��+9<�ZHUH�YDOLGO\�LQFRUSRUDWHG�XQGHU�WKH�
ODZ�RI�WKHLU�SODFH�RI�EXVLQHVV�DQG�HVWDEOLVKHG�LQ�6WDWHV�WKDW�DUH�6LJQDWRULHV�WR�WKH�(&7��QRW�EHLQJ�WKH�
5XVVLDQ�)HGHUDWLRQ��+9<
V�VKDUHKROGLQJV�LQ�<XNRV�FOHDUO\�IDOO�ZLWKLQ�WKH�GHILQLWLRQ�RI�µ,QYHVWPHQW¶��
7KH�(&7�GRHV�QRW�LPSRVH�DQ\�DGGLWLRQDO�UHTXLUHPHQWV�RQ�WKH�WHUPV�µ,QYHVWRU¶�RU�µ,QYHVWPHQW¶��VXFK�DV�
WKH�UHTXLUHPHQW�RI�OHJDOLW\�RU�WKH�UHTXLUHPHQW�WKDW�FDSLWDO�KDV�EHHQ�LQYHVWHG�IURP�RXWVLGH�WKH�+RVW�
6WDWH��+9<�GLVSXWH�WKDW�.KRGRUNRYVN\�HW�DO��KDYH�XOWLPDWH�FRQWURO�RYHU�+9<�RU�WKDW�+9<�DUH�VKDP�
FRPSDQLHV�WKDW�ZHUH�LQFRUSRUDWHG�WR�HYDGH�5XVVLDQ�WD[HV��+9<�DOVR�GHQ\�WKDW�WKHLU�LQYHVWPHQWV�LQ�
<XNRV�DQG��ZLWK�WKDW��FRQWURO�RYHU�<XNRV�ZHUH�DFTXLUHG�RU�FRQVROLGDWHG�XVLQJ�FRUUXSWLRQ�DQG�IUDXG��
�
������ )LQDOO\��+9<�WDNH�WKH�YLHZ�WKDW�$UWLFOH����(&7�GRHV�QRW�UHODWH�WR�WKH�MXULVGLFWLRQ�RI�DQ�
DUELWUDO�WULEXQDO�RQ�WKH�EDVLV�RI�$UWLFOH����(&7�EXW�WR�WKH�PDWHULDO�VFRSH�RI�SURWHFWLRQ�RI�WKH�(&7��7KH�
SURYLVLRQ�DOVR�GRHV�QRW�DSSO\�EHFDXVH�LW�RQO\�UHJDUGV�bona fide�WD[DWLRQ�PHDVXUHV�DQG�WKHVH�ZHUH�QRW�
FRQFHUQHG�LQ�WKLV�FDVH��7KH�WD[DWLRQ�PHDVXUHV�WDNHQ�DJDLQVW�<XNRV�ZHUH�DLPHG�VROHO\�DW�HOLPLQDWLQJ�
.KRGRUNRYVN\�DV�D�SROLWLFDO�ULYDO�WR�3UHVLGHQW�3XWLQ�DQG�DW�DSSURSULDWLQJ�<XNRV
�DVVHWV��0RUHRYHU��
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$UWLFOH�������D��(&7�SURYLGHV�WKDW�$UWLFOH����(&7�GRHV�LQ�IDFW�DSSO\�WR�µWD[HV¶��7KLV�LV�QRW�LQWHQGHG�WR�
PHDQ�DQ\WKLQJ�GLIIHUHQW�WKDQ�WKH�
7D[DWLRQ�0HDVXUHV
�UHIHUUHG�WR�LQ�$UWLFOH�������(&7��
�
���� 7KH�7ULEXQDO
V�GHFLVLRQ��
�
������� 7R�WKH�H[WHQW�UHOHYDQW�KHUH��WKH�7ULEXQDO�GHFLGHG�WKH�IROORZLQJ�LQ�WKH�,QWHULP�$ZDUG��
�
�L�� WKH�5XVVLDQ�)HGHUDWLRQ�KDV�QRW��DV�D�UHVXOW�RI�HVWRSSHO��IRUIHLWHG�LWV�ULJKW�WR�LQYRNH�WKH�/LPLWDWLRQ�

&ODXVH��,QWHULP�$ZDUG�QRV������������
�

�LL�� WKH�5XVVLDQ�)HGHUDWLRQ�PD\�LQYRNH�WKH�/LPLWDWLRQ�&ODXVH��QRWZLWKVWDQGLQJ�WKH�IDFW�WKDW�LW�KDV�QRW�
PDGH�D�GHFODUDWLRQ�RQ�WKH�EDVLV�RI�$UWLFOH�������D��(&7�RU�RWKHUZLVH�LQGLFDWHG�WKDW�LW�ZRXOG�QRW�
DSSO\�$UWLFOH����(&7�SURYLVLRQDOO\��,QWHULP�$ZDUG�QRV�����������QRV������������
�

�LLL�� WKH�/LPLWDWLRQ�&ODXVH�FRQVWLWXWHV�DQ�H[FHSWLRQ�WR�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WKH�(&7�RQO\�LI�
WKH�principle�RI�SURYLVLRQDO�DSSOLFDWLRQ�LV�LQFRPSDWLEOH�ZLWK�5XVVLDQ�ODZ��QRW�LI�D�specific�(&7�
WUHDW\�SURYLVLRQ�LV�LQFRPSDWLEOH�ZLWK�5XVVLDQ�ODZ��,QWHULP�$ZDUG�QRV������������
�

�LY�� WKH�TXHVWLRQ�RI�SRWHQWLDO�LQFRPSDWLELOLW\�ZLWK�5XVVLDQ�ODZ�PXVW�EH�DVVHVVHG�DV�RI�WKH�PRPHQW�WKH�
(&7�ZDV�VLJQHG��,QWHULP�$ZDUG�QR��������
�

�Y�� WKH�SULQFLSOH�RI�SURYLVLRQDO�DSSOLFDWLRQ�LV�QRW�LQFRPSDWLEOH�ZLWK�5XVVLDQ�ODZ��,QWHULP�$ZDUG�QRV��
����������
�

�YL�� VXSHUIOXRXVO\��$UWLFOH����(&7�LV�QRW�LQFRPSDWLEOH�ZLWK�5XVVLDQ�ODZ��$UWLFOH���/),������DQG�
$UWLFOH����/),������SURYLGH�WKDW�GLVSXWHV�EHWZHHQ�D�IRUHLJQ�LQYHVWRU�DQG�WKH�5XVVLDQ�)HGHUDWLRQ�
DUH�DUELWUDEOH��,QWHULP�$ZDUG�QR��������WKH�GHILQLWLRQV�RI�µIRUHLJQ�LQYHVWRU¶�DQG�µIRUHLJQ�
LQYHVWPHQW¶�LQ�ERWK�/),V�DUH�FRQVLVWHQW�ZLWK�WKH�GHILQLWLRQV�RI�µ,QYHVWRU¶�DQG�µ,QYHVWPHQW¶�LQ�
$UWLFOH���(&7��,QWHULP�$ZDUG�QR��������WKHUH�LV�QR�µderivative action’��+9<�FODLP�FRPSHQVDWLRQ�
RI�WKHLU�RZQ�GLUHFW�ORVV��,QWHULP�$ZDUG�QR��������XQGHU�WKH�)/,7��WKH�5XVVLDQ�)HGHUDWLRQ�DJUHHG�
WR�EH�ERXQG�E\�$UWLFOH����(&7��DOEHLW�SURYLVLRQDOO\��WKLV�GLG�QRW�UHTXLUH�UDWLILFDWLRQ��,QWHULP�
$ZDUG�QRV������������WKH�UHTXLUHPHQW�RI�$UWLFOH�������)/,7�LV�PHUHO\�DQ�LQWHUQDO�UHTXLUHPHQW�
DQG�DQ\�IDLOXUH�WR�UHVSHFW�LW�GRHV�QRW�WHUPLQDWH�SURYLVLRQDO�DSSOLFDWLRQ��)LQDO�$ZDUG�QR���������
�

�YLL�� LW�ZDV�QRW�XQWLO����$XJXVW������WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�QRWLILHG�WKH�GHSRVLWDU\�RI�WKH�(&7�RI�
LWV�LQWHQWLRQ�QRW�WR�UDWLI\�WKH�(&7��XQWLO�WKHQ��LW�ZDV�D�PHPEHU�RI�WKH�µ(QHUJ\�&KDUWHU�
&RQIHUHQFH¶��D�QDWLRQDO�RI�WKH�5XVVLDQ�)HGHUDWLRQ�ZDV�'HSXW\�6HFUHWDU\�*HQHUDO�RI�WKH�µ(QHUJ\�
&KDUWHU�6HFUHWDULDW¶��DQG�WKH�5XVVLDQ�)HGHUDWLRQ�SDUWLFLSDWHG�LQ�WKH�PHHWLQJV�RI�WKH�µ(QHUJ\�
&KDUWHU�&RQIHUHQFH¶��LQ�WKHVH�DUELWUDWLRQ�SURFHHGLQJV��WKH�5XVVLDQ�)HGHUDWLRQ�FDQQRW�FODLP�WKH�
EHQHILWV�RI�SURYLVLRQDO�DSSOLFDWLRQ�RI�WKH�(&7�ZKLOH�GLVFODLPLQJ�WKH�REOLJDWLRQV�ZKLFK�WKDW�VWDWXV�
LPSRVHV��,QWHULP�$ZDUG�QR��������
�

�YLLL�� +9<�PHHW�WKH�GHILQLWLRQ�RI�µ,QYHVWRU¶�LQ�$UWLFOH������(&7��DV�LW�LV�VXIILFLHQW�IRU�WKLV�SXUSRVH�WKDW�
D�FRPSDQ\�LV�YDOLGO\�RUJDQLVHG�LQ�DFFRUGDQFH�ZLWK�WKH�ODZV�RI�D�6WDWH�SDUW\�WR�WKH�(&7��,QWHULP�
$ZDUG�QRV������������
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�
�L[�� LQ�RUGHU�WR�TXDOLI\�DV�DQ�µ,QYHVWPHQW¶�ZLWKLQ�WKH�PHDQLQJ�RI�$UWLFOH������(&7��LW�LV�VXIILFLHQW�IRU�

+9<�WR�KDYH�µlegal ownership¶�RI�WKH�VKDUHV�WKH\�KROG�LQ�<XNRV��+9<�KDYH�ODZIXOO\�DFTXLUHG�
DQG�SDLG�IRU�WKHLU�VKDUHV�LQ�<XNRV��QR�µinjection of foreign capital’�LV�UHTXLUHG��,QWHULP�$ZDUG�
QRV������������

�
������ ,Q�WKH�)LQDO�$ZDUG��WKH�7ULEXQDO�UXOHG�DV�IROORZV�RQ�$UWLFOH����(&7��DV�ZHOO�DV�RQ�WKH�XQFOHDQ�
KDQGV�DUJXPHQW��
�
�L�� WKH�µFODZ�EDFN¶�RI�$UWLFOH�������D��(&7�LV�DSSOLFDEOH�LQ�WKH�VHQVH�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ¶V�

FRQGXFW�WKDW�ZDV�DW�LVVXH�LQ�WKH�DUELWUDWLRQV�KDV�QRW�EHHQ�UHPRYHG�IURP�WKH�DVVHVVPHQW�RI�$UWLFOH�
���(&7��)LQDO�$ZDUG�QRV��������������
�

�LL�� UHIHUUDO�WR�WKH�FRPSHWHQW�WD[�DXWKRULWLHV�XQGHU�$UWLFOH�������E��(&7�ZRXOG�EH�SRLQWOHVV��³DQ�
H[HUFLVH�LQ�IXWLOLW\´���)LQDO�$ZDUG�QRV��������������
�

�LLL�� PRUHRYHU��WKH�µFDUYH�RXW¶�DSSOLHV�H[FOXVLYHO\�WR�bona fide�WD[DWLRQ�PHDVXUHV��L�H��PHDVXUHV�
GHVLJQHG�WR�JHQHUDWH�JHQHUDO�UHYHQXH�IRU�WKH�6WDWH��QRW�PHDVXUHV�ZKLFK��DV�ZDV�WKH�FDVH�ZLWK�
<XNRV��VHUYHG�D�FRPSOHWHO\�XQUHODWHG�SXUSRVH��VXFK�DV�WKH�GHVWUXFWLRQ�RI�D�FRPSDQ\�RU�WKH�
HOLPLQDWLRQ�RI�D�SROLWLFDO�RSSRQHQW��)LQDO�$ZDUG�QRV��������������
�

�LY�� WKH�XQFOHDQ�KDQGV�DUJXPHQW�GRHV�QRW�SUHFOXGH�WKH�7ULEXQDO¶V�MXULVGLFWLRQ��QRU�GRHV�LW�KDYH�WKH�
HIIHFW�RI�UHQGHULQJ�+9<¶V�FODLPV�µLQDGPLVVLEOH¶��)LQDO�$ZDUG�QRV��������������

�
���� 7KH�'LVWULFW�&RXUW¶V�GHFLVLRQ��
�
������ %ULHIO\�VXPPDULVHG��WKH�'LVWULFW�&RXUW�UXOHG�DV�IROORZV��
�
�L�� $UWLFOH�������(&7�PXVW�EH�WDNHQ�WR�PHDQ�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�LV�ERXQG�VROHO\�E\�WKRVH�

SURYLVLRQV�RI�WKH�(&7�WKDW�DUH�FRPSDWLEOH�ZLWK�5XVVLDQ�ODZ��SDUD���������
�

�LL�� WKHUH�ZRXOG�DSSHDU�WR�EH�QR�ODWLWXGH�LQ�WKHVH�SURFHHGLQJV�WR�UXOH�RQ�WKH�TXHVWLRQ�RI�ZKHWKHU�WKH�
7ULEXQDO�FRXOG�KDYH�DFFHSWHG�MXULVGLFWLRQ�EDVHG�RQ�DQRWKHU�DUJXPHQW�WKDW�WKH�7ULEXQDO�LWVHOI�KDG�
UHMHFWHG��SDUD���������
�

�LLL�� WKH�5XVVLDQ�)HGHUDWLRQ�ZDV�QRW�REOLJHG�WR�PDNH�D�SULRU�GHFODUDWLRQ�DV�UHIHUUHG�WR�LQ�$UWLFOH�������
(&7�LQ�RUGHU�WR�HQDEOH�LW�WR�VXFFHVVIXOO\�LQYRNH�WKH�/LPLWDWLRQ�&ODXVH��SDUD���������
�

�LY�� WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WKH�DUELWUDWLRQ�FODXVH�FRQWDLQHG�LQ�$UWLFOH����(&7�LV�QRW�
LQFRQVLVWHQW�ZLWK�5XVVLDQ�ODZ�RQO\�WR�WKH�H[WHQW�WKDW�LW�LV�IRUELGGHQ�E\�WKDW�ODZ��EXW�DOVR�LQ�WKH�
HYHQW�WKDW�VXFK�D�PHWKRG�RI�GLVSXWH�UHVROXWLRQ�ODFNV�D�OHJDO�EDVLV�RU�LV�LQFRQVLVWHQW�ZLWK�WKH�OHJDO�
V\VWHP�RU�LV�LQFRPSDWLEOH�ZLWK�WKH�EDVLF�DVVXPSWLRQV�DQG�SULQFLSOHV�ODLG�GRZQ�E\�RU�WKDW�FDQ�EH�
GHGXFHG�IURP�OHJLVODWLRQ��SDUD���������
�
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�Y�� WKHUH�FDQ�DOVR�EH�LQFRQVLVWHQF\�ZLWK�5XVVLDQ�ODZ�LI�WKDW�ODZ�PDNHV�QR�SURYLVLRQ�IRU�WKH�SRVVLELOLW\�
RI�DUELWUDWLRQ��DV�SURYLGHG�IRU�E\�$UWLFOH����(&7��JLYHQ�WKDW�DUELWUDWLRQ�LV�OLPLWHG�WR�FLYLO�GLVSXWHV��
5XVVLDQ�ODZ�GRHV�QRW�DOORZ�DUELWUDWLRQ�WKDW�UHTXLUHV�DQ�DVVHVVPHQW�RI�DFWLRQV�XQGHU�SXEOLF�ODZ�E\�
WKH�5XVVLDQ�)HGHUDWLRQ��WKH�FXUUHQW�FDVH�LQYROYHV�DQ�H[HUFLVH�RI�SRZHUV�XQGHU�SXEOLF�ODZ�E\�WKH�
DXWKRULWLHV�RI�WKH�5XVVLDQ�)HGHUDWLRQ��SDUD���������$UWLFOH������/),������DQG�$UWLFOH����/),������
IDLO�WR�SURYLGH�DQ�DOWHUQDWLYH��SDUDV�������DQG��������
�

�YL�� $UWLFOH������/),�������ZKLFK�VKRXOG�EH�UHDG�LQ�FRQMXQFWLRQ�ZLWK�$UWLFOH����RI�WKH�5XVVLDQ�
)XQGDPHQWDOV�RI�/HJLVODWLRQ�RQ�)RUHLJQ�,QYHVWPHQWV�LQ�WKH�8665�RI���-XO\�������KHUHLQDIWHU��WKH�
%DVLF�3ULQFLSOHV�$FW���GHDOV�ZLWK�FLYLO�ODZ�GLVSXWHV�DULVLQJ�IURP�OHJDO�UHODWLRQVKLSV�EHWZHHQ�
IRUHLJQ�LQYHVWRUV�DQG�WKH�5XVVLDQ�)HGHUDWLRQ�LQ�ZKLFK�WKH�SXEOLF�ODZ�DVSHFW�SUHYDLOV��WKLV�
SURYLVLRQ�FRQIHUV�SULPDF\�RQ�SURFHHGLQJV�EHIRUH�WKH�5XVVLDQ�FRXUWV�DQG�DOORZV�RWKHU�PHWKRGV�RI�
GLVSXWH�UHVROXWLRQ�RQO\�LI�VR�SURYLGHG�E\�D�WUHDW\��WKLV�LPSOLHV�WKDW�$UWLFOH���/),������IDLOV�WR�
SURYLGH�DQ�LQGHSHQGHQW�OHJDO�EDVLV�IRU�DUELWUDWLRQ�EHWZHHQ�+9<�DQG�WKH�5XVVLDQ�)HGHUDWLRQ�
�SDUDV�������DQG��������
�

�YLL�� $UWLFOH����/),������LV�D�µEODQNHW�SURYLVLRQ¶�LQ�WKDW�LW�UHQGHUV�WKH�SRVVLELOLW\�RI�DUELWUDWLRQ�VXEMHFW�
WR�WKH�H[LVWHQFH�RI�D�SURYLVLRQ�WR�WKDW�HIIHFW�LQ�D�WUHDW\�RU�D�IHGHUDO�ODZ��SDUD���������$UWLFOH����/),�
�����WKXV�SURYLGHV�QR�VHSDUDWH�OHJDO�EDVLV�IRU�GLVSXWH�UHVROXWLRQ�EHWZHHQ�DQ�LQYHVWRU�DQG�D�6WDWH�
E\�PHDQV�RI�LQWHUQDWLRQDO�DUELWUDWLRQ�DV�SURYLGHG�IRU�E\�$UWLFOH����(&7��SDUD���������
�

�YLLL�� WKH�([SODQDWRU\�0HPRUDQGXP�WR�WKH�(&7�UDWLILFDWLRQ�ELOO��ZKLFK�ZDV�GUDIWHG�E\�WKH�H[HFXWLYH�WR�
HQFRXUDJH�WKH�'XPD�WR�SURFHHG�ZLWK�UDWLILFDWLRQ��GRHV�QRW�FDUU\�VXIILFLHQW�ZHLJKW�WR�VXEVWDQWLDWH�
+9<¶V�SRVLWLRQ��RQ�WKH�FRQWUDU\��WKH�OHJLVODWLYH�KLVWRU\�RI�PDQ\�ELODWHUDO�LQYHVWPHQW�WUHDWLHV�
FRQFOXGHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�VXSSRUWV�WKH�YLHZ�WKDW�5XVVLDQ�ODZ�GRHV�QRW�SURYLGH�IRU�WKH�
DUELWUDWLRQ�RI�GLVSXWHV�VXFK�DV�LQ�WKH�SUHVHQW�FDVH��SDUDV��������������
�

�L[�� WKH�DUELWUDWLRQ�FODXVH�RI�$UWLFOH����(&7�WKXV�KDV�QR�OHJDO�EDVLV�LQ�5XVVLDQ�ODZ�DQG�LV�
LQFRPSDWLEOH�ZLWK�WKH�EDVLF�DVVXPSWLRQV�VHW�RXW�LQ�WKDW�ODZ��SDUD���������
�

�[�� WKH�'LVWULFW�&RXUW��OLNH�WKH�$UELWUDO�7ULEXQDO��KDV�\HW�WR�H[DPLQH�ZKHWKHU�WKH�IDFW�RI�KDYLQJ�VLJQHG�
D�WUHDW\�WKDW�FRQWDLQV�D�SURYLVLRQDO�DSSOLFDWLRQ�FODXVH�LV�HQRXJK�WR�HVWDEOLVK�WKDW�WKH�5XVVLDQ�
)HGHUDWLRQ�DJUHHG�WR�LQWHUQDWLRQDO�DUELWUDWLRQ��
�

�[L�� QHLWKHU�WKH�)/,7�QRU�WKH�9&/7�SURYLGH�DQ�LQGHSHQGHQW�EDVLV�IRU�XQOLPLWHG�SURYLVLRQDO�
FRPPLWPHQW�WR�WKH�7UHDW\��ZKHWKHU�D�VLJQDWRU\�6WDWH�LV�ERXQG�E\�D�WUHDW\�RQ�WKH�EDVLV�RI�WKH�
SURYLVLRQDO�SHUIRUPDQFH�WKHUHRI�LV�GHWHUPLQHG�E\�WKDW�WUHDW\�DQG�QRW�E\�WKH�)/,7�RU�WKH�9&/7�
�SDUD���������
�

�[LL�� E\�VLJQLQJ�WKH�(&7��WKH�5XVVLDQ�)HGHUDWLRQ�ZDV�RQO\��SURYLVLRQDOO\��ERXQG�E\�WKH�DUELWUDWLRQ�
FODXVH�RI�$UWLFOH����WR�WKH�H[WHQW�WKDW�WKH�FODXVH�ZDV�FRPSDWLEOH�ZLWK�5XVVLDQ�ODZ��SDUD���������
�

�[LLL�� SXUVXDQW�WR�$UWLFOH�������RI�WKH�&RQVWLWXWLRQ�DQG�WKH�SULQFLSOH�RI�WKH�VHSDUDWLRQ�RI�SRZHUV��D�WUHDW\�
FDQ�RQO\�VHW�DVLGH�FRQIOLFWLQJ�OHJLVODWLRQ�LI�LW�KDV�EHHQ�DSSURYHG�E\�WKH�OHJLVODWXUH��L�H��UDWLILHG�
�SDUD���������
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�
�[LY�� WKH�FDVH�ODZ�RI�WKH�&RQVWLWXWLRQDO�&RXUW��IURP�ZKLFK�LW�HPHUJHV�WKDW�HYHQ�SURYLVLRQDOO\�DSSOLFDEOH�

WUHDWLHV�DUH�SDUW�RI�WKH�5XVVLDQ�OHJDO�V\VWHP��LV�ZLWKRXW�SUHMXGLFH�WR�WKH�IDFW�WKDW�D�WUHDW\�VXFK�DV�
WKH�(&7�FDQ�OLPLW�WKH�VFRSH�RI�SURYLVLRQDO�DSSOLFDWLRQ�WR�WUHDW\�SURYLVLRQV�WKDW�DUH�FRPSDWLEOH�
ZLWK�WKH�&RQVWLWXWLRQ�DQG�RWKHU�OHJLVODWLRQ�DQG�UHJXODWLRQV��SDUD���������
�

�[Y�� $UWLFOH����(&7�DGGV�D�QHZ�IRUP�RI�GLVSXWH�UHVROXWLRQ�WR�H[LVWLQJ�5XVVLDQ�ODZ��QDPHO\�RQH�LQ�
ZKLFK�DQ�LQWHUQDWLRQDO�DUELWUDO�WULEXQDO�FDQ�SRWHQWLDOO\�UXOH�RQ�DFWLRQV�LQ�WKH�H[HUFLVH�RI�SRZHUV�
XQGHU�SXEOLF�ODZ��WKH�&RQVWLWXWLRQ�DQG�WKH�SULQFLSOH�RI�VHSDUDWLRQ�RI�SRZHUV�HQVKULQHG�WKHUHLQ�
SUHFOXGH�D�UHSUHVHQWDWLYH�RI�WKH�H[HFXWLYH�SRZHU�IURP�FRPPLWWLQJ�WKH�5XVVLDQ�)HGHUDWLRQ�WR�
$UWLFOH����(&7��SDUD���������
�

�[YL�� LQ�WKH�DEVHQFH�RI�WKH�OHJLVODWXUH¶V�FRQVHQW��WKH�/LPLWDWLRQ�&ODXVH�LQ�DQ\�HYHQW�SUHFOXGHG�WKH�
SURYLVLRQDO�DSSOLFDWLRQ�RI�$UWLFOH����(&7�IRU�DQ\�ORQJHU�WKDQ�WKH�VL[�PRQWKV�VSHFLILHG�E\�$UWLFOH�
������)/,7��L�H��WKH�SHULRG�ZLWKLQ�ZKLFK�D�VLJQHG�WUHDW\�EHLQJ�SURYLVLRQDOO\�DSSOLHG�PXVW�EH�
VXEPLWWHG�IRU�WKH�OHJLVODWXUH¶V�DSSURYDO��VDLG�SHULRG�LV�QRW�D�GRPHVWLF�UHTXLUHPHQW��EXW�UDWKHU�D�
FODXVH�WKDW�DGGUHVVHV�FRQIOLFWV�EHWZHHQ�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WUHDW\�SURYLVLRQV�DQG�
GRPHVWLF�5XVVLDQ�ODZ��LQFOXGLQJ�WKH�&RQVWLWXWLRQ��SDUD���������
�

�[YLL�� LQ�VXPPDU\��LW�IROORZV�IURP�$UW��������(&7�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ��E\�PHUHO\�VLJQLQJ�WKH�
(&7��GLG�QRW�FRPPLW�LWVHOI�WR�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI��WKH�DUELWUDWLRQ�UXOHV�RI��$UWLFOH����
(&7��WKH�5XVVLDQ�)HGHUDWLRQ�WKXV�QHYHU�PDGH�DQ�XQFRQGLWLRQDO�RIIHU�WR�HQJDJH�LQ�DUELWUDWLRQ��DV�
LPSOLHG�E\�$UWLFOH����(&7��DQG��DV�D�UHVXOW��QR�YDOLG�DUELWUDWLRQ�DJUHHPHQW�ZDV�IRUPHG�E\�+9<
V�
'notice of arbitration'��SDUD���������

�
������� 7KH�JURXQGV�IRU�VHWWLQJ�DVLGH�DGGXFHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�WR�DUJXH�WKDW�WKH�7ULEXQDO�
ODFNHG�MXULVGLFWLRQ��LQFOXGLQJ�LWV�DVVHUWLRQ�WKDW�+9<�DQG�WKHLU�LQYHVWPHQWV�LQ�<XNRV�GLG�QRW�TXDOLI\�DV�
µ,QYHVWRUV¶�RU�µ,QYHVWPHQWV¶�ZLWKLQ�WKH�PHDQLQJ�RI�$UWLFOH������DQG������(&7��WKH�5XVVLDQ�
)HGHUDWLRQ¶V�UHOLDQFH�RQ�$UWLFOH����(&7�DQG�WKH�DVVHUWLRQ�WKDW�+9<��DV�VKDUHKROGHUV��ZHUH�XQDEOH�WR�
FODLP�FRPSHQVDWLRQ�IRU�GDPDJH�VXIIHUHG�E\�<XNRV��ZHUH�QRW�DGGUHVVHG�E\�WKH�'LVWULFW�&RXUW��
�
������� 2Q�WKH�EDVLV�RI�WKH�DERYH��WKH�'LVWULFW�&RXUW��SXUVXDQW�WR�$UWLFOH���������D��'&&3��VHW�DVLGH�
WKH�<XNRV�$ZDUGV�LQ�WKH�GLVSXWH�EHWZHHQ�+9<�DQG�WKH�5XVVLDQ�)HGHUDWLRQ�DQG�RUGHUHG�+9<�WR�SD\�
WKH�FRVWV�RI�WKH�SURFHHGLQJV��
�
��� 7KH�JURXQGV�RI�DSSHDO��
�
����� ,QWURGXFWLRQ��
 
������� 7KH�&RXUW�RI�$SSHDO�ZLOO�GHDO�ZLWK�WKH�JURXQGV�RI�DSSHDO�RQ�WKH�EDVLV�RI�D�WKHPDWLF�GLVFXVVLRQ�
RI�WKH�SRLQWV�LQ�GLVSXWH��LQ�ZKLFK�WKH�IROORZLQJ�VXEMHFWV�ZLOO�EH�GLVFXVVHG�LQ�WXUQ��
�
�L�� WKH�VWDQGDUGV�WKH�&RXUW�RI�$SSHDO�VKRXOG�DSSO\�LQ�LQWHUSUHWLQJ�WKH�(&7��SDUD��������

�
�LL�� WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WUHDWLHV��SDUD��������
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�
�LLL�� WKH�TXHVWLRQ�RI�ZKHWKHU�WKH�&RXUW�RI�$SSHDO�FDQ�GHQ\�WKH�DSSOLFDWLRQ�IRU�VHWWLQJ�DVLGH�LQ�VR�IDU�DV�

LW�LV�EDVHG�RQ�WKH�ODFN�RI�MXULVGLFWLRQ�RI�WKH�7ULEXQDO��LI�LW�ILQGV�WKDW�WKH�MXULVGLFWLRQ�RI�WKH�7ULEXQDO�
IROORZV�IURP�DUJXPHQWV�WKDW�WKH�7ULEXQDO�KDV�QRW�DGGUHVVHG��SDUD��������
�

�LY�� WKH�TXHVWLRQ�RI�ZKHWKHU�+9<�FDQ�DGYDQFH�DUJXPHQWV�LQ�VXSSRUW�RI�WKH�MXULVGLFWLRQ�RI�WKH�
7ULEXQDO�LQ�WKH�SUHVHQW�VHWWLQJ�DVLGH�SURFHHGLQJV�ZKLFK�WKH\�GLG�QRW�SXW�IRUZDUG�LQ�WKH�DUELWUDWLRQ�
�SDUD��������
�

�Y�� WKH�LQWHUSUHWDWLRQ�RI�$UWLFOH�������(&7��SDUWLFXODUO\�RI�WKH�/LPLWDWLRQ�&ODXVH��DQG�WKH�
LQWHUSUHWDWLRQ�RI�$UWLFOH�������D��(&7��SDUD��������
�

�YL�� ZKHWKHU�LQ�WKH�&RXUW�RI�$SSHDO¶V�LQWHUSUHWDWLRQ�RI�WKH�/LPLWDWLRQ�&ODXVH��WKH�SURYLVLRQDO�
DSSOLFDWLRQ�RI�$UWLFOH����(&7�LV�LQFRQVLVWHQW�ZLWK�WKH�
FRQVWLWXWLRQ��ODZV�RU�UHJXODWLRQV
�RI�WKH�
5XVVLDQ�)HGHUDWLRQ��SDUD��������
�

�YLL�� ZKHWKHU��EDVHG�RQ�WKH�5XVVLDQ�)HGHUDWLRQ¶V�LQWHUSUHWDWLRQ�RI�WKH�/LPLWDWLRQ�&ODXVH��WKH�
SURYLVLRQDO�DSSOLFDWLRQ�RI�$UWLFOH����(&7�LV�LQFRQVLVWHQW�ZLWK�WKH�
FRQVWLWXWLRQ��ODZV�RU��
UHJXODWLRQV
�RI�WKH�5XVVLDQ�)HGHUDWLRQ��SDUD��������
�

�YLLL�� +9<
V�UHOLDQFH�RQ�estoppel�DQG�acquiescence��WKH�UXOH�IURP�WKH�IMS/DIO�FDVH��SDUD���������
 
�����L��7KH�UXOHV�WR�EH�WDNHQ�LQWR�DFFRXQW�LQ�WKH�LQWHUSUHWDWLRQ�RI�WKH�(&7��
�
������� ,W�LV��ULJKWO\��QRW�LQ�GLVSXWH�EHWZHHQ�WKH�SDUWLHV�WKDW�WKH�SURYLVLRQV�RI�WKH�(&7�PXVW�EH�
LQWHUSUHWHG�RQ�WKH�EDVLV�RI�WKH�UXOHV�VHW�RXW�LQ�$UWLFOHV����DQG����9&/7��7KHVH�SURYLVLRQV�UHDG�DV�
IROORZV��
 

³$UW�����
General rule of interpretation��
���$�WUHDW\�VKDOO�EH�LQWHUSUHWHG�LQ�JRRG�IDLWK�LQ�DFFRUGDQFH�ZLWK�WKH�RUGLQDU\�PHDQLQJ�WR�EH�JLYHQ�
WR�WKH�WHUPV�RI�WKH�WUHDW\�LQ�WKHLU�FRQWH[W�DQG�LQ�WKH�OLJKW�RI�LWV�REMHFW�DQG�SXUSRVH��
���7KH�FRQWH[W�IRU�WKH�SXUSRVH�RI�WKH�LQWHUSUHWDWLRQ�RI�D�WUHDW\�VKDOO�FRPSULVH��LQ�DGGLWLRQ�WR�WKH�
WH[W��LQFOXGLQJ�LWV�SUHDPEOH�DQG�DQQH[HV��
�D��DQ\�DJUHHPHQW�UHODWLQJ�WR�WKH�WUHDW\�ZKLFK�ZDV�PDGH�EHWZHHQ�DOO�WKH�SDUWLHV�LQ�FRQQH[LRQ�ZLWK�
WKH�FRQFOXVLRQ�RI�WKH�WUHDW\��
�E��DQ\�LQVWUXPHQW�ZKLFK�ZDV�PDGH�E\�RQH�RU�PRUH�SDUWLHV�LQ�FRQQH[LRQ�ZLWK�WKH�FRQFOXVLRQ�RI�WKH�
WUHDW\�DQG�DFFHSWHG�E\�WKH�RWKHU�SDUWLHV�DV�DQ�LQVWUXPHQW�UHODWHG�WR�WKH�WUHDW\��
���7KHUH�VKDOO�EH�WDNHQ�LQWR�DFFRXQW��WRJHWKHU�ZLWK�WKH�FRQWH[W��
�D��DQ\�VXEVHTXHQW�DJUHHPHQW�EHWZHHQ�WKH�SDUWLHV�UHJDUGLQJ�WKH�LQWHUSUHWDWLRQ�RI�WKH�WUHDW\�RU�WKH�
DSSOLFDWLRQ�RI�LWV�SURYLVLRQV��
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�E��DQ\�VXEVHTXHQW�SUDFWLFH�LQ�WKH�DSSOLFDWLRQ�RI�WKH�WUHDW\�ZKLFK�HVWDEOLVKHV�WKH�DJUHHPHQW�RI�WKH�
SDUWLHV�UHJDUGLQJ�LWV�LQWHUSUHWDWLRQ��
�F��DQ\�UHOHYDQW�UXOHV�RI�LQWHUQDWLRQDO�ODZ�DSSOLFDEOH�LQ�WKH�UHODWLRQV�EHWZHHQ�WKH�SDUWLHV��
���$�VSHFLDO�PHDQLQJ�VKDOO�EH�JLYHQ�WR�D�WHUP�LI�LW�LV�HVWDEOLVKHG�WKDW�WKH�SDUWLHV�VR�LQWHQGHG��
�
$UWLFOH����
Supplementary means of interpretation��
5HFRXUVH�PD\�EH�KDG�WR�VXSSOHPHQWDU\�PHDQV�RI�LQWHUSUHWDWLRQ��LQFOXGLQJ�WKH�SUHSDUDWRU\�ZRUN�RI�
WKH�WUHDW\�DQG�WKH�FLUFXPVWDQFHV�RI�LWV�FRQFOXVLRQ��LQ�RUGHU�WR�FRQILUP�WKH�PHDQLQJ�UHVXOWLQJ�IURP�
WKH�DSSOLFDWLRQ�RI�$UWLFOH�����RU�WR�GHWHUPLQH�WKH�PHDQLQJ�ZKHQ�WKH�LQWHUSUHWDWLRQ�DFFRUGLQJ�WR�
$UWLFOH�����
�D��OHDYHV�WKH�PHDQLQJ�DPELJXRXV�RU�REVFXUH��RU�
�E��OHDGV�WR�D�UHVXOW�ZKLFK�LV�PDQLIHVWO\�DEVXUG�RU�XQUHDVRQDEOH�´�
�

������� :KHQ�DSSO\LQJ�WKH�UXOHV�VHW�RXW�LQ�WKHVH�SURYLVLRQV��WKH�&RXUW�RI�$SSHDO�WDNHV�WKH�IROORZLQJ�
JXLGHOLQHV�DV�D�VWDUWLQJ�SRLQW���,QWHUSUHWDWLRQ�RI�D�WUHDW\�LV�DOZD\V�DLPHG�DW�GLVFHUQLQJ�WKH�FRQWUDFWLQJ�
SDUWLHV¶�LQWHQWLRQ��WR�WKH�H[WHQW�WKDW�WKLV�LQWHQWLRQ�LV�DGHTXDWHO\�H[SUHVVHG�LQ�WKH�WH[W�RI�WKH�WUHDW\��
7H[WXDO�LQWHUSUHWDWLRQ�KDV�WKH�PRVW�LPSRUWDQW�UROH�LQ�WKH�LQWHUSUHWDWLYH�SURFHVV��EHFDXVH�WKH�ZRUGLQJ�LV�
GHHPHG�WR�EH�DQ�DXWKHQWLF�H[SUHVVLRQ�RI�WKH�LQWHQWLRQ�RI�WKH�SDUWLHV��7KH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�
�KHUHDIWHU��,&-��KDV�WKHUHIRUH�FRQVLGHUHG�WKDW�WUHDW\�LQWHUSUHWDWLRQ�VKRXOG�EH�EDVHG�
DERYH�DOO�XSRQ�WKH�
WH[W�RI�WKH�WUHDW\
����
�
������� 7KLV�GRHV�QRW�PHDQ�WKDW�WUHDW\�LQWHUSUHWDWLRQ�LV�PHUHO\�D�JUDPPDWLFDO�H[HUFLVH��7KH�WH[W�RI�D�
WUHDW\�PXVW�EH�XQGHUVWRRG�LQ�LWV�FRQWH[W�DV�ZHOO�DV�LQ�OLJKW�RI�LWV�REMHFW�DQG�SXUSRVH��LQ�UHVSHFW�RI�
ZKLFK�$UWLFOH�������9&/7�GHILQHV�KRZ��LQ�DQ\�FDVH��WKH�FRQWH[W�RI�WKH�WUHDW\�LV�WR�EH�XQGHUVWRRG��7KH�
LQWHUSUHWDWLRQ�RI�D�WUHDW\�SURYLVLRQ�LQ�DFFRUGDQFH�ZLWK�WKH�WUHDW\
V�REMHFW�DQG�SXUSRVH�FDQQRW�UHVXOW�LQ�
DQ�LQWHUSUHWDWLRQ�WKDW�LV�FRQWUDU\�WR�WKH�FOHDU�WH[W�RI�WKH�SURYLVLRQ�LQ�TXHVWLRQ��$UWLFOH�������9&/7�
SUHVFULEHV�RQH�UXOH�RI�LQWHUSUHWDWLRQ��FRPSURPLVLQJ�RI�WKUHH�LQWHJUDO�HOHPHQWV��WH[W��FRQWH[W�DQG�
REMHFW�
DQG�SXUSRVH
���LQWHUSUHWDWLRQ�LV�D�SURFHVV�LQ�ZKLFK�WKHVH�HOHPHQWV�DUH�DSSOLHG���LQ�JRRG�IDLWK���LQ�RQH�
MRLQW�H[HUFLVH��7KDW�WKH�LQWHUSUHWDWLRQ�PXVW�EH�SHUIRUPHG�LQ�JRRG�IDLWK�PHDQV�WKDW�LW�PXVW�FRPSO\�ZLWK�
WKH�IXQGDPHQWDO�SULQFLSOH�RI�UHDVRQDEOHQHVV�DQG�PXVW�QRW�OHDG�WR�D�PHDQLQJ�WKDW�LV�PDQLIHVWO\�DEVXUG�
RU�XQUHDVRQDEOH���
�
������� $V�WR�WKH�DSSOLFDWLRQ�RI�$UWLFOH�������E��9&/7��WKH�&RXUW�WDNHV�WKH�IROORZLQJ�DV�D�VWDUWLQJ�SRLQW���
$UWLFOH� ������E�� 9&/7� SURYLGHV� WKDW�� WRJHWKHU� ZLWK� WKH� FRQWH[W�� DQ\� VXEVHTXHQW� SUDFWLFH� LQ� WKH�
DSSOLFDWLRQ�RI�WKH�WUHDW\�ZKLFK�HVWDEOLVKHV�WKH�DJUHHPHQW�RI�WKH�SDUWLHV�UHJDUGLQJ�LWV�LQWHUSUHWDWLRQ�VKDOO�
EH�WDNHQ�LQWR�DFFRXQW��7KLV�VXEVHTXHQW�SUDFWLFH�LV�QRW�VXEMHFW�WR�IRUP�UHTXLUHPHQWV��VR�LQ�SULQFLSOH�DQ\�
DFWLRQ� �RU� LQDFWLRQ�� PD\� EH� UHOHYDQW�� 7KH� SUDFWLFH� PXVW� JR� EH\RQG� D� VLQJOH� LQVWDQFH� DQG� PXVW� EH�
FRPPLWWHG�DV�DSSOLFDWLRQ�RI�WKH�WUHDW\��,Q�RUGHU�WR�EH�DFFHSWHG�DV�UHOHYDQW�SUDFWLFH��LW�LV�QRW�UHTXLUHG�WKDW�
HDFK�FRQWUDFWLQJ�SDUW\�SDUWLFLSDWH�LQ�WKDW�SUDFWLFH��EXW�LW�PXVW�EH�GHPRQVWUDEOH�WKDW�VWDWHV�WKDW�KDYH�QRW�
EHHQ�DFWLYH�LQ�WKDW�UHVSHFW�KDYH�DFFHSWHG�WKH�SUDFWLFH�RI�WKH�RWKHU�FRQWUDFWLQJ�SDUWLHV��,W�LV�DOVR�QHFHVVDU\�
WKDW�WKH�FRQWUDFWLQJ�SDUWLHV�EH�DZDUH�RI�WKH�SUDFWLFH�LQ�TXHVWLRQ��ZKLFK�PHDQV�WKDW�LQWHUQDO�GRFXPHQWV�
RU�DFWV� WKDW�KDYH�QRW�FRPH�WR� WKH�NQRZOHGJH�RI� WKH�RWKHU�FRQWUDFWLQJ�SDUWLHV�FDQQRW�EH�UHJDUGHG�DV�D�
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SUDFWLFH� ZLWKLQ� WKH� PHDQLQJ� RI� $UWLFOH� ������E�� 9&/7�� )LQDOO\�� VXEVHTXHQW� SUDFWLFH� ZKLFK� KDV� QRW�
HVWDEOLVKHG�DJUHHPHQW�RI�WKH�SDUWLHV�DQG�WKHUHIRUH�GRHV�QRW�TXDOLI\�DV�SUDFWLFH�XQGHU�$UWLFOH�������E��
9&/7�PD\��KRZHYHU��VWLOO�EH�UHOHYDQW�DV�DQ�DGGLWLRQDO�PHDQV�RI�LQWHUSUHWDWLRQ�XQGHU�$UWLFOH����9&/7��
3XUVXDQW� WR� $UWLFOH� ������F�� 9&/7�� LW� LV� DOVR� QHFHVVDU\� WR� WDNH� LQWR� DFFRXQW� DQ\� 
UHOHYDQW� UXOHV� RI�
LQWHUQDWLRQDO�ODZ
�DSSOLFDEOH�LQ�WKH�UHODWLRQV�EHWZHHQ�WKH�FRQWUDFWLQJ�SDUWLHV��7KH�UXOHV�RI�LQWHUQDWLRQDO�
ODZ�DV� UHIHUUHG� WR� LQ�$UWLFOH�������F�9&/7� LQFOXGH� �LQ�DQ\�HYHQW�� WKH� ODZ�RI� WKH� WUHDWLHV�� FXVWRPDU\�
LQWHUQDWLRQDO�ODZ�DQG�LQWHUQDWLRQDOO\�UHFRJQLVHG�SULQFLSOHV�RI�ODZ���
�
������� 7KH�LQWHUSUHWDWLYH�PHDQV�VHW�RXW�LQ�$UWLFOH����9&/7��DUH�VXSSOHPHQWDU\�WR�WKH�UXOHV�RI�$UWLFOH�
���9&/7��FRPLQJ�XS�RQO\�DIWHU�$UWLFOH����9&/7�KDV�EHHQ�DSSOLHG��)LUVWO\��WKHVH�VXSSOHPHQWDU\�
PHDQV�FDQ�EH�XVHG�WR�FRQILUP�WKH�PHDQLQJ�DUULYHG�DW�WKURXJK�WKH�DSSOLFDWLRQ�RI�$UWLFOH����9&/7��
6HFRQGO\��WKH�VXSSOHPHQWDU\�PHDQV�RI�LQWHUSUHWDWLRQ�LQ�$UWLFOH����9&/7�DUH�XVHG�LI�LQWHUSUHWDWLRQ�LQ�
DFFRUGDQFH�ZLWK�$UWLFOH����9&/7�OHDYHV�WKH�PHDQLQJ�DPELJXRXV�RU�REVFXUH��RU�OHDGV�WR�D�UHVXOW�WKDW�LV�
PDQLIHVWO\�DEVXUG�RU�XQUHDVRQDEOH��6XSSOHPHQWDU\�PHDQV�LQFOXGH�WKH�WUHDW\
V�SUHSDUDWRU\�ZRUN��DOVR�
UHIHUUHG�WR�KHUHDIWHU�DV�WKH�
travaux préparatoires
�RU�
travaux’���6XFK�PHDQV�FDQ�RQO\�LQFOXGH�VRXUFHV�
WKDW�FDQ�EH�DVVHVVHG�REMHFWLYHO\��ZKLFK�PHDQV�WKDW�SHUVRQDO�UHFROOHFWLRQV�RU�PHPRLUV�PD\�QRW�EH�
FRXQWHG�DV�SDUW�RI�WKH�travaux préparatoires��WKH�VDPH�DSSOLHV�WR�GRFXPHQWV�RU�UHFRUGV��VXFK�DV�
LQWHUQDO�QRWHV�RU�SUHVHQWDWLRQV�WR�D�OHJLVODWLYH�ERG\�LQ�WKH�FRQWH[W�RI�D�QDWLRQDO�UDWLILFDWLRQ�SURFHVV��
WKDW�ZHUH�QRW�LQWURGXFHG�GXULQJ�WKH�QHJRWLDWLRQV�DQG�DV�VXFK�ZHUH�QRW�EURXJKW�WR�WKH�DWWHQWLRQ�RI�WKH�
RWKHU�SDUWLFLSDQWV�LQ�WKH�WUHDW\�QHJRWLDWLRQV���
�
����� �LL��7KH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WUHDWLHV�
�
������$UWLFOH����(&7�SURYLGHV�WKDW�
>W@KLV�7UHDW\�VKDOO�EH�VXEMHFW�WR�UDWLILFDWLRQ��DFFHSWDQFH�RU�DSSURYDO�
E\�VLJQDWRULHV���«�
��$UWLFOH����(&7�FRQWDLQV�SURYLVLRQV�RQ�WKH�HQWU\�LQWR�IRUFH�RI�WKH�7UHDW\��IURP�
ZKLFK�LW�IROORZV�WKDW�WKH�7UHDW\�ZLOO�QRW�HQWHU�LQWR�IRUFH�IRU�D�VWDWH�XQWLO�WKDW�VWDWH�KDV�GHSRVLWHG�DQ�

LQVWUXPHQW�RI�UDWLILFDWLRQ��DFFHSWDQFH�RU�DSSURYDO
�WR�WKDW�HIIHFW���
�
������� 2Q�EHKDOI�RI�WKH�5XVVLDQ�)HGHUDWLRQ��0U�2�'��'DY\GRY��WKHQ�'HSXW\�&KDLUPDQ�RI�WKH�
*RYHUQPHQW�RI�WKH�5XVVLDQ�)HGHUDWLRQ��VLJQHG�WKH�(&7�RQ����'HFHPEHU�������+H�KDG�EHHQ�LQVWUXFWHG�
WR�GR�VR�E\�D�GHFLVLRQ�RI�WKH�*RYHUQPHQW�RI�WKH�5XVVLDQ�)HGHUDWLRQ�RI����'HFHPEHU�������VLJQHG�E\�
0U�9��&KHUQRP\UGLQ��&KDLUPDQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ�*RYHUQPHQW���2Q����$XJXVW�������WKH�
7UHDW\�ZDV�VXEPLWWHG�WR�WKH�'XPD�IRU�DSSURYDO��7KH�'XPD�GLG�QRW�DSSURYH�WKH�(&7�DQG�WKH�5XVVLDQ�
)HGHUDWLRQ�DFFRUGLQJO\�QHYHU�GHSRVLWHG�DQ�LQVWUXPHQW�RI�UDWLILFDWLRQ��DFFHSWDQFH�RU�DSSURYDO��2Q����
$XJXVW�������WKH�5XVVLDQ�)HGHUDWLRQ�QRWLILHG�WKH�'HSRVLWDU\�RI�WKH�(&7��3RUWXJDO��RI�LWV�LQWHQWLRQ�QRW�
WR�EHFRPH�D�3DUW\�WR�WKH�7UHDW\��7KH�(&7�KDV�WKXV�QRW�HQWHUHG�LQWR�IRUFH�IRU�WKH�5XVVLDQ�)HGHUDWLRQ�LQ�
DFFRUGDQFH�ZLWK�$UWLFOH����(&7���
�
������� $UWLFOH�������(&7�SURYLGHV�WKDW�WKH�7UHDW\�VKDOO�EH�DSSOLHG�SURYLVLRQDOO\�E\�HDFK�VLJQDWRU\�
SHQGLQJ�LWV�HQWU\�LQWR�IRUFH�IRU�WKDW�VWDWH�LQ�DFFRUGDQFH�ZLWK�$UWLFOH����(&7��7KH�REOLJDWLRQ�WR�DSSO\�
WKH�7UHDW\�SURYLVLRQDOO\�DSSOLHV�WR�D�VLJQDWRU\�
WR�WKH�H[WHQW�WKDW�VXFK�SURYLVLRQDO�DSSOLFDWLRQ�LV�QRW�
LQFRQVLVWHQW�ZLWK�LWV�FRQVWLWXWLRQ��ODZV�RU�UHJXODWLRQV¶���
�
������� 3URYLVLRQDO�DSSOLFDWLRQ�RI�WUHDWLHV�LV�DQ�DFFHSWHG�FRQFHSW�LQ�LQWHUQDWLRQDO�ODZ�DQG�LV�FRGLILHG�LQ�
$UWLFOH����9&/7��3URYLVLRQDO�DSSOLFDWLRQ�LV�LQ�SUDFWLFH�XVHG��LQWHU�DOLD��LQ�VLWXDWLRQV�ZKHUH�VWDWHV�ZLVK�
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WR�UHVSRQG�WR�XUJHQW�HFRQRPLF�QHHGV�E\�PHDQV�RI�D�WUHDW\��DV�ZDV�WKH�FDVH�ZLWK�WKH�(&7���$�
SURYLVLRQDOO\�DSSOLHG�WUHDW\�KDV�WKH�VDPH�ELQGLQJ�IRUFH�DV�D�WUHDW\�WKDW�KDV�HQWHUHG�LQWR�IRUFH�IROORZLQJ�
UDWLILFDWLRQ����ZKLFK�GRHV�QRW�DOWHU�WKH�IDFW�WKDW�WKH�REOLJDWLRQ�WR�DSSO\�WKH�WUHDW\�SURYLVLRQDOO\��DV�LQ�
WKH�FDVH�RI�WKH�(&7�SXUVXDQW�WR�WKH�/LPLWDWLRQ�&ODXVH��PD\�EH�VXEMHFW�WR�FHUWDLQ�OLPLWDWLRQV��7KHUH�DUH�
QR�DGGLWLRQDO�UHTXLUHPHQWV�IRU�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�D�FODXVH�VXFK�DV�$UWLFOH����(&7�LQ�ZKLFK�
DUELWUDWLRQ�KDV�EHHQ�DJUHHG��:KDWHYHU�HOVH�PD\�EH�VDLG�DERXW�WKH�5XVVLDQ�)HGHUDWLRQ
V�DVVHUWLRQ�WKDW�
VXFK�DQ�DUELWUDWLRQ�FODXVH�PXVW�KDYH�EHHQ�DJUHHG�XQDPELJXRXVO\��$UWLFOH����(&7�LQ�DQ\�FDVH�VDWLVILHV�
WKDW�UHTXLUHPHQW��7KH�IDFW�WKDW�WKH�VFRSH�RI�WKH�/LPLWDWLRQ�&ODXVH�DQG�LWV�DSSOLFDWLRQ�LQ�WKH�OLJKW�RI�WKH�
QDWLRQDO�ODZ�RI�WKH�5XVVLDQ�)HGHUDWLRQ�FDQ�EH�VXEMHFW�WR�GHEDWH�GRHV�QRW�PDNH�WKLV�DQ\�GLIIHUHQW���
�
������� 7KHUHIRUH��WKH�IDFW�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�KDV�QRW�UDWLILHG�WKH�(&7�GRHV�QRW�LQ�LWVHOI�PHDQ�
WKDW�$UWLFOH����(&7�GRHV�QRW�ELQG�WKH�5XVVLDQ�)HGHUDWLRQ��WKLV�PD\�LQGHHG�EH�WKH�FDVH�E\�YLUWXH�RI�WKH�
REOLJDWLRQ�WR�DSSO\�WKH�7UHDW\�SURYLVLRQDOO\�RQ�WKH�EDVLV�RI�$UWLFOH����(&7��7KH�TXHVWLRQ�LV�ZKHWKHU�
WKLV�SURYLVLRQDO�DSSOLFDWLRQ�LV�QRW�OLPLWHG�LQ�WKH�VHQVH�WKDW�WKH�/LPLWDWLRQ�&ODXVH�SUHFOXGHV�WKH�
SURYLVLRQDO�DSSOLFDWLRQ�RI�$UWLFOH����(&7���
�
������LLL��DQG��LY��1HZ�JURXQGV�IRU�MXULVGLFWLRQ�DQG�MXULVGLFWLRQDO�DUJXPHQWV�LQ�WKH�VHWWLQJ�DVLGH�
SURFHHGLQJV��
�
������� 7KH�$UELWUDO�7ULEXQDO�LGHQWLILHG�WZR�SRVVLEOH�LQWHUSUHWDWLRQV�RI�WKH�/LPLWDWLRQ�&ODXVH���D��
ZKHWKHU�WKH�principle�RI�SURYLVLRQDO�DSSOLFDWLRQ�LV�FRQWUDU\�WR�5XVVLDQ�ODZ��+9<�SRVLWLRQ��RU��E��
ZKHWKHU�D�separate provision�RI�WKH�(&7��LQ�WKLV�FDVH�$UWLFOH�����LV�FRQWUDU\�WR�5XVVLDQ�ODZ��WKH�
5XVVLDQ�)HGHUDWLRQ
V�SRVLWLRQ���7KH�$UELWUDO�7ULEXQDO�DFFHSWHG�SRVLWLRQ��D��DV�WKH�FRUUHFW�RQH���
�
������� ,Q�WKHVH�VHWWLQJ�DVLGH�SURFHHGLQJV���DQG�IRU�WKH�ILUVW�WLPH�RQ�DSSHDO���+9<�GHIHQGHG�WKH�
H[LVWHQFH�RI�D�WKLUG�SRVVLELOLW\��ZKLFK�WKH\�SXW�IRUZDUG�DV�DQ�DOWHUQDWLYH�DUJXPHQW�LQ�FDVH�WKHLU�
SULPDU\�VWDQGSRLQW��WKH�TXHVWLRQ�ZKHWKHU�WKH�principle�RI�SURYLVLRQDO�DSSOLFDWLRQ�LV�FRQWUDU\�WR�
5XVVLDQ�ODZ��ZRXOG�QRW�EH�DFFHSWHG��7KLV�DOWHUQDWLYH�SRVLWLRQ�LV�WKDW�WKH�/LPLWDWLRQ�&ODXVH�FRQFHUQV�
WKH�TXHVWLRQ�ZKHWKHU�WKH provisional application�RI�RQH�RU�PRUH�SURYLVLRQV�RI�WKH�(&7�LV�
LUUHFRQFLODEOH�ZLWK�WKH�ODZ�RI�D�FRQWUDFWLQJ�SDUW\��LQ�WKH�VHQVH�WKDW�WKH�ODZ�RI�WKDW�VWDWH�DOORZV�
SURYLVLRQDO�DSSOLFDWLRQ�RI�D�WUHDW\�LQ�SULQFLSOH��EXW�H[FOXGHV�FHUWDLQ��FDWHJRULHV�RU�W\SHV�RI��SURYLVLRQV�
RI�WKH�WUHDW\�IURP�SURYLVLRQDO�DSSOLFDWLRQ��6WDWHPHQW�RI�$SSHDO�1R����������������DQG�����HW�VHT���
+9<�GHHG����)HEUXDU\������QRV������DQG������SOHDGLQJ�QRWHV�+9<�KHDULQJ�RI����6HSWHPEHU�������
SDUW�,��QR�����HW�VHT���SOHDGLQJ�QRWHV�+9<�KHDULQJ�RI����6HSWHPEHU�������SDUW�9��5HSO\��1R�������
7KXV�WKH�TXHVWLRQ�DULVHV�ZKHWKHU�+9<�LV�HQWLWOHG�WR�SOHDG�WKLV�DOWHUQDWLYH�DUJXPHQW��ZKLFK�WKH\�GLG�
QRW�SXW�IRUZDUG�LQ�WKH�DUELWUDWLRQ��IRU�WKH�ILUVW�WLPH�LQ�WKHVH�VHWWLQJ�DVLGH�SURFHHGLQJV��DQG�ZKHWKHU�WKH�
&RXUW�RI�$SSHDO��DV�WKH�VHWWLQJ�DVLGH�FRXUW��VKRXOG�EH�DOORZHG�WR�UXOH�WKDW�WKH�$UELWUDO�7ULEXQDO�KDG�
MXULVGLFWLRQ�WR�KHDU�+9<
V�FODLPV�RQ�WKH�EDVLV�RI�WKLV�DOWHUQDWLYH�DUJXPHQW��DOWKRXJK�WKH�$UELWUDO�
7ULEXQDO�LWVHOI�GLG�QRW�EDVH�LWV�MXULVGLFWLRQ�RQ�LW��7KH�SDUWLHV�WDNH�RSSRVLQJ�YLHZV�RQ�WKLV�PDWWHU���
�
������� $UWLFOH���������D��'&&3�SURYLGHV�WKDW�DQ�DUELWUDO�DZDUG�PD\�EH�VHW�DVLGH�
LI�D�YDOLG�DUELWUDWLRQ�
DJUHHPHQW�LV�ODFNLQJ¶��7KH�ZRUGLQJ�RI�WKH�ODZ�WKHUHIRUH�GRHV�QRW�UHODWH�WR�WKH�DUELWUDO�WULEXQDO
V�
DVVHVVPHQW�RI�LWV�MXULVGLFWLRQ��EXW�WR�WKH�TXHVWLRQ�RI�ZKHWKHU�RU�QRW�D�YDOLG�DUELWUDWLRQ�DJUHHPHQW�
EHWZHHQ�WKH�SDUWLHV�exists��,W�LV�DOVR�HVWDEOLVKHG�FDVH�ODZ�WKDW�WKH�FRXUW�XOWLPDWHO\�KDV�WKH�ILQDO�VD\�RQ�
WKH�TXHVWLRQ�RI�ZKHWKHU�D�YDOLG�DUELWUDWLRQ�DJUHHPHQW�ZDV�FRQFOXGHG�DQG�WKDW�WKLV�TXHVWLRQ�LV�VXEMHFW�
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WR�D�IXOO�UHYLHZ�E\�WKH�FRXUW��7KLV�LV�UHODWHG��DPRQJ�RWKHU�WKLQJV��WR�WKH�IDFW�WKDW�E\�PHDQV�RI�DQ�
DUELWUDWLRQ�DJUHHPHQW��WKH�SDUWLHV�ZDLYH�WKHLU�ULJKW�WR�EULQJ�WKH�GLVSXWH�WR�WKH�RUGLQDU\�FRXUWV�SXUVXDQW�
WR�$UWLFOH����RI�WKH��'XWFK��&RQVWLWXWLRQ��D�YDOLG�DUELWUDWLRQ�DJUHHPHQW�GHSULYHV�WKH�RUGLQDU\�FRXUW�RI�
MXULVGLFWLRQ�WR�KHDU�WKH�GLVSXWH��SURYLGHG�WKDW�WKLV�ODFN�RI�MXULVGLFWLRQ�LV�LQYRNHG�SULRU�WR�DOO�GHIHQFHV�
�$UWLFOH���������'&&3���,W�ZRXOG�QRW�EH�FRPSDWLEOH�ZLWK�WKLV�V\VWHP�WR�RQO\�DOORZ�WKH�VHWWLQJ�DVLGH�
FRXUW�WR�UHYLHZ�ZKHWKHU�WKH�DUELWUDO�WULEXQDO�KDG�DVVXPHG�MXULVGLFWLRQ�RQ�proper grounds��EXW�QRW�WR�
XSKROG�WKDW�MXULVGLFWLRQ�RQ�JURXQGV�WKDW�WKH�DUELWUDO�WULEXQDO��IRU�ZKDWHYHU�UHDVRQ���LQ�WKH�FRXUW
V�YLHZ��
ZURQJO\��GLG�QRW�GLVFXVV����$IWHU�DOO��WKLV�FRXOG�OHDG�WR�WKH�XQDFFHSWDEOH�UHVXOW�WKDW�DQ�DUELWUDO�DZDUG�
ZRXOG�KDYH�WR�EH�VHW�DVLGH��WKHUHE\�UHYLYLQJ�WKH�MXULVGLFWLRQ�RI�WKH�RUGLQDU\�FRXUW��VLPSO\�EHFDXVH�WKH�
DUELWUDO�WULEXQDO�EDVHG�LWV�MXULVGLFWLRQ�RQ�LQFRUUHFW�UHDVRQLQJ��ZKLOH�IDLOLQJ�WR�GLVFXVV�RQH�RU�PRUH�
GHWHUPLQDWLYH�DUJXPHQWV�LQ�IDYRXU�RI�LWV�MXULVGLFWLRQ��,Q�VXFK�D�FDVH��GHVSLWH�WKHUH�EHLQJ�D�YDOLG�
DUELWUDWLRQ�DJUHHPHQW�DFWXDOO\�GHSULYLQJ�WKH�QDWLRQDO�FRXUWV�RI�MXULVGLFWLRQ��WKH�QDWLRQDO�FRXUWV�ZRXOG�
VWLOO�KDYH�WR�UXOH�RQ�WKH�SDUWLHV
�GLVSXWH��IRU�WKH�VROH�UHDVRQ�WKDW�WKH�DUELWUDO�WULEXQDO��ZKLFK�GRHV�QRW�
KDYH�WKH�ODVW�ZRUG�ZLWK�UHJDUG�WR�LWV�MXULVGLFWLRQ��XVHG�LQFRUUHFW�UHDVRQLQJ���
�
������� ,W�FDQQRW�EH�VHHQ�WKDW�DFFHSWDQFH�RI�+9<
V�SRVLWLRQ�ZRXOG�OHDG�WR�D�OHVV�HIIHFWLYH�
DGPLQLVWUDWLRQ�RI�MXVWLFH�LQ�DUELWUDWLRQ��,W�ZRXOG�EH�GDPDJLQJ�WR�WKH�HIIHFWLYH�DGPLQLVWUDWLRQ�RI�MXVWLFH�
LQ�DUELWUDWLRQ�LI�DQ�DUELWUDO�DZDUG�ZRXOG�KDYH�WR�EH�VHW�DVLGH�EHFDXVH�WKH�DUELWUDO�WULEXQDO�UHOLHG�XSRQ�
DQ�LQFRUUHFW�EDVLV�IRU�DVVXPLQJ�MXULVGLFWLRQ��HYHQ�ZKHQ�LQ�IDFW�MXULVGLFWLRQ�GRHV�H[LVW��8OWLPDWHO\��LQ�
VXFK�D�FDVH�WKH�SDUWLHV�ZRXOG�WKHQ�KDYH�WR�WDNH�WKHLU�GLVSXWH�WR�WKH�VWDWH�FRXUWV�DJDLQ��ZLWKRXW�DQ\�QHHG�
RU�MXVWLILFDWLRQ���
�
������� 7KLV�DOVR�PHDQV�WKDW��LQ�SULQFLSOH��WKHUH�LV�QR�REMHFWLRQ�LI�WKH�GHIHQGDQW�LQ�VHWWLQJ�DVLGH�
SURFHHGLQJV�SOHDGV�QHZ�DUJXPHQWV�LQ�VXSSRUW�RI�WKH�DUELWUDO�WULEXQDO
V�GHFLVLRQ�WKDW�LW�KDV�MXULVGLFWLRQ��
$IWHU�DOO��LW�FDQQRW�EH�KHOG�DJDLQVW�WKH�GHIHQGDQW��DV�LV�WKH�FDVH��DQG�ULJKWO\�VR��LI�WKH�FODLPDQW�SXW�
IRUZDUG�D�JURXQG�IRU�VHWWLQJ�DVLGH�WKDW�LW�GLG�QRW�SOHDG�LQ�WKH�DUELWUDWLRQ��WKDW�LI�WKDW�DUJXPHQW�KDG�EHHQ�
DUJXHG�HDUOLHU��WKH�DUELWUDO�WULEXQDO�FRXOG�KDYH�WDNHQ�D�GHFLVLRQ�RQ�WKH�PDWWHU�DW�DQ�HDUO\�VWDJH��ZKLFK�
ZRXOG��LQ�DV�PXFK�DV�SRVVLEOH��KDYH�SUHYHQWHG�XQQHFHVVDU\�SURFHGXUDO�VWHSV�IURP�EHLQJ�WDNHQ����$IWHU�
DOO��WKH�ODWWHU�SOHDGHG�DUJXPHQW�ZRXOG�RQO\�OHDG�WR�WKH�VDPH�FRQFOXVLRQ�DOUHDG\�GUDZQ�E\�WKH�$UELWUDO�
7ULEXQDO��0RUHRYHU��DV�LV�FOHDU�IURP�WKH�MXGJPHQW�LQ�6PLW�5XZD��UHIHUUHG�WR�LQ�WKH�SUHYLRXV�IRRWQRWH��
HYHQ�LQ�WKDW�FDVH�LW�FRXOG�QRW�EH�UXOHG�RXW�LQ�DGYDQFH�WKDW�QHZ�DUJXPHQWV�IRU�WKH�DEVHQFH�RI�D�YDOLG�
DUELWUDWLRQ�DJUHHPHQW�PD\�EH�SOHDGHG�LQ�WKH�VHWWLQJ�DVLGH�SURFHHGLQJV��WKLV�VKRXOG�EH�GHFLGHG�RQ�WKH�
EDVLV�RI�WKH�FLUFXPVWDQFHV�RI�WKH�VSHFLILF�FDVH��SDUD����������7KLV�FHUWDLQO\�GRHV�QRW�VXSSRUW�WKH�
DSSOLFDWLRQ�RI�D�VWULFWHU�VWDQGDUG�LQ�D�UHYHUVHG�VLWXDWLRQ��ZKHUH�D�QHZ�DUJXPHQW�VXSSRUWLQJ�MXULVGLFWLRQ�
LV�LQYRNHG���7KH�FRQVLGHUDWLRQV�LQ�WKH�MXGJPHQW�RI���$SULO������RI�WKH�
&RXU�G
$SSHO�GH�3DULV
����UDLVHG�
E\�WKH�5XVVLDQ�)HGHUDWLRQ�RQ�WKLV�PDWWHU��UHODWHG�WR�D�VLWXDWLRQ�GLIIHUHQW�IURP�WKH�RQH�DW�KDQG��,Q�WKDW�
FDVH��WKH�DUELWUDO�WULEXQDO�KDG�GHFLGHG�LW�SDUWLDOO\�ODFNHG�MXULVGLFWLRQ��7KH�)UHQFK�FRXUW�UXOHG�WKDW�WKH�
FODLPDQWV�LQ�WKH�DUELWUDWLRQ��ZKR�VWLOO�VRXJKW�D�GHFODUDWLRQ�WKDW�WKH�DUELWUDO�WULEXQDO�KDG�IXOO�
MXULVGLFWLRQ��ZHUH�QRW�DOORZHG�WR�SOHD�DUJXPHQWV�LQ�IDYRXU�RI�WKH�DUELWUDO�WULEXQDO
V�MXULVGLFWLRQ�WKDW�
WKH\�KDG�QRW�SOHDGHG�LQ�WKH�DUELWUDWLRQ��7KH�UHDVRQ�ZDV�WKDW�LW�ZRXOG�EH�FRQWUDU\�WR�WKH�SXUSRVH�RI�WKH�
UHOHYDQW�OHJDO�SURYLVLRQ���TXL�HVW�G
pYLWHU�TX
XQH�SDUWLH�VH�UpVHUYH�GHV�DUPHV�SRXU�OH�FDV�R��OD�VHQWHQFH�
OXL�VHUDLW�GpIDYRUDEOH���IRU�D�SDUW\�WR�EH�DEOH�WR�UHVHUYH�LWV�DUJXPHQWV�IRU�WKH�HYHQW�WKDW�WKH�DUELWUDO�
DZDUG�ZRXOG�WXUQ�RXW�WR�EH�XQIDYRXUDEOH��,Q�WKH�SUHVHQW�FDVH��WKHUH�ZRXOG�EH�QR�VXFK�VLWXDWLRQ�RI�

DEXVH
��VLQFH�+9<��XQOLNH�WKH�FODLPDQWV�LQ�WKH�)UHQFK�SURFHHGLQJV��DUJXH�SUHFLVHO\�WKDW�WKH�<XNRV�
$ZDUGV�EH�XSKHOG���
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������� (YHQ�LI�LW�PXVW�EH�DVVXPHG�WKDW�WKHUH�DUH�FLUFXPVWDQFHV�LQ�ZKLFK�QHZ�DUJXPHQWV�DUH�
LQDGPLVVLEOH�LQ�WKH�VHWWLQJ�DVLGH�SURFHHGLQJV��IRU�H[DPSOH�EHFDXVH�WKLV�LV�FRQWUDU\�WR�WKH�GXH�SURFHVV�
RI�ODZ��WKHUH�LV�LQ�DQ\�HYHQW�QR�UHDVRQ�WR�GR�VR�LQ�WKLV�FDVH��)LUVWO\��WKLV�FDVH�FRQFHUQV�D�SXUHO\�OHJDO�
DUJXPHQW��L�H��WKH�LQWHUSUHWDWLRQ�RI�WKH�/LPLWDWLRQ�&ODXVH��ZKLFK�+9<�WLPHO\�EURXJKW�IRUZDUG�LQ�WKHVH�
SURFHHGLQJV���LQ�WKHLU�6WDWHPHQW�RI�$SSHDO���DQG�RQ�ZKLFK�WKH�5XVVLDQ�)HGHUDWLRQ�KDG�WKH�RSSRUWXQLW\�
WR�FRPPHQW��6HFRQGO\��WKH�DOWHUQDWLYH�SRVLWLRQ�SXW�IRUZDUG�E\�+9<�LV�DQ�H[WHQVLRQ�RI�WKH�SRVLWLRQ�
WKDW�+9<�GLG�DGYDQFH�LQ�WKH�DUELWUDWLRQ��,QGHHG��+9<
V�SULPDU\�SRVLWLRQ�LV�WKDW�WKH�DSSOLFDWLRQ�RI�WKH�
/LPLWDWLRQ�&ODXVH�LV�DERXW�ZKHWKHU�5XVVLDQ�ODZ�completely�H[FOXGHV�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�
WUHDW\�SURYLVLRQV��ZKHUHDV�WKH�DOWHUQDWLYH�SRVLWLRQ�LV�DERXW�ZKHWKHU�5XVVLDQ�ODZ�H[FOXGHV�WKH�
SURYLVLRQDO�DSSOLFDWLRQ�RI�certain�WUHDW\�SURYLVLRQV�RU�W\SHV�RU�FDWHJRULHV�RI�VXFK�SURYLVLRQV���
�
������� 7KH�FRQFOXVLRQ�LV�WKDW�WKH�&RXUW�RI�$SSHDO�ZLOO�WDNH�LQWR�DFFRXQW�+9<
V�DOWHUQDWLYH�SRVLWLRQ�
ZLWK�UHJDUG�WR�WKH�LQWHUSUHWDWLRQ�RI�WKH�/LPLWDWLRQ�&ODXVH�LQ�LWV�RSLQLRQ�DV�WR�ZKHWKHU�D�YDOLG�
DUELWUDWLRQ�DJUHHPHQW�LV�ODFNLQJ�ZLWKLQ�WKH�PHDQLQJ�RI�$UWLFOH���������D��'&&3��
�
������ �Y��7KH�LQWHUSUHWDWLRQ�RI�$UWLFOH�������(&7��LQ�SDUWLFXODU�RI�WKH�/LPLWDWLRQ�&ODXVH��DQG�
WKH�LQWHUSUHWDWLRQ�RI�$UWLFOH�������D��(&7��
 
a. Introduction��
�
������� $UWLFOH�������WKURXJK�����(&7�UHDG�DV�IROORZV���
�

³$UWLFOH����3URYLVLRQDO�DSSOLFDWLRQ�
���� (DFK�VLJQDWRU\�DJUHHV�WR�DSSO\�WKLV�7UHDW\�SURYLVLRQDOO\�SHQGLQJ�LWV�HQWU\�LQWR�IRUFH�IRU�
VXFK�VLJQDWRU\�LQ�DFFRUGDQFH�ZLWK�$UWLFOH�����WR�WKH�H[WHQW�WKDW�VXFK�SURYLVLRQDO�DSSOLFDWLRQ�LV�QRW�
LQFRQVLVWHQW�ZLWK�LWV�FRQVWLWXWLRQ��ODZV�RU�UHJXODWLRQV���
����D��� 1RWZLWKVWDQGLQJ�SDUDJUDSK���DQ\�VLJQDWRU\�PD\��ZKHQ�VLJQLQJ��GHOLYHU�WR�WKH�'HSRVLWRU\�D�

GHFODUDWLRQ�WKDW�LW�LV�QRW�DEOH�WR�DFFHSW�SURYLVLRQDO�DSSOLFDWLRQ��7KH�REOLJDWLRQ�FRQWDLQHG�LQ�
SDUDJUDSK���VKDOO�QRW�DSSO\�WR�D�VLJQDWRU\�PDNLQJ�VXFK�D�GHFODUDWLRQ��$Q\�VXFK�VLJQDWRU\�
PD\�DW�DQ\�WLPH�ZLWKGUDZ�WKDW�GHFODUDWLRQ�E\�ZULWWHQ�QRWLILFDWLRQ�WR�WKH�'HSRVLWRU\��

�����E�����1HLWKHU�D�VLJQDWRU\�ZKLFK�PDNHV�D�GHFODUDWLRQ�LQ�DFFRUGDQFH�ZLWK�VXESDUDJUDSK�D�QRU�
,QYHVWRUV�RI�WKDW�VLJQDWRU\�PD\�FODLP�WKH�EHQHILWV�RI�SURYLVLRQDO�DSSOLFDWLRQ�XQGHU�
SDUDJUDSK�����

�����F��� 1RWZLWKVWDQGLQJ�VXESDUDJUDSK�D���DQ\�VLJQDWRU\�PDNLQJ�D�GHFODUDWLRQ�UHIHUUHG�WR�LQ�
VXESDUDJUDSK�D�VKDOO�DSSO\�3DUW�9,,�SURYLVLRQDOO\�SHQGLQJ�WKH�HQWU\�LQWR�IRUFH�RI�WKH�7UHDW\�
IRU�VXFK�VLJQDWRU\�LQ�DFFRUGDQFH�ZLWK�$UWLFOH�����WR�WKH�H[WHQW�WKDW�VXFK�SURYLVLRQDO�
DSSOLFDWLRQ�LV�QRW�LQFRQVLVWHQW�ZLWK�LWV�ODZV�RU�UHJXODWLRQV���

����D��� $Q\�VLJQDWRU\�PD\�WHUPLQDWH�LWV�SURYLVLRQDO�DSSOLFDWLRQ�RI�WKLV�7UHDW\�E\�ZULWWHQ�
QRWLILFDWLRQ�WR�WKH�'HSRVLWRU\�RI�LWV�LQWHQWLRQ�QRW�WR�EHFRPH�D�&RQWUDFWLQJ�3DUW\�WR�WKH�
7UHDW\��7HUPLQDWLRQ�RI�SURYLVLRQDO�DSSOLFDWLRQ�IRU�DQ\�VLJQDWRU\�VKDOO�WDNH�HIIHFW�XSRQ�WKH�
H[SLUDWLRQ�RI����GD\V�IURP�WKH�GDWH�RQ�ZKLFK�VXFK�VLJQDWRU\¶V�ZULWWHQ�QRWLILFDWLRQ�LV�
UHFHLYHG�E\�WKH�'HSRVLWDU\��
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�E��,Q�WKH�HYHQW�WKDW�D�VLJQDWRU\�WHUPLQDWHV�SURYLVLRQDO�DSSOLFDWLRQ�SXUVXDQW�WR�
VXESDUDJUDSK�D���WKH�REOLJDWLRQ�RI�WKH�VLJQDWRU\�XQGHU�SDUDJUDSK���WR�DSSO\�3DUWV�,,,�DQG�9�
ZLWK�UHVSHFW�WR�DQ\�LQYHVWPHQWV�PDGH�LQ�LWV�DUHD�GXULQJ�VXFK�SURYLVLRQDO�DSSOLFDWLRQ�E\�
LQYHVWRUV�RI�RWKHU�VLJQDWRULHV�VKDOO�QHYHUWKHOHVV�UHPDLQ�LQ�HIIHFW�ZLWK�UHVSHFW�WR�WKRVH�
LQYHVWPHQWV�IRU�WZHQW\�\HDUV�IROORZLQJ�WKH�HIIHFWLYH�GDWH�RI�WHUPLQDWLRQ��H[FHSW�DV�
RWKHUZLVH�SURYLGHG�LQ�VXESDUDJUDSK�F���
�F��6XESDUDJUDSK�E��VKDOO�QRW�DSSO\�WR�DQ\�VLJQDWRU\�OLVWHG�LQ�$QQH[�3$��$�VLJQDWRU\�VKDOO�
EH�UHPRYHG�IURP�WKH�OLVW�LQ�$QQH[�3$�HIIHFWLYH�XSRQ�GHOLYHU\�WR�WKH�'HSRVLWDU\�RI�LWV�
UHTXHVW�WKHUHIRU�´�

�
������� 7KH�SULQFLSDO�LVVXH�LV�QRZ�WKH�LQWHUSUHWDWLRQ�RI�WKH�SKUDVH�
WR�WKH�H[WHQW�WKDW�VXFK�SURYLVLRQDO�
DSSOLFDWLRQ�LV�QRW�LQFRQVLVWHQW�ZLWK�LWV�FRQVWLWXWLRQ��ODZV�RU�UHJXODWLRQV
��WKH�/LPLWDWLRQ�&ODXVH��LQ�
$UWLFOH�������(&7��,Q�VXPPDU\��WKH�SRVLWLRQV�WDNHQ�E\�WKH�SDUWLHV�DQG�WKH�FRQVLGHUDWLRQV�RI�WKH�
$UELWUDO�7ULEXQDO�DQG�WKH�&RXUW�DUH�DV�IROORZV���
 
b. The position of the Russian Federation��
�
�������� 7KH�5XVVLDQ�)HGHUDWLRQ�WDNHV�WKH�YLHZ�WKDW�WKH�LVVXH�LV�ZKHWKHU�D�VHSDUDWH�SURYLVLRQ�RI�WKH�
(&7��LQ�WKLV�FDVH�$UWLFOH�����LV�LQFRQVLVWHQW�ZLWK�5XVVLDQ�ODZ��7KH�XVH�RI�WKH�WHUP�
UHJXODWLRQV
�SRLQWV�
WR�WKLV��EHFDXVH�LW�LV�QRW�SODXVLEOH�WKDW�WKH�principle�RI�SURYLVLRQDO�DSSOLFDWLRQ�ZRXOG�EH�UHJXODWHG�E\�

UHJXODWLRQV
��UXOHV�RI�D�ORZHU�KLHUDUFK\�WKDQ�VWDWXWHV��7KH�XVH�RI�WKH�WHUPV�
WR�WKH�H[WHQW
�DOVR�LQGLFDWHV�
WKLV��DV�WKHVH�WHUPV�DUH�QRW�FRQVLVWHQW�ZLWK�DQ�H[SODQDWLRQ�LQ�ZKLFK�WKH�LVVXH�LV�VLPSO\�ZKHWKHU�RU�QRW�
WKH�SULQFLSOH�RI�SURYLVLRQDO�DSSOLFDWLRQ�LV�UHFRJQLVHG�ZLWKLQ�WKH�VWDWH�LQ�TXHVWLRQ��,Q�WKH�ODWWHU�FDVH�
LI
�
ZRXOG�KDYH�EHHQ�XVHG�LQVWHDG�RI�
WR�WKH�H[WHQW
��EXW�WKDW�GLG�QRW�KDSSHQ��,Q�DGGLWLRQ��WKH�5XVVLDQ�
)HGHUDWLRQ�UHOLHV�RQ�WKH�travaux préparatoires��,Q�LWV�RSLQLRQ��WKH�travuax préparatoires VKRZ�WKDW�WKH�
QHJRWLDWLQJ�VWDWHV�IRUHVDZ�WKDW�WKH�/LPLWDWLRQ�&ODXVH�FRXOG�OHDG�WR�SDUWLDO�SURYLVLRQDO�DSSOLFDWLRQ�RI�
WKH�7UHDW\��DQG�WKDW�QDWLRQDO�UXOHV�RI�OHVVHU�LPSRUWDQFH�FRXOG�FDXVH�WKRVH�SURYLVLRQV�RI�WKH�7UHDW\�WKDW�
DUH�LQFRQVLVWHQW�ZLWK�WKLV�SURYLVLRQDO�DSSOLFDWLRQ��WR�EH�GLVUHJDUGHG��)XUWKHUPRUH��WKH�5XVVLDQ�
)HGHUDWLRQ�LQYRNHV�VWDWH�SUDFWLFH��LQFOXGLQJ�WKH�
�����(8�-RLQW�6WDWHPHQW
��ZKLFK�VXSSRVHGO\�HQGRUVHV�
LWV�SRVLWLRQ��
 
c. The position of HVY��
�
������� +9<�SULPDULO\�DUJXH�WKDW�WKH�LVVXH�DW�VWDNH�LV�ZKHWKHU�WKH�SULQFLSOH�RI�SURYLVLRQDO�DSSOLFDWLRQ�
LV�FRQWUDU\�WR�5XVVLDQ�ODZ��$FFRUGLQJ�WR�+9<��WKH�5XVVLDQ�)HGHUDWLRQ�LJQRUHV�WKH�ZRUGV�
VXFK�
SURYLVLRQDO�DSSOLFDWLRQ
�DQG�ZDQWV�WR�UHZULWH�WKH�/LPLWDWLRQ�&ODXVH�DV�IROORZV��³WR�WKH�H[WHQW�WKDW�VXFK�
SURYLVLRQDO�DSSOLFDWLRQ�WKH�7UHDW\
V�SURYLVLRQV�DUH�QRW�LQFRQVLVWHQW�ZLWK�LWV�FRQVWLWXWLRQ��ODZV�RU�
UHJXODWLRQV´��6XFK�D�SURYLVLRQ�ZDV�SURSRVHG�E\�WKH�-DSDQHVH�GHOHJDWLRQ�GXULQJ�WKH�7UHDW\�
QHJRWLDWLRQV��EXW�ZDV�QRW�DFFHSWHG��,W�LV�LPSRVVLEOH�IRU�DQ�LQYHVWRU�FRQVLGHULQJ�LQYHVWLQJ�LQ�D�
FRQWUDFWLQJ�SDUW\�WR�DVVHVV�ZKHWKHU�WKH�QDWLRQDO�ODZV�RU�UHJXODWLRQV�RI�WKDW�VWDWH�FRQWDLQ�DQ\�SURYLVLRQ�
ZKLFK�LV�LQFRPSDWLEOH�ZLWK�D�SURYLVLRQ�RI�WKH�(&7��2Q�WKH�RWKHU�KDQG��LW�LV�IDLUO\�HDV\�WR�LQYHVWLJDWH�
ZKHWKHU�D�VWDWH�LV�IDPLOLDU�ZLWK�WKH�SULQFLSOH�RI�SURYLVLRQDO�DSSOLFDWLRQ�RI�WUHDWLHV��,Q�DGGLWLRQ��
VLWXDWLRQV�RI�FRQIOLFWV�EHWZHHQ�(&7�SURYLVLRQV�DQG�QDWLRQDO�ODZ�DUH�UHJXODWHG�LQ�SURYLVLRQV�RWKHU�WKDQ�
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$UWLFOH�������(&7��$UWLFOH����(&7�FRQWDLQV�SURYLVLRQV�JLYLQJ�FHUWDLQ�VWDWHV�WLPH�WR�DGDSW�WKHLU�OHJDO�
UHJLPHV�WR�WKH�SURYLVLRQV�RI�WKH�(&7��,Q�WKH�DSSHDO�RI�WKHVH�VHWWLQJ�DVLGH�SURFHHGLQJV��+9<�DGGHG�
WKDW�HYHQ�LI�LW�VKRXOG�EH�DVVXPHG�WKDW�WKH�/LPLWDWLRQ�&ODXVH�GRHV�QRW�UHODWH�WR�WKH�principle�RI�
SURYLVLRQDO�DSSOLFDWLRQ��WKH�TXHVWLRQ�LV�LQ�DQ\�HYHQW�ZKHWKHU�WKH�provisional application�RI�RQH�RU�
PRUH�SURYLVLRQV�RI�WKH�(&7�LV�LQFRPSDWLEOH�ZLWK�QDWLRQDO�ODZ��QRW�ZKHWKHU�DQ\�SURYLVLRQ�RI�WKH�(&7�
LV�LQ�LWVHOI�LQFRQVLVWHQW�ZLWK�QDWLRQDO�ODZ��
 
d. The considerations of the Arbitral Tribunal��
�
�������� 7KH�$UELWUDO�7ULEXQDO�FRQVLGHUHG�WKDW�WKH��SULPDU\��SRVLWLRQ�RI�+9<�LV�FRUUHFW��$FFRUGLQJ�WR�
WKH�$UELWUDO�7ULEXQDO��WKH�WHUP�
VXFK
�LQ�WKH�SKUDVH�
VXFK�SURYLVLRQDO�DSSOLFDWLRQ¶�LV�FUXFLDO��7KH�WHUP�

VXFK
�UHIHUV�WR�WKH�SUHFHGLQJ�SDUW��VR�WKDW�ZKDW�LV�PHDQW�LV�
WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WKLV�7UHDW\
��
ZKLFK�WKH�$UELWUDO�7ULEXQDO�LQWHUSUHWV�DV�D�UHIHUHQFH�WR�
WKH�HQWLUH�7UHDW\¶��$FFRUGLQJ�WR�WKH�$UELWUDO�
7ULEXQDO��$UWLFOH�������(&7�WKHUHIRUH�SUHVFULEHV�DQ��DOO�RU�QRWKLQJ��DSSURDFK��HLWKHU�WKH�HQWLUH�7UHDW\�
LV�DSSOLHG�SURYLVLRQDOO\��RU�LW�LV�QRW�SURYLVLRQDOO\�DSSOLHG�DW�DOO��,W�LV�WKHUHIRUH�D�TXHVWLRQ�RI�ZKHWKHU�
WKH�principle�RI�SURYLVLRQDO�DSSOLFDWLRQ�LV�FRPSDWLEOH�ZLWK�WKH�QDWLRQDO�ODZ�RI�D�FRQWUDFWLQJ�SDUW\��$Q�
LQWHUSUHWDWLRQ�ZKLFK�ZRXOG�PDNH�SURYLVLRQDO�DSSOLFDWLRQ�FRQGLWLRQDO�RQ�WKH�FRPSDWLELOLW\�RI�HDFK�
SURYLVLRQ�RI�WKH�(&7�ZLWK�QDWLRQDO�ODZ�ZRXOG�EH�FRQWUDU\�WR�WKH�REMHFW�DQG�SXUSRVH�RI�WKH�(&7�DQG�
FRQWUDU\�WR�WKH�YHU\�HVVHQFH�RI�LQWHUQDWLRQDO�ODZ��,I�WKH�FRQWUDFWLQJ�SDUWLHV�KDG�LQWHQGHG�WKH�ODWWHU��WKH\�
ZRXOG�KDYH�KDG�WR�DJUHH�WKLV�H[SOLFLWO\��EXW�WKLV�KDV�QRW�KDSSHQHG��
 
e. The considerations of the District Court��
�
������� 7KH�'LVWULFW�&RXUW�IROORZHG�WKH�LQWHUSUHWDWLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ��7KH�'LVWULFW�&RXUW�
SRLQWV�RXW�WKDW�WKH�ZRUGV�
WR�WKH�H[WHQW
�DOVR�RFFXU�LQ�D�QXPEHU�RI�RWKHU�DXWKHQWLF�ODQJXDJH�YHUVLRQV�RI�
WKH�(&7�
LQ�GHP�0DβH
��
GDQV�OD�PHVXUH�R�
��DQG�LQ�WKH��QRQ�DXWKHQWLF��'XWFK�YHUVLRQ��
YRRU�]RYHU
��
DQG�UHIOHFW�D�VFRSH�RU�GLIIHUHQWLDWLRQ��SDUD���������7KLV�SRLQWV�PRUH�WRZDUGV�WKH�FRUUHFWQHVV�RI�WKH�
LQWHUSUHWDWLRQ�DUJXHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ��7KH�$UELWUDO�7ULEXQDO�ZURQJO\�DWWULEXWHG�GHFLVLYH�
PHDQLQJ�WR�WKH�WHUP�
VXFK¶��7KH�XVH�RI�WKLV�WHUP�KDV�OLWWOH�PHDQLQJ��DV�LW�LV�REYLRXV�WKDW�WKH�WHUP�UHIHUV�
WR�WKH�7UHDW\��D�GLIIHUHQW�LQWHUSUHWDWLRQ�FDQQRW�EH�LPDJLQHG��7KLV�GRHV�QRW�VD\�DQ\WKLQJ�DERXW�ZKHWKHU�
SURYLVLRQDO�DSSOLFDWLRQ�FRQFHUQV�RQO\�WKH�7UHDW\�DV�D�ZKROH��L�H��WKH�SULQFLSOH�RI�SURYLVLRQDO�
DSSOLFDWLRQ��RU�RQO\�SDUWV�RI�LW��DQG�WKXV�LQGLYLGXDO�SURYLVLRQV�RI�WKH�7UHDW\��SDUD���������2Q�WKH�RWKHU�
KDQG��WKH�FRXUW�GRHV�FRQVLGHU�LW�UHOHYDQW�WKDW�$UWLFOH�������(&7�QRW�RQO\�UHODWHV�WKH�LQFRQVLVWHQF\�RI�
SURYLVLRQDO�DSSOLFDWLRQ�WR�
FRQVWLWXWLRQ
�DQG�
ODZV
�EXW�DOVR�WR�
UHJXODWLRQV¶��,W�LV�LQFRQFHLYDEOH�WKDW�D�
EDQ�RQ�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�D�WUHDW\��JLYHQ�LWV�IXQGDPHQWDO�QDWXUH��ZRXOG�EH�ODLG�GRZQ�LQ�
GHOHJDWHG�OHJLVODWLRQ��SDUD���������&RQWUDU\�WR�WKH�$UELWUDO�7ULEXQDO��WKH�'LVWULFW�&RXUW�DWWDFKHV�
LPSRUWDQFH�WR�$UWLFOH�������F��(&7�ZKLFK��LQ�DOPRVW�WKH�VDPH�WHUPLQRORJ\�DV�WKH�/LPLWDWLRQ�&ODXVH��
PDNHV�WKH�VFRSH�RI�SURYLVLRQDO�DSSOLFDWLRQ�GHSHQGHQW�RQ�WKH�FRPSDWLELOLW\�RI�3DUW�9,,�RI�WKH�7UHDW\�
ZLWK��ORZHU��OHJLVODWLRQ��
ODZV�DQG�UHJXODWLRQV¶���$UWLFOH�������F��(&7�FRQFHUQV�WKH�VSHFLILF�WUHDW\�
SURYLVLRQV�LQ�SDUW�9,,�DQG�QRW�WKH�SULQFLSOH�RI�SURYLVLRQDO�DSSOLFDWLRQ��SDUD��������������7KH�'LVWULFW�
&RXUW�GRHV�QRW�IROORZ�WKH�DUJXPHQW�RI�WKH�$UELWUDO�7ULEXQDO�WKDW�WKH�LQWHUSUHWDWLRQ�RI�WKH�/LPLWDWLRQ�
&ODXVH�LV�FRPSOHWHO\�FRQWUDU\�WR�WKH�REMHFW�DQG�SXUSRVH�RI�WKH�(&7�DQG�WKH�HVVHQFH�RI�LQWHUQDWLRQDO�
ODZ��7KH�$UELWUDO�7ULEXQDO�GLG�QRW�VSHFLI\�WKH�H[WHQW�WR�ZKLFK�D�OLPLWHG�DSSOLFDWLRQ�RI�WKH�SURYLVLRQV�
RI�WKH�7UHDW\�ZRXOG�EH�FRQWUDU\�WR�WKDW�SXUSRVH��3DUWLHV�DUH�IUHH�WR�H[SUHVVO\�OLPLW�WKH�SURYLVLRQDO�
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DSSOLFDWLRQ�RI�D�WUHDW\�E\�UHIHUULQJ�WR�SURYLVLRQV�RI�QDWLRQDO�ODZ��SDUD���������7KH�'LVWULFW�&RXUW�GRHV�
QRW�WDNH�VWDWH�SUDFWLFH�LQWR�FRQVLGHUDWLRQ��VLQFH�QRQH�RI�WKH�SDUWLHV�KDYH�DVVHUWHG�WKDW�LW�FRQFHUQV�D�
�EURDG��SUDFWLFH�WKDW�LV�VXSSRUWHG�E\�DOO�WKH�VWDWHV�LQYROYHG��SDUD���������7KHUH�LV�QR�JURXQG�IRU�WKH�XVH�
RI�WKH�travaux�WR�VXSSOHPHQW�WKH�LQWHUSUHWDWLRQ�RI�WKH�/LPLWDWLRQ�&ODXVH��DV�WKH�LQWHUSUHWDWLRQ�JLYHQ�WR�
LW�E\�WKH�'LVWULFW�&RXUW�GRHV�QRW�OHDG�WR�DQ�DPELJXRXV�RU�REVFXUH�PHDQLQJ��QRU�WR�D�UHVXOW�WKDW�LV�
PDQLIHVWO\�DEVXUG�RU�XQUHDVRQDEOH��SDUD���������7KH�'LVWULFW�&RXUW�DOVR��VXSHUIOXRXVO\��UHIHUV�WR�WKH�
RSLQLRQ�RI�0U�%DPEHUJHU��&KDLUPDQ�RI�WKH�/HJDO�$GYLVRU\�&RPPLWWHH�RI�WKH�(XURSHDQ�(QHUJ\�
&KDUWHU�&RQIHUHQFH��KHUHDIWHU��%DPEHUJHU���ZKR��LQ�UHVSRQVH�WR�D�TXHVWLRQ�IURP�WKH�6HFUHWDU\�*HQHUDO�
RI�WKH�(&7�&RQIHUHQFH��SURYLGHG�WKH�IROORZLQJ�H[SODQDWLRQ�IRU�WKH�DGGLWLRQ�RI�WKH�WHUP�
UHJXODWLRQV¶��
�

³WKH�HIIHFW�LV�WR�VXJJHVW�WKDW�UHODWLYHO\�PLQRU�LPSHGLPHQWV�LQ�WKH�IRUP�RI�UHJXODWLRQV��QR�PDWWHU�
KRZ�LQVLJQLILFDQW�WKH\�PD\�EH��FDQ�EH�WKH�RFFDVLRQ�IRU�IDLOLQJ�WR�DSSO\�WKH�7UHDW\�SURYLVLRQDOO\�
ZKHQ�LQ�IDFW�WKRVH�UHJXODWLRQV�FRXOG�EH�EURXJKW�LQWR�FRQIRUPLW\�ZLWKRXW�VHULRXV�HIIRUW�´�

�
������� :LWK�UHJDUG�WR�WKH�WHUP�
QRW�LQFRQVLVWHQW
��WKH�'LVWULFW�&RXUW�FRQVLGHUHG�WKDW�WKH�SURYLVLRQDO�
DSSOLFDWLRQ�RI�$UWLFOH����(&7�LV�QRW�RQO\�FRQWUDU\�WR�5XVVLDQ�ODZ�LI�WKLV�SURYLVLRQ�LV�SURKLELWHG�E\�WKDW�
ODZ��EXW�DOVR�LI�VXFK�D�PHWKRG�RI�GLVSXWH�UHVROXWLRQ�KDV�QR�OHJDO�EDVLV��GRHV�QRW�KDUPRQLVH�ZLWK�WKH�
OHJDO�V\VWHP�RU�LV�LUUHFRQFLODEOH�ZLWK�WKH�VWDUWLQJ�SRLQWV�DQG�SULQFLSOHV�WKDW�KDYH�EHHQ�ODLG�GRZQ�LQ�RU�
FDQ�EH�GHULYHG�IURP�OHJLVODWLRQ��SDUD���������
 
f. The opinion of the Court of Appeal��
�
������� ,Q�WKH�IROORZLQJ��VR�DV�WR�GHWHUPLQH�WKH�LQWHUSUHWDWLRQ�RI�WKH�/LPLWDWLRQ�&ODXVH��WKH�&RXUW�RI�
$SSHDO�ZLOO�VFUXWLQLVH�WKH�IROORZLQJ�HOHPHQWV�RI�$UWLFOH�������9&/7���L��WKH�RUGLQDU\�PHDQLQJ�RI�WKH�
WHUPV�RI�WKH�/LPLWDWLRQ�&ODXVH���LL��WKH�FRQWH[W�RI�WKRVH�WHUPV�DQG��LLL��WKH�REMHFW�DQG�SXUSRVH�RI�WKH�
7UHDW\��6XEVHTXHQWO\��WKH�&RXUW�RI�$SSHDO�ZLOO�GLVFXVV��LY��WKH�
VWDWH�SUDFWLFH
��$UWLFOH�������E��
9&/7���7KHQ��Y���ZLWK�UHIHUHQFH�WR�WKHVH�MRLQW�HOHPHQWV��WKH�&RXUW�RI�$SSHDO�ZLOO�GHWHUPLQH�WKH�
LQWHUSUHWDWLRQ�RI�WKH�/LPLWDWLRQ�&ODXVH�LQ�DFFRUGDQFH�ZLWK�WKH�LQWHUSUHWDWLRQ�UXOHV�RI�$UWLFOH����9&/7��
GXULQJ�ZKLFK�WKH�&RXUW�RI�$SSHDO��VXSHUIOXRXVO\��ZLOO�SD\�DWWHQWLRQ�WR�WKH�travaux préparatoires�DW�
�YL���6XEVHTXHQWO\��WKH�&RXUW�RI�$SSHDO�ZLOO��DW�YLL��GLVFXVV�WKH�H[SODQDWLRQ�RI�
QRW�LQFRQVLVWHQW
�LQ�WKH�
/LPLWDWLRQ�&ODXVH��7KH�FRQFOXVLRQ�IROORZV�DW��YLLL���
 
(i) The ordinary meaning of the terms of the Limitation Clause��
�
������� :KHQ�GHWHUPLQLQJ�WKH�PHDQLQJ�RI�WKH�/LPLWDWLRQ�&ODXVH��WKH�&RXUW�RI�$SSHDO�WDNHV�WKH�
VWDUWLQJ�SRLQW�WKDW�WKH�LQWHUSUHWDWLRQ�RI�WKLV�SURYLVLRQ�PXVW�GR�MXVWLFH�DV�PXFK�DV�SRVVLEOH�WR�WKH�
RUGLQDU\�PHDQLQJ�RI�WKH�WHUPV�XVHG�LQ�LW��QRW�RQO\�LQ�WKH�VHQVH�WKDW�LQ�SULQFLSOH�WKLV�LQWHUSUHWDWLRQ�PD\�
QRW�UHVXOW�LQ�FHUWDLQ�ZRUGV�QHHGLQJ�WR�EH�XQGHUVWRRG�GLIIHUHQWO\�WKDQ�WKHLU�RUGLQDU\�PHDQLQJ�LQGLFDWHV��
EXW�DOVR�WKDW�WKLV�LQWHUSUHWDWLRQ�PD\�QRW�UHVXOW�LQ�FHUWDLQ�ZRUGV�EHLQJ�VXSHUIOXRXV�RU�UHPDLQLQJ�ZLWKRXW�
PHDQLQJ��³�«���>:@RUGV�PXVW�EH�JLYHQ�HIIHFW´����7KH�SULPDU\�SRVLWLRQ�RI�+9<��DQG�WKH�$UELWUDO�
7ULEXQDO���DV�ZHOO�DV�WKH�SRVLWLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ��DQG�WKH�HQVXLQJ�GHFLVLRQ�RI�WKH�'LVWULFW�
&RXUW���GR�QRW�VDWLVI\�WKLV�FULWHULRQ��
�
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��������$V�IDU�DV�WKH�SULPDU\�SRVLWLRQ�RI�+9<�DQG�WKH�RSLQLRQ�RI�WKH�$UELWUDO�7ULEXQDO�DUH�FRQFHUQHG��
WKH�'LVWULFW�&RXUW�ULJKWO\�SRLQWHG�RXW�WKDW�WKH�ZRUGV�
WR�WKH�H[WHQW
�DUH�QRW�DFFRUGHG�WKHLU�RUGLQDU\�
PHDQLQJ�LQ�WKLV�
DOO�RU�QRWKLQJ
�LQWHUSUHWDWLRQ��,QGHHG��WKH�ZRUGV�
WR�WKH�H[WHQW
��
LQ�GHP�0DβH
��
GDQV�OD�
PHVXUH�R�
�LQ�WKH�HTXDOO\�DXWKHQWLF�*HUPDQ�DQG�)UHQFK�WUHDW\�WH[WV��LQGLFDWH�WKDW�WKHUH�DUH�JUDGDWLRQV�
SRVVLEOH�WR�WKH�H[WHQW�WKH�(&7�LV�QRW�SURYLVLRQDOO\�DSSOLFDEOH�RQ�JURXQGV�RI�LQFRQVLVWHQF\�ZLWK�
QDWLRQDO�ODZ��LQ�WKH�VHQVH�WKDW�FHUWDLQ�SDUWV�RU�SURYLVLRQV�RI�WKH�7UHDW\�VKRXOG�EH�DSSOLHG�SURYLVLRQDOO\�
DQG�RWKHUV�VKRXOG�QRW��7KH�XVH�RI�WKRVH�WHUPV�LV�QRW�REYLRXV�LQ�WKH�
DOO�RU�QRWKLQJ
�DSSURDFK��ZKHUH�WKH�
RQO\�LVVXH�LV�ZKHWKHU�RU�QRW�QDWLRQDO�ODZ�UHFRJQLVHV�WKH�SULQFLSOH�RI�SURYLVLRQDO�DSSOLFDWLRQ��+9<�DQG�
WKH�$UELWUDO�7ULEXQDO�H[SODLQ�WKDW�WKH�WHUP�
WR�WKH�H[WHQW
�LV�HVVHQWLDOO\�JLYHQ�WKH�PHDQLQJ�RI�
LI
��EXW�
WKDW�WKDW�ZRUG�LV�QRW�XVHG��7KLV�YLHZ�RI�+9<�DQG�WKH�$UELWUDO�7ULEXQDO�FDQ�DOVR�EH�UHIXWHG�E\�QRWLQJ�
WKDW�WKH�/LPLWDWLRQ�&ODXVH�GRHV�QRW�FRQWDLQ�WKH�ZRUG�
SULQFLSOH
��RI�SURYLVLRQDO�DSSOLFDWLRQ��RU�ZRUGV�
RI�VLPLODU�SXUSRUW��,I�WKH��SULPDU\��SRVLWLRQ�RI�+9<�DQG�WKH�$UELWUDO�7ULEXQDO�ZHUH�FRUUHFW��LW�ZRXOG�
KDYH�EHHQ�REYLRXV�WKDW�WKH�/LPLWDWLRQ�&ODXVH�ZRXOG�UHDG��³LI�WKH�SULQFLSOH�RI�SURYLVLRQDO�DSSOLFDWLRQ�
LV�QRW�LQFRQVLVWHQW�ZLWK�LWV�FRQVWLWXWLRQ��ODZV�RU�UHJXODWLRQV���EXW�WKDW�IRUPXODWLRQ��RU�D�VLPLODU�
IRUPXODWLRQ��KDV�QRW�EHHQ�XVHG��7KH�'LVWULFW�&RXUW�DOVR�ULJKWO\�FRQVLGHUHG�WKDW�WKH�DQDO\VLV�E\�WKH�
$UELWUDO�7ULEXQDO�RI�WKH�ZRUG�
VXFK
�DGGV�OLWWOH��EHFDXVH�LQ�DQ\�FDVH�LW�LV�FOHDU�WKDW�LW�UHIHUV�WR�WKH�
SURYLVLRQDO�DSSOLFDWLRQ�RI�WKH�(&7��7KH�FRQFOXVLRQ�RI�WKH�$UELWUDO�7ULEXQDO�WKDW�WKLV�QHFHVVDULO\�UHIHUV�
WR�
WKH�HQWLUH�7UHDW\
�LV�QRW�VXSSRUWHG�E\�WKH�ZRUGLQJ�RI�WKH�/LPLWDWLRQ�&ODXVH��DQG�LV�QRW�FRQVLVWHQW�
ZLWK�WKH�ZRUGV�
WR�WKH�H[WHQW¶���
�
��������2Q�WKH�RWKHU�KDQG��WKH�5XVVLDQ�)HGHUDWLRQ
V�LQWHUSUHWDWLRQ�DFFHSWHG�E\�WKH�FRXUW�LV�DOVR�
LQFRQVLVWHQW�ZLWK�WKH�ZRUGLQJ�RI�WKH�/LPLWDWLRQ�&ODXVH��+9<�ULJKWO\�SRLQW�RXW�WKDW�LQ�WKH�
LQWHUSUHWDWLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ�DQG�WKH�'LVWULFW�&RXUW�WKH�ZRUGV�
VXFK�SURYLVLRQDO�DSSOLFDWLRQ
�
KDYH�QR�PHDQLQJ��RU�D�PHDQLQJ�RWKHU�WKDQ�WKDW�ZKLFK�IROORZV�IURP�WKH�RUGLQDU\�PHDQLQJ�RI�WKHVH�
ZRUGV��$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��WKH�TXHVWLRQ�LV�ZKHWKHU�RQH�RU�PRUH�WUHDW\�SURYLVLRQV�DUH�
LQFRQVLVWHQW�ZLWK�QDWLRQDO�ODZ��,I�WKH�FRQWUDFWLQJ�SDUWLHV�KDG�LQWHQGHG�WKLV��LW�ZRXOG�KDYH�EHHQ�REYLRXV�
WKDW�WKH�/LPLWDWLRQ�&ODXVH�ZRXOG�KDYH�UHDG��³WR�WKH�H[WHQW�WKDW�RQH�RU�PRUH�SURYLVLRQV�RI�WKLV�7UHDW\�
DUH�QRW�LQFRQVLVWHQW�ZLWK�LWV�FRQVWLWXWLRQ��ODZV�RU�UHJXODWLRQV���EXW�WKLV�LV�QRW�KRZ�WKH�/LPLWDWLRQ�
&ODXVH�UHDGV��7KH�ZRUGLQJ�RI�WKH�/LPLWDWLRQ�&ODXVH��DV�LW�GRHV�UHDG��FOHDUO\�LQGLFDWHV�WKDW�WKH�LVVXH�LV�
ZKHWKHU�
VXFK�SURYLVLRQDO�DSSOLFDWLRQ
�LV�LUUHFRQFLODEOH�ZLWK�WKH�ODZ�RI�D�FRQWUDFWLQJ�SDUW\���
�
��������7KH�DOWHUQDWLYH�DVVHUWLRQ�RI�+9<�FRQFHUQLQJ�WKH�LQWHUSUHWDWLRQ�RI�WKH�/LPLWDWLRQ�&ODXVH�LV�WKDW�
WKH�TXHVWLRQ�LV�ZKHWKHU�WKH�provisional application�RI�DQ\�SURYLVLRQ�RI�WKH�(&7�LV�LQFRPSDWLEOH�ZLWK�D�
UXOH�RI�QDWLRQDO�ODZ��QRW�ZKHWKHU�DQ\�SURYLVLRQ�RI�WKH�(&7�LV�LQ�LWVHOI�FRQWUDU\�WR�QDWLRQDO�ODZ��
$FFRUGLQJ�WR�+9<��LW�VKRXOG�EH�H[DPLQHG�ZKHWKHU�WKHUH�DUH�SURYLVLRQV�RI�QDWLRQDO�ODZ�WKDW�H[FOXGH�
WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�FHUWDLQ��FDWHJRULHV�RU�W\SHV�RI��WUHDW\�SURYLVLRQV��+9<�UHIHU�LQ�WKLV�
UHVSHFW�WR�WKH�RSLQLRQV�RI�3URIHVVRU�6FKULMYHU��3URIHVVRU�.ODEEHUV���DQG�3URIHVVRU�3HOOHW����ZKR�UHPDUN�
WKDW�VRPH�FRXQWULHV�H[FOXGH�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WUHDWLHV�DOWRJHWKHU��EXW�WKDW�LW�LV�DOVR�
SRVVLEOH�WKDW�WKH�H[FOXVLRQ�RI�SURYLVLRQDO�DSSOLFDWLRQ�UHODWHV�RQO\�WR�FHUWDLQ�W\SHV�RI�WUHDW\�SURYLVLRQV���
�
��������7KH�&RXUW�RI�$SSHDO�REVHUYHV�WKDW�WKLV�DOWHUQDWLYH�LQWHUSUHWDWLRQ�RI�+9<�GRHV�MXVWLFH�WR�ERWK�
WKH�ZRUGV�
WR�WKH�H[WHQW
�DQG�
VXFK�SURYLVLRQDO�DSSOLFDWLRQ
�LQ�DFFRUGDQFH�ZLWK�WKHLU�RUGLQDU\�PHDQLQJ��
,I�QDWLRQDO�ODZ�PDNHV�SURYLVLRQDO�DSSOLFDWLRQ�RI�FHUWDLQ�W\SHV�RI�SURYLVLRQV�RI�WKH�7UHDW\�LPSRVVLEOH��
WKLV�OHDGV�WR�D�OLPLWHG�SURYLVLRQDO�DSSOLFDWLRQ��VSHFLILFDOO\�WR�WKH�H[WHQW�WKDW�WKH�SURYLVLRQV�RI�WKH�
7UHDW\�DUH�QRW�FRYHUHG�E\�WKDW�SURKLELWLRQ��7KLV�LQWHUSUHWDWLRQ�LV�DOVR�LQ�DFFRUGDQFH�ZLWK�WKH�ZRUGV�
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UHJXODWLRQV
�LQ�
FRQVWLWXWLRQ��ODZV�RU�UHJXODWLRQV
��$�ODUJH�QXPEHU�RI�VWDWHV�ZLWK�D�YDULHW\�RI�OHJDO�
UHJLPHV�DQG�OHJDO�WUDGLWLRQV�DUH�SDUW\�WR�WKH�(&7��,W�FHUWDLQO\�FDQQRW�EH�H[FOXGHG�LQ�DGYDQFH�WKDW�UXOHV�
WKDW�H[FOXGH�FHUWDLQ��FDWHJRULHV�RI��WUHDW\�SURYLVLRQV�IURP�SURYLVLRQDO�DSSOLFDWLRQ�PD\��LQ�DQ\�FDVH�LQ�
SDUW��EH�IRXQG�LQ�UHJXODWLRQV�RI�D�ORZHU�KLHUDUFK\�WKDQ�DQ�VWDWXWH�DGRSWHG�E\�SDUOLDPHQW��IRU�H[DPSOH�
LQ��ORZHU��UHJXODWLRQV�EDVHG�RQ�VXFK�D�VWDWXWH��8QWLO�UHFHQWO\��DQ�H[DPSOH�RI�WKLV�FRXOG�EH�IRXQG�LQ�
6SDQLVK�ODZ��ZKHUH�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WUHDWLHV�ZDV�UHJXODWHG�E\�D�'HFUHH�RI�WKH�0LQLVWHU�RI�
)RUHLJQ�$IIDLUV�XQWLO���������
�
�������7KH�FRQFOXVLRQ�LV�WKDW�WKH�DOWHUQDWLYH�LQWHUSUHWDWLRQ�RI�+9<�LV�PRVW�FRQVLVWHQW�ZLWK�WKH�
RUGLQDU\�PHDQLQJ�RI�WKH�ZRUGLQJ�RI�WKH�/LPLWDWLRQ�&ODXVH��
 
(ii) and (iii) The context, object and purpose of the Treaty��
�
�������� ,Q�DFFRUGDQFH�ZLWK�$UWLFOH�������9&/7��WKH�FRQWH[W�RI�$UWLFOH�������(&7�LV�LQ�DQ\�FDVH�
FRPSULVHG�E\�WKH�WH[W�RI�WKH�7UHDW\��LQFOXGLQJ�WKH�SUHDPEOH�DQG�DQQH[HV��7KLV�FRQWH[W�LV�GLVFXVVHG�
EHORZ��LQ�SDUW�ZLWK�UHIHUHQFH�WR�WKH�DUJXPHQWV�WKDW�WKH�SDUWLHV�KDYH�GHULYHG�IURP�LW��,Q�WKLV�IUDPHZRUN��
WKH�&RXUW�RI�$SSHDO�ZLOO�DOVR�SD\�DWWHQWLRQ�WR�WKH�LQWHUSUHWDWLRQ�RI�$UWLFOH�������D��(&7��DV�WKH�SDUWLHV�
DOVR�GLVDJUHH�RQ�WKH�SXUSRUW�RI�WKLV�SURYLVLRQ��
�
��������3DUWLHV��WKH�$UELWUDO�7ULEXQDO�DQG�WKH�'LVWULFW�&RXUW�SDLG�DWWHQWLRQ�WR�WKH�PHDQLQJ�RI�$UWLFOH�
������D��(&7��$UWLFOH�������D��SURYLGHV��

�
³1RWZLWKVWDQGLQJ�SDUDJUDSK���DQ\�VLJQDWRU\�PD\��ZKHQ�VLJQLQJ��GHOLYHU�WR�WKH�'HSRVLWRU\�D�
GHFODUDWLRQ�WKDW�LW�LV�QRW�DEOH�WR�DFFHSW�SURYLVLRQDO�DSSOLFDWLRQ��7KH�REOLJDWLRQ�FRQWDLQHG�LQ�
SDUDJUDSK���VKDOO�QRW�DSSO\�WR�D�VLJQDWRU\�PDNLQJ�VXFK�D�GHFODUDWLRQ��$Q\�VXFK�VLJQDWRU\�PD\�DW�
DQ\�WLPH�ZLWKGUDZ�WKDW�GHFODUDWLRQ�E\�ZULWWHQ�QRWLILFDWLRQ�WR�WKH�'HSRVLWRU\�´��

�
+9<�KDYH�DUJXHG�WKDW�WKLV�SURYLVLRQ�LV�DQ�H[WHQVLRQ�RI�$UWLFOH�������(&7�DQG�WKDW�D�FRQWUDFWLQJ�SDUW\�
ZKLFK�KDV�QRW�PDGH�D�GHFODUDWLRQ�LQ�DFFRUGDQFH�ZLWK�SDUDJUDSK�����D��LV�QRW�HQWLWOHG�WR�LQYRNH�WKH�
/LPLWDWLRQ�&ODXVH��7KH�&RXUW�RI�$SSHDO�GRHV�QRW�HQGRUVH�WKLV�LQWHUSUHWDWLRQ��7KH�ODQJXDJH�RI�QHLWKHU�
SDUDJUDSK�����QRU�WKDW�RI�SDUDJUDSK�����LQGLFDWHV�WKDW�SDUDJUDSK�����LV�DQ�HODERUDWLRQ�RI��RU�D�IXUWKHU�
FRQGLWLRQ�IRU��SDUDJUDSK������7R�WKH�FRQWUDU\��WKH�WHUP�
QRWZLWKVWDQGLQJ
�ZLWK�ZKLFK�SDUDJUDSK�����
FRPPHQFHV�LQGLFDWHV�WKDW�SDUDJUDSK�����LV�LQWHQGHG�WR�GHURJDWH�IURP�SDUDJUDSK������QDPHO\�IURP�WKH�
SULPDU\�REOLJDWLRQ�FRQWDLQHG�LQ�SDUDJUDSK������ZKLFK�LV�WKDW�WKH�7UHDW\�PXVW�EH�DSSOLHG�SURYLVLRQDOO\��
,QFLGHQWDOO\��WKH�/LPLWDWLRQ�&ODXVH�EHLQJ�RQO\�DEOH�WR�DSSO\�LI�D�VWDWH�PDNHV�WKH�GHFODUDWLRQ�XQGHU�
SDUDJUDSK�����D��LV�DOVR�LQFRQVLVWHQW�ZLWK�WKH�ZRUGLQJ�RI�WKH�/LPLWDWLRQ�&ODXVH��$V�FRQVLGHUHG�DERYH��
WKH�ZRUGV�
WR�WKH�H[WHQW
�LQ�WKH�/LPLWDWLRQ�&ODXVH�XQHTXLYRFDOO\�OHDYH�RSHQ�WKH�SRVVLELOLW\�WKDW�RQO\�
SDUW�RI�WKH�7UHDW\�LV�DSSOLHG�SURYLVLRQDOO\��ZKLOH�SDUDJUDSK�����D���ZKLFK�GRHV�QRW�XVH�ODQJXDJH�
VXJJHVWLQJ�D�SDUWLDO�SURYLVLRQDO�DSSOLFDWLRQ��FRXOG�KDUGO\�EH�XQGHUVWRRG�GLIIHUHQWO\�WKDQ�WKDW�WKH�
GHFODUDWLRQ�LW�UHIHUV�WR�H[FOXGHV�SURYLVLRQDO�DSSOLFDWLRQ�DOWRJHWKHU��+9<
V�LQWHUSUHWDWLRQ�ZRXOG�
WKHUHIRUH�FUHDWH�D�GLVFUHSDQF\�EHWZHHQ�SDUDJUDSK�����DQG�SDUDJUDSK�����D���ZKLFK�ZRXOG�EH�DYRLGHG�LI�
SDUDJUDSK�����DQG�SDUDJUDSK�����D��ZHUH�FRQVLGHUHG�VHSDUDWHO\��7KLV�OHDGV�WR�WKH�FRQFOXVLRQ�WKDW�WKH�
UHODWLRQVKLS�EHWZHHQ�SDUDJUDSK�����DQG�SDUDJUDSK�����D��RI�$UWLFOH����(&7�VKRXOG�EH�XQGHUVWRRG�DV�
IROORZV��SDUDJUDSK�����SURYLGHV�WKDW�VLJQDWRULHV�SURYLVLRQDOO\�DSSO\�WKH�7UHDW\��ZLWK�WKH�H[FHSWLRQ�RI�
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FDVHV�IDOOLQJ�ZLWKLQ�WKH�VFRSH�RI�WKH�/LPLWDWLRQ�&ODXVH��ZKLOH�SDUDJUDSK�����DOORZV�VWDWHV���LQ�
SDUWLFXODU�WKRVH�QRW�IDPLOLDU�ZLWK�WKH�SULQFLSOH�RI�SURYLVLRQDO�DSSOLFDWLRQ�±�WR�SUHYHQW�DQ\�GLVFXVVLRQ�
RI�WKH�VFRSH�RI�WKH�/LPLWDWLRQ�&ODXVH�LQ�DQ�LQGLYLGXDO�FDVH�E\�GHQRXQFLQJ�SURYLVLRQDO�DSSOLFDWLRQ�
HQWLUHO\���
�
��������7KLV�LQWHUSUHWDWLRQ�LV�DOVR�QRW�LQFRQVLVWHQW�ZLWK�$UWLFOH�������E��(&7��ZKLFK�SURYLGHV�WKDW�D�
VWDWH�PDNLQJ�D�GHFODUDWLRQ�DV�UHIHUUHG�WR�LQ�$UWLFOH�������D��(&7�FDQQRW�EHQHILW�IURP�WKH�SURYLVLRQDO�
DSSOLFDWLRQ�LQ�DFFRUGDQFH�ZLWK�SDUDJUDSK�����DQG�WKH�VDPH�DSSOLHV�WR�WKH�LQYHVWRUV�RI�WKDW�VWDWH��+9<�
VHH�D�GLVFUHSDQF\�EHWZHHQ�SDUDJUDSK������EHFDXVH�D�VWDWH�WKDW�KDV�QRW�PDGH�D�GHFODUDWLRQ�LQ�DFFRUGDQFH�
ZLWK�SDUDJUDSK�����D��VXSSRVHGO\�ZRXOG�EH�DEOH�WR�EHQHILW�IURP�SURYLVLRQDO�DSSOLFDWLRQ�E\�RWKHU�VWDWHV��
EXW�FRXOG�QHYHUWKHOHVV��E\�LQYRNLQJ�WKH�/LPLWDWLRQ�&ODXVH��RPLW�SURYLVLRQDO�DSSOLFDWLRQ�RQ�LWV�SDUW�LQ�
ZKROH�RU�LQ�SDUW��7KLV�DUJXPHQW�GRHV�QRW�KROG��7KH�HPSKDVLV�LQ�SDUDJUDSK�����LV�XQPLVWDNDEO\�RQ�WKH�
REOLJDWLRQ�WR�DSSO\�WKH�7UHDW\�SURYLVLRQDOO\��7KH�IDFW�WKDW�LQ�FHUWDLQ�FDVHV�DQ�H[FHSWLRQ�FDQ�EH�PDGH�
RQ�WKH�EDVLV�RI�WKH�/LPLWDWLRQ�&ODXVH�GRHV�QRW�DIIHFW�WKLV�SULPDU\�REOLJDWLRQ��7KLV�VLWXDWLRQ�LV�QRW�
FRPSDUDEOH�WR�WKH�FDVH�RI�$UWLFOH�������D��(&7��LQ�ZKLFK�D�VWDWH�FDWHJRULFDOO\�H[FOXGHV�SURYLVLRQDO�
DSSOLFDWLRQ�E\�PDNLQJ�D�GHFODUDWLRQ�WR�WKDW�HIIHFW��$OWKRXJK�LW�LV�FRQFHLYDEOH�LQ�WKHRU\�WKDW�D�VWDWH�WKDW�
LV�XQIDPLOLDU�ZLWK�WKH�SULQFLSOH�RI�SURYLVLRQDO�DSSOLFDWLRQ�GRHV�QRW�PDNH�D�GHFODUDWLRQ�LQ�DFFRUGDQFH�
ZLWK�SDUDJUDSK�����D���EXW�LQ�D�SDUWLFXODU�FDVH�LQYRNHV�WKH�/LPLWDWLRQ�&ODXVH�LQ�RUGHU�WR�EHQHILW�IURP�
SURYLVLRQDO�DSSOLFDWLRQ�E\�WKH�RWKHU�FRQWUDFWLQJ�SDUWLHV��WKLV�ZRXOG�QRW�EH�LQ�DFFRUGDQFH�ZLWK�WKH�
REOLJDWLRQ�VHW�GRZQ�LQ�$UWLFOH����9&/7�IRU�WKDW�VWDWH�WR�SHUIRUP�D�WUHDW\�LQ�JRRG�IDLWK��1R�GHFLVLYH�
ZHLJKW�FDQ�WKHUHIRUH�EH�DWWDFKHG�WR�WKDW�HYHQWXDOLW\��
�
��������)RU�WKH�LQWHUSUHWDWLRQ�RI�WKH�/LPLWDWLRQ�&ODXVH��WKLV�FRQWH[W�LPSOLHV�WKDW�WKH�
DOO�RU�QRWKLQJ
�
DSSURDFK��+9<
V�SULPDU\�SRVLWLRQ��WKH�GHFLVLRQ�RI�WKH�$UELWUDWLRQ�7ULEXQDO��DOVR�JLYHQ�LWV�UHODWLRQ�WR�
$UWLFOH�������D��DQG��E��(&7�LV�QRW�REYLRXV��,I�WKH�QDWLRQDO�ODZ�RI�D�VLJQDWRU\�GRHV�QRW�SURYLGH�IRU�WKH�
SULQFLSOH�RI�SURYLVLRQDO�DSSOLFDWLRQ��WKDW�VWDWH�ZLOO�EH�DEOH�WR�PDNH�WKH�GHFODUDWLRQ�RI�$UWLFOH�������D��
(&7�DQG�LW�LV�QRW�SRVVLEOH�WR�VHH�ZKDW�DGGLWLRQDO�PHDQLQJ�WKH�/LPLWDWLRQ�&ODXVH�KDV��%HFDXVH�LQ�WKH�
�SULPDU\��YLHZ�RI�+9<�WKH�/LPLWDWLRQ�&ODXVH�KDUGO\�KDV�DQ\�LQGHSHQGHQW�PHDQLQJ��WKLV�H[SODQDWLRQ�LV�
QRW�REYLRXV��7KH�ODWWHU�PLJKW�EH�GLIIHUHQW�LI�WKH�GHFODUDWLRQ�XQGHU�SDUDJUDSK���D��ZRXOG�KDYH�WR�EH�
UHJDUGHG�DV�D�FRQGLWLRQ�IRU�LQYRNLQJ�WKH�/LPLWDWLRQ�&ODXVH��EXW��DV�KHOG��WKDW�LQWHUSUHWDWLRQ�VKRXOG�EH�
UHMHFWHG���
�
��������7KH�'LVWULFW�&RXUW�DOVR�SDLG�DWWHQWLRQ�WR�$UWLFOH�������F��(&7��$UWLFOH�������F��UHDGV�DV�
IROORZV��

�
³1RWZLWKVWDQGLQJ�VXESDUDJUDSK��D���DQ\�VLJQDWRU\�PDNLQJ�D�GHFODUDWLRQ�UHIHUUHG�WR�LQ�VXESDUDJUDSK�
�D��VKDOO�DSSO\�3DUW�9,,�SURYLVLRQDOO\�SHQGLQJ�WKH�HQWU\�LQWR�IRUFH�RI�WKH�7UHDW\�IRU�VXFK�VLJQDWRU\�
LQ�DFFRUGDQFH�ZLWK�$UWLFOH�����WR�WKH�H[WHQW�WKDW�VXFK�SURYLVLRQDO�DSSOLFDWLRQ�LV�QRW�LQFRQVLVWHQW�
ZLWK�LWV�ODZV�RU�UHJXODWLRQV�´�

�
3DUW�9,,�RI�WKH�7UHDW\�FRQWDLQV�SURYLVLRQV�RQ�WKH�SRZHUV�RI�WKH�(QHUJ\�&KDUWHU�&RQIHUHQFH��DV�ZHOO�DV�
RQ�WKH�VHFUHWDULDW�RI��DQG�YRWLQJ�DW��DQ�(QHUJ\�&KDUWHU�&RQIHUHQFH�DQG�WKH�FRVWV�DVVRFLDWHG�ZLWK�WKLV�
FRQIHUHQFH��7KH�'LVWULFW�&RXUW�GHULYHG�DQ�DUJXPHQW�IURP�WKLV�SURYLVLRQ�DJDLQVW�WKH�SULPDU\�SRVLWLRQ�RI�
+9<��WKH�
DOO�RU�QRWKLQJ
�DSSURDFK���E\�FRQVLGHULQJ�WKDW�$UWLFOH�������F��(&7�XVHV�YLUWXDOO\�WKH�VDPH�
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ZRUGV��
WR�WKH�H[WHQW�WKDW�VXFK�SURYLVLRQDO�DSSOLFDWLRQ�LV�QRW�LQFRQVLVWHQW�ZLWK�LWV�ODZV�RU�UHJXODWLRQV
��
DV�WKH�/LPLWDWLRQ�&ODXVH�ZKLOH��JLYHQ�WKH�FRQWH[W��$UWLFOH�������F��(&7�FDQQRW�SHUWDLQ�WR�WKH�principle�
RI�SURYLVLRQDO�DSSOLFDWLRQ��7KH�&RXUW�RI�$SSHDO�HQGRUVHV�WKH�MXGJPHQW�RI�WKH�'LVWULFW�&RXUW�LQ�WKLV�
UHVSHFW��,QGHHG��LW�FDQQRW�EH�DVVXPHG�WKDW�$UWLFOH�������F��(&7�SHUWDLQV�WR�WKH�SULQFLSOH�RI�SURYLVLRQDO�
DSSOLFDWLRQ��7KH�IDFW�WKDW�$UWLFOH�������F��(&7�QHYHUWKHOHVV�XVHV�DOPRVW�WKH�VDPH�ZRUGLQJ�DV�LQ�WKH�
/LPLWDWLRQ�&ODXVH�WKHQ�LQGHHG�DUJXHV�DJDLQVW�WKH�/LPLWDWLRQ�&ODXVH�UHIHUULQJ�WR�WKLV�SULQFLSOH���
�
��������+9<�KDYH�DOVR�LQYRNHG�$UWLFOH����(&7��$UWLFOH����(&7��
7UDQVLWLRQDO�DUUDQJHPHQWV
��
SURYLGHV�WKDW���LQ�UHFRJQLWLRQ�RI�WKH�QHHG�IRU�WLPH�WR�DGDSW�WR�WKH�UHTXLUHPHQWV�RI�D�PDUNHW�HFRQRP\���
FHUWDLQ�FRQWUDFWLQJ�SDUWLHV�PD\�WHPSRUDULO\�VXVSHQG�FRPSOLDQFH�ZLWK�FHUWDLQ�RI�WKHLU�7UHDW\�
REOLJDWLRQV��PHQWLRQHG�LQ�$UWLFOH��������SURYLGHG�WKDW�VSHFLILF�FRQGLWLRQV�DUH�WDNHQ�LQWR�DFFRXQW��+9<�
DUJXH�WKDW�WKH�VLWXDWLRQ�LQ�ZKLFK�LQFRQVLVWHQFLHV�DULVH�EHWZHHQ�WKH�(&7�SURYLVLRQV�DQG�QDWLRQDO�ODZ�LV�
UHJXODWHG�LQ�$UWLFOH����(&7��%\�YLUWXH�RI�$UWLFOH����(&7�D�VWDWH�PXVW�GLVFORVH�ZKLFK�SURYLVLRQV�RI�WKH�
(&7�LW�ZLVKHV�WR�VXVSHQG��$FFRUGLQJ�WR�+9<��WKH�FDUHIXOO\�QHJRWLDWHG�PHFKDQLVP�RI�$UWLFOH����(&7�
LV�QRW�FRPSDWLEOH�ZLWK�DQ�LQWHUSUHWDWLRQ�RI�$UWLFOH�������(&7�IROORZLQJ�ZKLFK�D�VLJQDWRU\�GRHV�QRW�
KDYH�WR�DSSO\�RQH�RU�PRUH�WUHDW\�SURYLVLRQV�GXULQJ�WKH�SHULRG�RI�SURYLVLRQDO�DSSOLFDWLRQ�ZLWKRXW�
GLVFORVLQJ�WKLV�WR�WKH�RWKHU�VWDWHV�DQG�LQYHVWRUV���
�
��������7KLV�DUJXPHQW�GRHV�QRW�KROG��$UWLFOH����(&7�XQPLVWDNDEO\�SHUWDLQV�WR�D�GLIIHUHQW�VLWXDWLRQ�
WKDQ�$UWLFOH�������(&7��$UWLFOH����(&7�SURYLGHV�VWDWHV�WKDW�KDYH�WR�DGDSW�WR�WKH�UHTXLUHPHQWV�RI�D�
PDUNHW�HFRQRP\�ZLWK�WKH�SRVVLELOLW\�RI�VXVSHQGLQJ�WKHLU�REOLJDWLRQV�XQGHU�D�QXPEHU�RI�VSHFLILF�7UHDW\�
SURYLVLRQV�WHPSRUDULO\��LQ�SULQFLSOH�XQWLO�QR�ODWHU�WKDQ���-XO\�������DQG�VXEMHFW�WR�FHUWDLQ�FRQGLWLRQV��
$UWLFOH�������(&7��RQ�WKH�RWKHU�KDQG��DSSOLHV�GXULQJ�WKH�SHULRG�LQ�ZKLFK�D�VWDWH�PXVW�SURYLVLRQDOO\�
DSSO\�WKH�7UHDW\�DQG�DOORZV�DQ�H[FHSWLRQ�WR�WKDW�REOLJDWLRQ�RQO\�LI�SURYLVLRQDO�DSSOLFDWLRQ�RI�D�7UHDW\�
SURYLVLRQ�LV�LQFRPSDWLEOH�ZLWK�WKH�LQWHUQDO�ODZV�RI�WKDW�VWDWH��$FFRUGLQJO\��WKH�WZR�SURYLVLRQV�DUH�QRW�
FRPSDUDEOH�HLWKHU�LQ�WKHLU�VFRSH�RU�LQ�WKHLU�REMHFWLYHV��ZKLFK�PHDQV�WKDW�QR�FRQFOXVLRQV�FDQ�EH�GUDZQ�
IURP�$UWLFOH����(&7�ZLWK�UHJDUG�WR�WKH�LQWHUSUHWDWLRQ�RI�$UWLFOH�������(&7���
�
��������+9<�DUJXH�WKDW��LQ�WKH�LQWHUSUHWDWLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ�DQG�WKH�'LVWULFW�&RXUW��LW�ZLOO�
EH�XQFOHDU�WR�D�SRWHQWLDO�LQYHVWRU�FRQVLGHULQJ�LQYHVWLQJ�LQ�D�VWDWH�WKDW�LV�SURYLVLRQDOO\�DSSO\LQJ�WKH�
(&7��ZKLFK�SDUWV�RI�WKH�7UHDW\�WKDW�VWDWH�LV�QRW�DSSO\LQJ�GXH�WR�WKHLU�LQFRPSDWLELOLW\�ZLWK�LQWHUQDO�
ODZV��$FFRUGLQJ�WR�+9<��LW�LV�LPSRVVLEOH�IRU�DQ�LQYHVWRU�WR�LQYHVWLJDWH�DOO�ODZV�DQG�UHJXODWLRQV�RI�WKH�
HQYLVDJHG�KRVW�VWDWH�IRU�SRVVLEOH�FRQIOLFWV�ZLWK�SURYLVLRQV�RI�WKH�7UHDW\��$FFRUGLQJ�WR�+9<��WKLV�ODFN�
RI�FODULW\�UXQV�FRXQWHU�WR�WKH�(&7
V�REMHFWLYH�RI�DWWUDFWLQJ�LQYHVWPHQW�E\�SURYLGLQJ�D�VWDEOH�DQG�VHFXUH�
LQYHVWPHQW�HQYLURQPHQW�DQG�E\�SURPRWLQJ�WUDQVSDUHQF\��OHJDO�FHUWDLQW\�DQG�LQYHVWPHQW�SURWHFWLRQ��
7KLV�GLVDGYDQWDJH�GRHV�QRW��RU�GRHV�WR�D�PXFK�OHVVHU�H[WHQW��DWWDFK�WR�WKHLU�RZQ��SULPDU\�DQG�
DOWHUQDWLYH��LQWHUSUHWDWLRQ��DV�LW�LV�HDV\�WR�DVFHUWDLQ�ZKDW�WKH�ODZV�DQG�UHJXODWLRQV�RI�WKH�KRVW�FRXQWU\�
HQWDLO�LQ�UHVSHFW�RI�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WUHDWLHV��
�
�������� ,Q�LWV�DVVHVVPHQW�RI�WKLV�DUJXPHQW��WKH�&RXUW�RI�$SSHDO�WDNHV�WKH�IROORZLQJ�FRQWH[W�LQWR�
DFFRXQW��7KH�3UHDPEOH�RI�WKH�(&7�LQFOXGHV�WKH�IROORZLQJ��
�

³:LVKLQJ�WR�LPSOHPHQW�WKH�EDVLF�FRQFHSW�RI�WKH�(XURSHDQ�(QHUJ\�&KDUWHU�LQLWLDWLYH�ZKLFK�LV�WR�
FDWDO\VH�HFRQRPLF�JURZWK�E\�PHDQV�RI�PHDVXUHV�WR�OLEHUDOL]H�LQYHVWPHQW�DQG�WUDGH�LQ�HQHUJ\�´�
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$UWLFOH���(&7��
3XUSRVH�RI�WKH�7UHDW\
��UHDGV�DV�IROORZV��
�

³7KLV�7UHDW\�HVWDEOLVKHV�D�OHJDO�IUDPHZRUN�LQ�RUGHU�WR�SURPRWH�ORQJ�WHUP�FRRSHUDWLRQ�LQ�WKH�
HQHUJ\�ILHOG��EDVHG�RQ�FRPSOHPHQWDULWLHV�DQG�PXWXDO�EHQHILWV��LQ�DFFRUGDQFH�ZLWK�WKH�REMHFWLYHV�
DQG�SULQFLSOHV�RI�WKH�&KDUWHU�´��

�
��������7KH�UHFLWDOV�RI�WKH�(XURSHDQ�(QHUJ\�&KDUWHU�������UHIHUUHG�WR�LQ�WKH�
3UHDPEOH
�RI�WKH�(&7�DQG�
$UWLFOH���(&7��LQFOXGH��LQWHU�DOLD��

�
³5HFRJQLVLQJ�WKH�UROH�RI�HQWUHSUHQHXUV��RSHUDWLQJ�ZLWKLQ�D�WUDQVSDUHQW�DQG�HTXLWDEOH�OHJDO��
IUDPHZRUN��LQ�SURPRWLQJ�FRRSHUDWLRQ�XQGHU�WKH�&KDUWHU�´�

�
&KDSWHU�,,��
,PSOHPHQWDWLRQ
��RI�WKH�(XURSHDQ�(QHUJ\�&KDUWHU������XQGHU����
3URPRWLRQ�DQG�
SURWHFWLRQ�RI�LQYHVWPHQWV�VWDWHV��

�
³,Q�RUGHU�WR�SURPRWH�WKH�LQWHUQDWLRQDO�IORZ�RI�LQYHVWPHQWV��WKH�VLJQDWRULHV�ZLOO�DW�QDWLRQDO�OHYHO�
SURYLGH�IRU�D�VWDEOH��WUDQVSDUHQW�OHJDO�IUDPHZRUN�IRU�IRUHLJQ�LQYHVWPHQWV��LQ�FRQIRUPLW\�ZLWK�WKH�
UHOHYDQW�LQWHUQDWLRQDO�ODZV�DQG�UXOHV�RQ�LQYHVWPHQW�DQG�WUDGH�´�

�
��������3DUW�,,,�RI�WKH�7UHDW\��ZKLFK�LV�HQWLWOHG�
,QYHVWPHQW�3URPRWLRQ�DQG�3URWHFWLRQ
��FRQWDLQV�
SURYLVLRQV�DLPHG�DW�SURWHFWLQJ�LQYHVWRUV�DQG�WKHLU�LQYHVWPHQWV�LQ�DQRWKHU�FRQWUDFWLQJ�SDUW\��VXFK�DV�
$UWLFOH�����
([SURSULDWLRQ
��DQG�$UWLFOH�����
7UDQVIHUV�UHODWHG�WR�LQYHVWPHQWV¶���0RUH�VSHFLILFDOO\��
$UWLFOH����(&7��ZKLFK�IHDWXUHV�LQ�3DUW�,,,��SURYLGHV��

�
³(DFK�&RQWUDFWLQJ�3DUW\�VKDOO��LQ�DFFRUGDQFH�ZLWK�WKH�SURYLVLRQV�RI�WKLV�7UHDW\��HQFRXUDJH�DQG�
FUHDWH�VWDEOH��HTXLWDEOH��IDYRXUDEOH�DQG�WUDQVSDUHQW�FRQGLWLRQV�IRU�,QYHVWRUV�RI�RWKHU�&RQWUDFWLQJ�
3DUWLHV�WR�PDNH�,QYHVWPHQWV�LQ�LWV�DUHD���������´�

�
��������7KH�FRQWH[W�RI�$UWLFOH����(&7�SUHVHQWHG�DERYH�VKRZV�WKDW�RQH�RI�WKH�DLPV�RI�WKH�(&7�LV�WR�
VWLPXODWH�LQYHVWPHQW�LQ�WKH�HQHUJ\�VHFWRU��LQWHU�DOLD��E\�SURYLGLQJ�VWDEOH�DQG�WUDQVSDUHQW�LQYHVWPHQW�
FRQGLWLRQV��7KH�IDFW�WKDW�WKH�7UHDW\�PXVW�EH�DSSOLHG�SURYLVLRQDOO\�LPSOLHV�WKDW�WKH�FRQWUDFWLQJ�SDUWLHV�
LQWHQGHG�WKDW�WKH�REOLJDWLRQ�WR�FUHDWH�VXFK�LQYHVWPHQW�FRQGLWLRQV�ZRXOG�DULVH�LPPHGLDWHO\�XSRQ�
VLJQDWXUH��$JDLQVW�WKLV�EDFNJURXQG��WKH�LQWHUSUHWDWLRQ�RI�WKH�/LPLWDWLRQ�&ODXVH�GHIHQGHG�E\�WKH�
5XVVLDQ�)HGHUDWLRQ�LV�OHVV�FRPSDWLEOH�ZLWK�WKH�REMHFWLYH�RI�WKH�7UHDW\�WKDQ�+9<
V��SULPDU\�RU�
DOWHUQDWLYH��LQWHUSUHWDWLRQ��7KH�LQWHUSUHWDWLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ�ZRXOG�UHVXOW�LQ�WKH�VLWXDWLRQ�
ZKHUH�DQ�LQYHVWRU�FRQVLGHULQJ�LQYHVWLQJ�LQ�D�VWDWH�SURYLVLRQDOO\�DSSO\LQJ�WKH�(&7�DOZD\V�KDV�WR�WDNH�
LQWR�DFFRXQW�WKDW�WKH�SURYLVLRQV�RI�WKH�(&7��LQFOXGLQJ�WKRVH�DLPHG�DW�SURWHFWLQJ�LWV�LQYHVWPHQW��DUH�
LPSDLUHG�E\�QDWLRQDO�ODZV�DQG�UHJXODWLRQV��IRU�H[DPSOH�E\�WKH�UHJXODWLRQV�RI�ORFDO�RU�UHJLRQDO�
DXWKRULWLHV��,W�LV�SUDFWLFDOO\�LPSRVVLEOH�IRU�VXFK�DQ�LQYHVWRU��HYHQ�LI�KH�VHHNV�OHJDO�DGYLFH��WR�DVVHVV�
ZKHWKHU�WKH�ODZV�RI�WKH�VWDWH�LQ�ZKLFK�LW�ZLVKHV�WR�LQYHVW�GHYLDWH�IURP�WKH�(&7�LQ�DQ\�PDQQHU��7KLV�LV�
QRW�LQ�OLQH�ZLWK�WKH�WUDQVSDUHQW�LQYHVWPHQW�FRQGLWLRQV�WKH�7UHDW\�SXUVXHV��7KLV�FRXOG�DIWHU�DOO�OHDG�WKH�
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LQYHVWRU�WR�DEDQGRQ�LWV�SODQQHG�LQYHVWPHQW��ZKLFK�ZRXOG�EH�FRQWUDU\�WR�WKH�(&7
V�REMHFWLYH�RI�
HQFRXUDJLQJ�LQYHVWPHQW�IURP�WKH�PRPHQW�RI�VLJQLQJ�RI�WKH�7UHDW\��,W�PXVW�EH�QRWHG�KHUH�WKDW�WKH�
SHULRG�GXULQJ�ZKLFK�WKH�7UHDW\�PD\�EH�SURYLVLRQDOO\�DSSOLHG�E\�D�VWDWH�LV�LQ�SULQFLSOH�XQOLPLWHG��DQG�
WKXV�WKH�7UHDW\�PD\�EH�SURYLVLRQDOO\�DSSOLHG�IRU�D�FRQVLGHUDEOH�SHULRG�RI�WLPH��HYHQ�DVLGH�IURP�WKH�

UHPDLQLQJ�LQ��HIIHFW
�RI�WZHQW\�\HDUV�RI�FHUWDLQ�SDUWV�RI�WKH�(&7�IRU�VWDWHV�ZKLFK�KDYH�QRW�UHQRXQFHG�
WKLV��$UWLFOH�������E��(&7���7KH�ODFN�RI�FODULW\�LGHQWLILHG�DERYH�FRXOG�WKHUHIRUH�SHUVLVW�IRU�D�ORQJHU�
SHULRG�RI�WLPH��
�
��������+9<
V�SULPDU\�DQG�DOWHUQDWLYH�SRVLWLRQV�RQ�WKH�LQWHUSUHWDWLRQ�RI�WKH�/LPLWDWLRQ�&ODXVH�DUH�QRW�
GLVDGYDQWDJHG�E\�VXFK�D�ODFN�RI�FODULW\��,W�PD\�EH�DVVXPHG�WKDW��ZLWK�WKH�KHOS�RI�H[SHUW�OHJDO�DGYLFH��D�
SRWHQWLDO�LQYHVWRU�FDQ�DVFHUWDLQ�UHODWLYHO\�HDVLO\�ZKDW�WKH�QDWLRQDO�UXOHV�RQ�SURYLVLRQDO�DSSOLFDWLRQ�RI�
WUHDWLHV�DUH�LQ�WKH�FRXQWU\�LQ�ZKLFK�LW�LV�FRQVLGHULQJ�WR�LQYHVW�DQG�WR�ZKDW�H[WHQW�WKH\�SUHFOXGH�
SURYLVLRQDO�DSSOLFDWLRQ�RI�WKH�(&7��&RQWUDU\�WR�ZKDW�WKH�5XVVLDQ�)HGHUDWLRQ�DUJXHV��LW�LV�LUUHOHYDQW�IRU�
WKH�LQWHUSUHWDWLRQ�RI�$UWLFOH�������(&7�ZKHWKHU�+9<�FRXOG�KDYH�HDVLO\�GHWHUPLQHG�LQ�WKLV�VSHFLILF�
FDVH�ZKHWKHU�RU�QRW�DUELWUDWLRQ�XQGHU�$UWLFOH����(&7�LV�FRQWUDU\�WR�5XVVLDQ�ODZV�DQG�UHJXODWLRQV��
:KDW�LV�UHOHYDQW�LV�WKDW�WKHUH�DUH�QXPHURXV�FRQFHLYDEOH�VLWXDWLRQV�LQ�ZKLFK�D�SRVVLEOH�FRQIOLFW�EHWZHHQ�
WKH�SURYLVLRQV�RI�WKH�(&7�DQG�QDWLRQDO�ODZ�ZRXOG�QRW�EH�LGHQWLILDEOH�LQ�D�UHODWLYHO\�VLPSOH�PDQQHU��
7KDW�WKXV�VSHDNV�DJDLQVW�WKH�LQWHUSUHWDWLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ���
�
(iv) 'state practice' (Article 31(3) VCLT)��
�
��������3XUVXDQW�WR�$UWLFOH�������9&/7��ZKHQ�LQWHUSUHWLQJ�D�WUHDW\�SURYLVLRQ��DFFRXQW�PXVW�EH�WDNHQ�
RI��
�

³�E��DQ\�VXEVHTXHQW�SUDFWLFH�LQ�WKH�DSSOLFDWLRQ�RI�WKH�WUHDW\�ZKLFK�HVWDEOLVKHV�WKH�DJUHHPHQW�RI�WKH�
SDUWLHV�UHJDUGLQJ�LWV�LQWHUSUHWDWLRQ�´�
�

�KHUHLQDIWHU�IRU�WKH�VDNH�RI�EUHYLW\��
VWDWH�SUDFWLFH¶���%RWK�SDUWLHV�KDYH�UHOLHG�RQ�VWDWH�SUDFWLFH�LQ�
VXSSRUW�RI�WKHLU�DVVHUWLRQV��7KH�'LVWULFW�&RXUW�GLVUHJDUGHG�WKHVH��EHFDXVH�DWWULEXWLQJ�VLJQLILFDQFH�WR�
VWDWH�SUDFWLFH�LV�VXEMHFW�WR�WKH�FRQGLWLRQ�WKDW�WKLV�VXEVHTXHQW�SUDFWLFH�LV�HYLGHQFH�RI�DQ�DJUHHPHQW�RQ�
WKH�LQWHUSUHWDWLRQ�RI�WKH�7UHDW\�EHWZHHQ�WKH�SDUWLHV��EXW�LW�KDV�QRW�EHHQ�HVWDEOLVKHG�RU�GHPRQVWUDWHG�
WKDW�WKHUH�LV�D��EURDG��SUDFWLFH�VXSSRUWHG�E\�DOO�VWDWHV�LQYROYHG��SDUD���������+9<�KDYH�QRW�ILOHG�D�
JULHYDQFH�DJDLQVW�WKLV�ILQGLQJ��+RZHYHU��WKH�5XVVLDQ�)HGHUDWLRQ�LV�RI�WKH�YLHZ�WKDW�VWDWH�SUDFWLFH�
VXSSRUWV�WKH�'LVWULFW�&RXUW
V�LQWHUSUHWDWLRQ��DV�LW�DUJXHV�WKHUH�LV�D�EURDG�FRQVHQVXV�RQ�WKH�LQWHUSUHWDWLRQ�
RI�$UWLFOH�������(&7��,Q�WKLV�UHJDUG��WKH�5XVVLDQ�)HGHUDWLRQ�UHIHUV�WR�WKH�PDQ\�GHFODUDWLRQV�PDGH�E\�
VWDWHV�XQGHU�$UWLFOH�������(&7�DQG�WR�WKH�'HIHQFH�RQ�$SSHDO�QRV�����������WKH�:ULW�RI�6XPPRQV�QRV��
��������DQG�WKH�6WDWHPHQW�RI�5HSO\�QRV������
�������� ,Q�WKH�:ULW�RI�6XPPRQV��QR��������WKH�5XVVLDQ�)HGHUDWLRQ�VSHFLILFDOO\�UHIHUUHG�WR�WKH�SRVLWLRQ�
RI�)LQODQG��DV�HYLGHQFHG�E\�WKH�ELOO�WR�UDWLI\�WKH�(&7�DQG�D�PHPRUDQGXP�RI�1RYHPEHU�������DQG�WKH�
(XURSHDQ�8QLRQ��LQ�D�MRLQW�GHFODUDWLRQ�E\�WKH�(8�DQG�LWV�0HPEHU�6WDWHV�RI����DQG����'HFHPEHU�������
WKH�
�����(8�-RLQW�6WDWHPHQW
���D�GHFODUDWLRQ�E\�WKH�(XURSHDQ�&RPPLVVLRQ�RI����6HSWHPEHU������DQG�
D�GHFODUDWLRQ�E\�WKH�
&RXQFLO�RI�(XURSH
��DSSDUHQWO\�WKLV�LV�D�UHIHUHQFH�WR��WKH�(XURSHDQ�&RXQFLO��RI����
-XO\�������+RZHYHU��LW�GRHV�QRW�DSSHDU�WKDW�WKHVH�DUH�GHFODUDWLRQV�RI�SDUWLHV��RU�VLJQDWRULHV��WKDW�KDYH�
EHHQ�DFFHSWHG�E\�WKH�RWKHU�SDUWLHV�WR�WKH�(&7�DQG�WKH�5XVVLDQ�)HGHUDWLRQ�GRHV�QRW�VXEVWDQWLDWH�WKLV�
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IXUWKHU��,Q�DGGLWLRQ��DOWKRXJK�WKHVH�VWDWHPHQWV�GR�SURYLGH�VRPH�VXSSRUW�IRU�WKH�DVVHUWLRQ�WKDW�WKH�
DOO�RU�
QRWKLQJ
�DSSURDFK��+9<
V�SULPDU\�SRVLWLRQ��ZDV�QRW�VKDUHG�E\�WKHVH�FRXQWULHV�RU�LQVWLWXWLRQV��LW�FDQQRW�
EH�LQIHUUHG�IURP�WKLV�WKDW�+9<
V�VXEVLGLDU\�SRVLWLRQ�ZDV�FRQVLGHUHG�LQFRUUHFW�DV�ZHOO��7KH�SDVVDJH�
DSSHDULQJ�LQ�WKH������(8�-RLQW�6WDWHPHQW��

�
³�D��LW�>$UWLFOH�������(&7��&W@�GRHV�QRW�FUHDWH�DQ\�FRPPLWPHQW�EH\RQG�ZKDW�LV�FRPSDWLEOH�
ZLWK�WKH�H[LVWLQJ�LQWHUQDO�OHJDO�RUGHU�RI�WKH�6LJQDWRULHV´�

�
LV�FRPSDWLEOH�ERWK�ZLWK�WKH�SRVLWLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ�DQG�ZLWK�WKH�DOWHUQDWLYH�SRVLWLRQ�RI�
+9<��7KLV�DOVR�DSSOLHV�WR�WKH�GHFODUDWLRQ�PDGH�E\�,WDO\�PHQWLRQHG�LQ�WKH�:ULW�RI�6XPPRQV�XQGHU�1R�
�����2QO\�WKH�)LQQLVK�*RYHUQPHQW
V�SURSRVDO�WR�LWV�3DUOLDPHQW���HQGRUVHV�WKH�5XVVLDQ�)HGHUDWLRQ
V�
LQWHUSUHWDWLRQ��EXW�LW�GRHV�QRW�IROORZ�DV�VXFK�WKDW�WKLV�LQWHUSUHWDWLRQ�ZDV�DOVR�DFFHSWHG�E\�RWKHU�
FRQWUDFWLQJ�SDUWLHV���
�
��������7KH�VDPH�DSSOLHV�WR�WKH�VWDWHPHQWV�E\�WKH�(XURSHDQ�&RPPLVVLRQ�DQG�WKH�(XURSHDQ�&RXQFLO�
FLWHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ��7R�WKH�H[WHQW�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�IXUWKHU�DVVHUWV�WKDW�VHYHUDO�
VLJQDWRULHV�RI�WKH�&RQYHQWLRQ�KDYH�QRW�PDGH�D�GHFODUDWLRQ�XQGHU�$UWLFOH�������D��(&7�WKDW�WKH\�GR�QRW�
DFFHSW�SURYLVLRQDO�DSSOLFDWLRQ�EXW�QHYHUWKHOHVV�FRQVLGHU�WKHPVHOYHV�HQWLWOHG�WR�DSSO\�RQO\�WKRVH�
SURYLVLRQV�RI�WKH�(&7�ZKLFK�DUH�FRQVLVWHQW�ZLWK�WKHLU�LQWHUQDO�ODZV�DQG�UHJXODWLRQV��WKH�&RXUW�RI�
$SSHDO�GRHV�QRW�QHHG�WR�DGGUHVV�WKLV�SRLQW��$V�KHOG�DERYH��DQG�±�DV�ZLOO�EHFRPH�DSSDUHQW�EHORZ�±�DV�
WKH�travaux préparatoires�FRQILUP��LW�LV�QRW�QHFHVVDU\�IRU�D�VLJQDWRU\�WR�KDYH�PDGH�D�GHFODUDWLRQ�
SXUVXDQW�WR�$UWLFOH�������D��(&7��7KLV�LV�LQ�OLQH�ZLWK�WKH�SRVLWLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ��ZKLFK�LV�
VKDUHG�E\�WKH�&RXUW�RI�$SSHDO�LQ�WKLV�UHVSHFW��7KH�VDPH�DSSOLHV�WR�WKH�UHOHYDQW�SDVVDJH�IURP�WKH�MRLQW�
GHFODUDWLRQ�RI�WKH�(XURSHDQ�8QLRQ��
�
�������� ,Q�LWV�'HIHQFH�RQ�$SSHDO��WKH�5XVVLDQ�)HGHUDWLRQ�ILUVWO\�LQYRNHG�DQ�H[SHUW�UHSRUW�E\�3URIHVVRU�
+HULQJD����ZKR�FRQFOXGHG�RQ�WKH�EDVLV�RI�GRFXPHQWV�GUDZQ�XS�E\�'XWFK�FLYLO�VHUYDQWV�DW�WKH�WLPH�WKDW�
�L��WKH�1HWKHUODQGV�ZDV�UHO\LQJ�RQ�WKH�/LPLWDWLRQ�&ODXVH���LL��DVVXPHG�WKDW�LW�ZRXOG�SURYLVLRQDOO\�
DSSO\�RQO\�SDUW�RI�WKH�7UHDW\�DQG��LLL��WRRN�WKH�YLHZ�WKDW�QR�SULRU�GHFODUDWLRQ�ZDV�UHTXLUHG�IRU�LQYRNLQJ�
$UWLFOH�������(&7��$�QXPEHU�RI�SDVVDJHV�IURP�WKHVH�GRFXPHQWV�DUH�TXRWHG�LQ�WKH�'HIHQFH�RQ�$SSHDO��
+RZHYHU��KHUH�WRR�LW�LV�WKH�FDVH�WKDW�WKH�RSLQLRQ�RI�'XWFK�FLYLO�VHUYDQWV��DVLGH�IURP�WKH�IDFW�WKDW�WKLV�
GRHV�QRW�HYLGHQFH�DQ\�WUHDW\�SUDFWLFH�DFFHSWHG�E\�RWKHU�FRQWUDFWLQJ�SDUWLHV��PD\�UXQ�FRXQWHU�WR�+9<
V�
SULPDU\�SRVLWLRQ��EXW�GRHV�QRW�JLYH�D�GHILQLWH�DQVZHU�WR�WKH�TXHVWLRQ�RI�ZKHWKHU�+9<
V�DOWHUQDWLYH�
SRVLWLRQ�RU�WKH�SRVLWLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ�ZDV�VKDUHG��7KH�FRQFOXVLRQ�RI�3URIHVVRU�+HULQJD�LQ�
������

�
³0\�FRQFOXVLRQ�LV�ERWK�WKDW�WKH�VFRSH�RI�$UWLFOH����(&7�DV�DQ�LQVWUXPHQW�RI�SURYLVLRQDO�
DSSOLFDWLRQ�LV�OLPLWHG�E\�WKH�GHJUHH�RI�LQFRQVLVWHQF\�ZLWK�QDWLRQDO�ODZ��ERWK�XQGHU�'XWFK�ODZ��DV�
ZHOO�DV�IURP�WKH�SHUVSHFWLYH�RI�WKH�'XWFK�QHJRWLDWRUV�DQG�IURP�WKH�(8�SHUVSHFWLYH��%RWK�$UWLFOH����
(&7�DQG�'XWFK�FRQVWLWXWLRQDO�ODZ�GR�WKH�VDPH��QDPHO\�DVVXPH�WKDW�SURYLVLRQDO�DSSOLFDWLRQ�ZLOO�
KDYH�EHHQ�DSSOLHG�RQO\�ZKHUH�WKLV�LV�SHUPLWWHG�XQGHU�QDWLRQDO�FRQVWLWXWLRQDO�ODZ��VR�WKDW�IRU�WKH�
1HWKHUODQGV�WKLV�SURYLVLRQ�PDGH�WKH�WUHDW\�IXOO\�LQ�FRQIRUPLW\�ZLWK�QDWLRQDO�ODZ�´�

�
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LV�FRPSDWLEOH�ZLWK�ERWK�YLHZV��
�
��������7KH�5XVVLDQ�)HGHUDWLRQ�UHIHUV�WR�FRPPHQWV�PDGH�E\�FHUWDLQ�FRXQWULHV��WKH�8QLWHG�6WDWHV��,WDO\��
WKH�8QLWHG�.LQJGRP��)LQODQG�DQG�-DSDQ��GXULQJ�WKH�(&7�QHJRWLDWLRQV��+RZHYHU��VXFK�REVHUYDWLRQV�GR�
QRW�TXDOLI\�DV�VWDWH�SUDFWLFH�EXW�DV�travaux préparatoires��IRU�ZKLFK�$UWLFOH����9&/7�FRQWDLQV�D�
VHSDUDWH�UHJXODWLRQ�DQG�WR�ZKLFK�WKH�&RXUW�RI�$SSHDO�ZLOO�UHWXUQ�EHORZ��7KHUHIRUH��WKHVH�FRPPHQWV�GR�
QRW�EHORQJ�LQ�D�GLVFXVVLRQ�RI�WKH�UXOHV�RI�LQWHUSUHWDWLRQ�SUHVFULEHG�E\�$UWLFOH�������9&/7��,W�VKRXOG�
DOVR�EH�QRWHG�WKDW�WKHVH�FRPPHQWV�LQ�HVVHQFH�VKRZ�WKDW�SURYLVLRQDO�DSSOLFDWLRQ�RI�parts RI�WKH�7UHDW\�
ZDV�FRQVLGHUHG��D�YLHZ�FRPSDWLEOH�ERWK�ZLWK�WKH�SRVLWLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ�DV�ZLWK�WKH�
DOWHUQDWLYH�SRVLWLRQ�RI�+9<��
 
(v)� The interpretation of the Limitation Clause in accordance with the interpretation rules of 
Article 31 VCLT��
�
��������2Q�WKH�EDVLV�RI�WKH�IRUHJRLQJ�FRQVLGHUDWLRQV��WKH�&RXUW�RI�$SSHDO�FRQFOXGHV�WKDW��RXW�RI�WKH�
WKUHH�RSWLRQV�DGYDQFHG�E\�WKH�SDUWLHV�LQ�WKLV�FDVH��+9<
V�DOWHUQDWLYH�SRVLWLRQ�ZLWK�UHJDUG�WR�WKH�
LQWHUSUHWDWLRQ�RI�$UWLFOH�������(&7�LV��RQ�WKH�EDVLV�RI�WKH�DUJXPHQWV�VHW�RXW�DERYH��PRVW�FRQVLVWHQW�
ZLWK�WKH�RUGLQDU\�PHDQLQJ�RI�WKH�WHUPV�RI�WKH�/LPLWDWLRQ�&ODXVH�DQG�ZLWK�WKH�FRQWH[W�DQG�WKH�REMHFW�
DQG�SXUSRVH�RI�WKH�7UHDW\��$Q�HVWDEOLVKHG�VWDWH�SUDFWLFH�LQ�WKH�VHQVH�RI�$UWLFOH�������9&/7�KDV�EHHQ�
LQVXIILFLHQWO\�VKRZQ��EXW�LQ�VR�IDU�DV�WKLV�PD\�EH�WKH�FDVH��LW�DW�PRVW�FRQWUDGLFWV�WKH�SULPDU\�EXW�QRW�
WKH�DOWHUQDWLYH�SRVLWLRQ�RI�+9<��7KLV�PHDQV�WKDW�WKH�/LPLWDWLRQ�&ODXVH�VKRXOG�EH�XQGHUVWRRG�WR�PHDQ�
WKDW�D�VLJQDWRU\�ZKLFK�KDV�QRW�PDGH�WKH�GHFODUDWLRQ�UHIHUUHG�WR�LQ�$UWLFOH�������D��(&7�LV�ERXQG�WR�
DSSO\�WKH�7UHDW\�SURYLVLRQDOO\��H[FHSW�WR�WKH�H[WHQW�WKDW�SURYLVLRQDO�DSSOLFDWLRQ�RI�RQH�RU�PRUH�
SURYLVLRQV�RI�WKH�(&7�LV�LQFRQVLVWHQW�ZLWK�QDWLRQDO�ODZ�LQ�WKH�VHQVH�WKDW�WKH�ODZV�RU�UHJXODWLRQV�RI�WKDW�
VWDWH�SUHFOXGH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WKH�7UHDW\�IRU�FHUWDLQ�SURYLVLRQV�RI�WKH�7UHDW\��RU�W\SHV�RU�
FDWHJRULHV�RI�SURYLVLRQV���$FFRUGLQJO\��WKH�/LPLWDWLRQ�&ODXVH�FDQQRW�EH�LQYRNHG�LI�D�SURYLVLRQ�RI�WKH�
(&7�LV�LQ�LWVHOI�FRQWUDU\�WR�DQ\�UXOH�RI�QDWLRQDO�ODZ���
 
(vi) Article 32 VCLT; the travaux préparatoires��
�
��������7KH�LQWHUSUHWDWLRQ�WKXV�HVWDEOLVKHG�E\�WKH�&RXUW�RI�$SSHDO�LQ�DFFRUGDQFH�ZLWK�$UWLFOH����
9&/7�GRHV�QRW�OHDYH�WKH�PHDQLQJ�RI�$UWLFOH�������(&7�RU�WKH�/LPLWDWLRQ�&ODXVH�DPELJXRXV�RU�
REVFXUH��1RU�FDQ�LW�EH�VDLG�WKDW�WKLV�LQWHUSUHWDWLRQ�OHDGV�WR�D�UHVXOW�WKDW�LV�PDQLIHVWO\�DEVXUG�RU�
XQUHDVRQDEOH��7KHUH�LV�WKHUHIRUH�QR�UHDVRQ�WR�DSSO\�WKH�VXSSOHPHQWDU\�UXOHV�RI�LQWHUSUHWDWLRQ�LQ�$UWLFOH�
���9&/7��IRU�H[DPSOH�E\�FRQVXOWLQJ�WKH�travaux préparatoires��
�
��������6XSHUIOXRXVO\��WKH�&RXUW�RI�$SSHDO�KROGV�WKDW�WKH�travaux préparatoires�FRQILUP�LWV�MXGJPHQW�
UHJDUGLQJ�WKH�LQWHUSUHWDWLRQ�RI�$UWLFOH�������(&7��,Q�WKLV�UHVSHFW�WKH�&RXUW�RI�$SSHDO�FRQVLGHUV�LW�
SDUWLFXODUO\�UHOHYDQW�WKDW�WKH�/LPLWDWLRQ�&ODXVH��ZKLFK�ZDV�LQLWLDOO\�ODFNLQJ�LQ�WKH�FODXVH�WKDW�
VWLSXODWHG�WKDW�WKH�7UHDW\��WKHQ�VWLOO�UHIHUUHG�WR�DV�WKH�
%DVLF�3URWRFRO
��KDG�WR�EH�DSSOLHG�SURYLVLRQDOO\��
ZDV�DGGHG�DW�WKH�LQVWLJDWLRQ�RI�WKH�8QLWHG�6WDWHV��$FFRUGLQJ�WR�D�GRFXPHQW�GDWHG���$XJXVW������IURP�
WKH�(&7�&RQIHUHQFH�6HFUHWDULDW����LW�ZDV�VXEPLWWHG�RQ�EHKDOI�RI�WKH�8QLWHG�6WDWHV��
�
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���3URYLVLRQDO��DSSOLFDWLRQ�RI�WKH�3URWRFRO�LV�QRW�SRVVLEOH�LQ�WKH�8�6���ZKHUH�D�WUHDW\�RU�OHJLVODWLRQ�LV�
UHTXLUHG�EHIRUH�VXFK�D�GRFXPHQW�FDQ�FRPH�LQWR�IRUFH��
�
7KLV�FRXOG�EH�IL[HG�ZLWK��³WR�WKH�H[WHQW�WKDW�WKHLU�ODZV�DOORZ�RU�VRPH�VLPLODU�ODQJXDJH�����

�
$W�D�PHHWLQJ�RQ����'HFHPEHU���������D�UHSUHVHQWDWLYH�RI�WKH�8QLWHG�6WDWHV�RI�$PHULFD�UHPDUNHG��

�
�0U�&KDLUPDQ��P\�GHOHJDWLRQ�GRHV�QRW�KDYH�TXLWH�WKH�VDPH�GLIILFXOW\�DV�VRPH�RWKHU�GHOHJDWLRQV�GR�
ZLWK�WKH�FRQFHSW�RI�SURYLVLRQDO�DSSOLFDWLRQ��:H�KDYH�QR�a priori�RSSRVLWLRQ�LQ�SULQFLSOH�WR�WKH�FRQFHSW�
LQ�DSSURSULDWH�FDVHV��
�
�«���
�
4XLWH�DSDUW�IURP�WKH�TXHVWLRQ�RI�WKH�XOWLPDWH�UHVROXWLRQ�RI�ZKHWKHU�WKHUH�VKRXOG�EH�LQVWLWXWLRQV��WKH�
GLIILFXOW\�RI�SDUWLFLSDWLQJ�RI�WKH�ILQDQFLQJ�RI�D�SURYLVLRQDO�RUJDQL]DWLRQ�LV�SDUWLFXODUO\�DFXWH�IRU�WKH�
8QLWHG�6WDWHV��:H�FDQQRW�XQGHU�RXU�ODZ�GR�LW�IRU�PRUH�WKDQ�D�FHUWDLQ�SHULRG�DQG�VR��FHUWDLQO\��ZH�FRXOG�
QRW�SURYLVLRQDOO\�DSSO\�WKH�7UHDW\�LQ�UHVSHFW�WR�WKH�8QLWHG�6WDWHV�LQ�WKDW�FRQQHFWLRQ���
�

,Q�D�OHWWHU��E\�ID[��RI����)HEUXDU\������WR�WKH�(&7�&RQIHUHQFH���D�UHSUHVHQWDWLYH�RI�WKH�8QLWHG�6WDWHV�
IXUWKHU�FRPPHQWHG�RQ�D�GUDIW�IRU�D�VHSDUDWH�DJUHHPHQW�RQ�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WKH�(&7�
ZKLFK�ZDV�FLUFXODWLQJ�DW�WKDW�WLPH��
�

�$V�,�QRWHG�GXULQJ�WKH�ODVW�SOHQDU\��ZH�GR�QRW�KDYH�DQ\�OHJDO�GLIILFXOW\�ZLWK�SURYLVLRQDO�
DSSOLFDWLRQ�SHU�VH��VR�ORQJ�DV�LW�LV�FDUHIXOO\�TXDOLILHG�WR�HQVXUH�WKDW�QR�SDUW\�LV�REOLJHG�WR�GR��RU�
UHIUDLQ�IURP�GRLQJ��DQ\WKLQJ�IRU�ZKLFK�WKDW�SDUW\¶V�FRQVWLWXWLRQ�RU�ODZ�UHTXLUHV�DQ�DSSURSULDWHO\�
UDWLILHG�WUHDW\��2XU�ODZ��IRU�H[DPSOH��JHQHUDOO\�VSHDNLQJ�SURKLELWV�H[SHQGLWXUH�RI�IXQGV�WR�SD\�WKH�
8�6��VKDUH�RI�WKH�H[SHQVHV�RI�DQ�LQWHUQDWLRQDO�RUJDQL]DWLRQ�DEVHQW�WKH�H[SUHVV�DSSURYDO�RI�WKH�
&RQJUHVV��)RU�VXFK�UHDVRQV�ODQJXDJH�DORQJ�WKH�OLQHV�RI�³WR�WKH�H[WHQW�SHUPLWWHG�E\�LWV�FRQVWLWXWLRQ�
RU�ODZV��LV�HVVHQWLDO�WR�DQ\�SURYLVLRQDO�DSSOLFDWLRQ�REOLJDWLRQ��VXFK�ODQJXDJH�LV�FRQVSLFXRXVO\�
DEVHQW�IURP�WKH�GUDIW�WH[W���

�
�������� ,WDO\�QRWLILHG�WKH�(XURSHDQ�(QHUJ\�&KDUWHU�&RQIHUHQFH���RQ����-XO\�������
�

�,WDO\�FDQQRW�FRQVHQW�WR�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WKH�7UHDW\�VLQFH�$UWLFOH����RI�WKH�,WDOLDQ�
&RQVWLWXWLRQ�OD\V�GRZQ��LQWHU�DOLD��WKDW�LQWHUQDWLRQDO�WUHDWLHV�ZKLFK�SURYLGH�IRU�DUELWUDWLRQ��FRQIHU�
MXGLFLDO�SRZHUV�RU�LPSRVH�ILQDQFLDO�EXUGHQV�PXVW�EH�UDWLILHG�E\�3DUOLDPHQW���

�
-DSDQ�PDGH�WKH�IROORZLQJ�FRPPHQW�LQ�UHVSRQVH�WR�D�GRFXPHQW�IURP�WKH�(&7�6HFUHWDULDW�GDWHG���
0DUFK���������

�
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³:H�KDYH�D�FRQVWLWXWLRQDO�SUREOHP�LQ�UHODWLRQ�WR�SDUDJUDSK�����RI�&21)�����ZKLFK�ODFNV�WKH�
SKUDVH��LQ�DFFRUGDQFH�ZLWK�WKHLU�ODZV�DQG�UHJXODWLRQV���:H�FDQQRW�DSSO\�$UWLFOH����RI�3DUW�9,,�
XQFRQGLWLRQDOO\�DIWHU�VLJQDWXUH��EHFDXVH�RXU�GRPHVWLF�OHJLVODWLRQ�SURKLELWV�WKH�-DSDQHVH�
*RYHUQPHQW�IURP�FRPPLWWLQJ�LWVHOI�EH\RQG�LWV�FRPSHWHQFH�WR�PDNH�SD\PHQWV�UHJDUGLQJ�WUHDWLHV�
ZKLFK�KDYH�QRW�\HW�EHHQ�FRQFOXGHG�´�

�
��������7KLV�RYHUYLHZ�VKRZV�WKDW�WKH�SURYLVLRQ��ZKLFK�HYHQWXDOO\�EHFDPH�WKH�/LPLWDWLRQ�&ODXVH��ZDV�
LQFOXGHG�EHFDXVH�WKH�FRQVWLWXWLRQ�RI�VRPH�VWDWHV�GLG�QRW�DOORZ�WKHVH�VWDWHV�WR�SURYLVLRQDOO\�DSSO\�
FHUWDLQ�REOLJDWLRQV�FRQWDLQHG�LQ�WKH�(&7��REOLJDWLRQV�RI�D�ILQDQFLDO�QDWXUH��DUELWUDWLRQ���7KHVH�VWDWHV�
FRXOG�RQO\�EH�ERXQG�E\�VXFK�SURYLVLRQV�E\�PHDQV�RI�D�UDWLILHG�WUHDW\��7KHVH�VWDWHV�GLG�QRW�VXJJHVW�WKDW�
REOLJDWLRQV�WR�FRQWULEXWH�ILQDQFLDOO\�WR�DQ�LQWHUQDWLRQDO�RUJDQLVDWLRQ��RU�WR�ELQG�WKHPVHOYHV�WR�GLVSXWH�
UHVROXWLRQ�WKURXJK�DUELWUDWLRQ��ZRXOG�E\�WKHPVHOYHV�EH�FRQWUDU\�WR�WKHLU�LQWHUQDO�ODZV�DQG�UHJXODWLRQV��
WKH\�PHUHO\�FRXOG�QRW�FRPPLW�WR�WKHVH�REOLJDWLRQV�E\�PHDQV�RI�D�SURYLVLRQDOO\�DSSOLFDEOH�WUHDW\��,W�LV�
SDUWLFXODUO\�VWULNLQJ�WKDW�WKH�8QLWHG�6WDWHV�SRLQWHG�RXW�WKDW��ZLWKRXW�D�UDWLILHG�WUHDW\��LW�FRXOG�RQO\�
FRQWULEXWH�WR�WKH�ILQDQFLQJ�RI�D��QHZ��LQWHUQDWLRQDO�RUJDQLVDWLRQ�for a limited period of time��7KLV�
KLJKOLJKWV�WKDW��DW�OHDVW�IRU�WKH�8QLWHG�6WDWHV��-DSDQ�DQG�,WDO\��WKH�SUREOHP�OD\�LQ�WKH�SURYLVLRQDO�
DSSOLFDWLRQ��ZKLFK�ZDV�VXEMHFW�WR�FHUWDLQ�OLPLWDWLRQV�LQ�WKHLU�QDWLRQDO�ODZV��0RUHRYHU��WKH�travaux�GR�
QRW�JLYH�VXIILFLHQWO\�FOHDU�LQGLFDWLRQV�WKDW�WKH�VWDWHV�SDUWLFLSDWLQJ�LQ�WKH�QHJRWLDWLRQV�UHODWHG�WKH�
/LPLWDWLRQ�&ODXVH�WR�DQ�LQFRQVLVWHQF\�EHWZHHQ�FHUWDLQ�REOLJDWLRQV�FRQWDLQHG�LQ�WKH�7UHDW\�DQG�WKHLU�
QDWLRQDO�ODZ��7KLV�DOVR�DSSOLHV�WR�%DPEHUJHU
V�FRPPHQWV�WR�EH�GLVFXVVHG�EHORZ��
�
�������� ,Q�LWV�MXGJPHQW��SDUD���������WKH�'LVWULFW�&RXUW�DWWDFKHG�LPSRUWDQFH�WR�WKH�DQVZHU�JLYHQ�E\�
%DPEHUJHU�WR�D�TXHVWLRQ�IURP�WKH�FKDLUPDQ�RI�WKH�FRQIHUHQFH�RQ���0DUFK�������7KH�FKDLUPDQ�DVNHG�
%DPEHUJHU�ZKHWKHU�LW�ZDV�QHFHVVDU\�WR�LQFOXGH�WKH�ZRUG�
UHJXODWLRQV
�LQ�$UWLFOH�������(&7��
%DPEHUJHU�DQVZHUHG��

�
³&KDLUPDQ��ZH¶YH�KHDUG�WKLV�TXHVWLRQ�DULVH�LQ�D�QXPEHU�RI�FRQWH[WV��,Q�RQH�FRQWH[W��WKH�/HJDO�6XE�
*URXS�VXJJHVWHG�WKDW�³LQ�DFFRUGDQFH�ZLWK�LWV�ODZ´��LQ�WKH�VLQJXODU��ZDV�VXIILFLHQWO\�EURDG�WR�FRYHU�WKH�
FRQVWLWXWLRQDO��VWDWXWRU\�DQG�UHJXODWRU\�ODZV�RI�D�FRXQWU\��EXW�RI�FRXUVH�LW�GRHV�GHSHQG�RQ�WKH�FRQWH[W��
,W�VHHPV�WKDW�WKLV�GHVLUH��KRZHYHU��WR�VSHFLI\�³UHJXODWLRQV´�GRHV�DULVH�RIWHQ��DQG�DSSDUHQWO\�LW�LV�
EHFDXVH�LW�LV�QRW��EHFDXVH�VRPH�QHJRWLDWLQJ�3DUWLHV�DUH��GR�QRW�FRQVLGHU�WKDW�LW�LV�FOHDU�IURP�WKH�
UHIHUHQFH��VR�,�DP�KHVLWDQW�WR�WU\�WR�JLYH�RYHUO\�DXWKRULWDWLYH�DGYLFH�RQ�VRPHWKLQJ�WKDW�UHDOO\�LV�
SUREDEO\�YHU\�GHSHQGHQW�RQ�FRQWH[W��

�
&KDLUPDQ�-RQHV��0D\�,�SXW�WKH�TXHVWLRQ�WKH�RWKHU�ZD\�DURXQG"�,V�WKHUH�DQ\�KDUP�LQ�LQFOXGLQJ�WKH�
ZRUG�³UHJXODWLRQV´"�,�PHDQ��IRU�FODULW\��LI�D�QXPEHU�RI�SHRSOH�DUH�XQVXUH��OHW¶V�LQFOXGH�LW�,�VXSSRVH"�

�
0U�%DPEHUJHU��:HOO�RI�FRXUVH��&KDLUPDQ��WKH�HIIHFW�LV�WR�VXJJHVW�WKDW�UHODWLYHO\�PLQRU�LPSHGLPHQWV�
LQ�WKH�IRUP�RI�UHJXODWLRQV��QR�PDWWHU�KRZ�LQVLJQLILFDQW�WKH\�PD\�EH��FDQ�EH�WKH�RFFDVLRQ�IRU�IDLOLQJ�WR�
DSSO\�WKH�7UHDW\�SURYLVLRQDOO\�ZKHQ�LQ�IDFW�WKRVH�UHJXODWLRQV�FRXOG�EH�EURXJKW�LQWR�FRQIRUPLW\�ZLWKRXW�
VHULRXV�HIIRUW��2Q�WKH�RWKHU�KDQG��RQH�FDQ�DUJXH�WKDW�WKH�ZRUG�³ODZV´�ZRXOG�FRYHU�UHJXODWLRQV��EXW�LW�
VLPSO\�GRHVQ¶W�SXW�DV�PXFK�VWUHVV�RQ�WKH�UHJXODWRU\�DVSHFW��DQG�VR�LW�LV�OHVV�OLNHO\�WR�EH�YLHZHG�WKDW�
ZD\�´���
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�
7KLV�GLVFXVVLRQ�ILUVW�RI�DOO�UHYHDOV�WKDW�WKH�GLVFXVVLRQ�LQ�WKH�
/HJDO�6XE�*URXS
�DERXW�WKH�LQFOXVLRQ�RI�
WKH�ZRUG�
UHJXODWLRQV
�KDG�QRW�OHG�WR�D�FOHDU�RXWFRPH�DQG�WKDW�LW�ZDV�XOWLPDWHO\�GHFLGHG�WR�LQFOXGH�WKH�
WHUP�LQ�WKH�WH[W�RI�WKH�/LPLWDWLRQ�&ODXVH�IRU�WKH�VDNH�RI�FRPSOHWHQHVV��EXW�ZLWKRXW�DQ\�FRPSHOOLQJ�
QHFHVVLW\�EHLQJ�SHUFHLYHG��)XUWKHUPRUH��LW�DSSHDUV�WKDW�ZKHQ�%DPEHUJHU�QRWHG�WKDW�WKH�WHUP�

UHJXODWLRQV
�UDLVHV�WKH�VXJJHVWLRQ�WKDW�
UHODWLYHO\�PLQRU�LPSHGLPHQWV
�PLJKW�VWDQG�LQ�WKH�ZD\�RI�WKH�
SURYLVLRQDO�DSSOLFDWLRQ�RI�WKH�7UHDW\��KH�ZDV�H[SUHVVLQJ�KLV�H[SHUW�YLHZ�DV�WR�ZKDW�WKDW�WHUP�VXJJHVWV��
,W�GRHV�QRW�VKRZ�WKDW�WKH�ZRUG�
UHJXODWLRQV
�ZDV�LQFOXGHG�LQ�WKH�WH[W�RI�WKH�7UHDW\�because�LW�ZDV�
FRQVLGHUHG�GHVLUDEOH�WR�KDYH�OHVV�LPSRUWDQW�LQFRQVLVWHQFLHV�ZLWK�QDWLRQDO�ODZ�DOVR�SUHYHQW�SURYLVLRQDO�
DSSOLFDWLRQ��0RUHRYHU��LW�LV�FOHDU�WKDW�%DPEHUJHU�VSRNH�RQ�KLV�RZQ�EHKDOI�DV�DQ�H[SHUW�ODZ\HU�DQG�QRW�
RQ�EHKDOI�RI�WKH�PHPEHUV�RI�WKH�
/HJDO�6XE�*URXS¶��$JDLQVW�WKLV�EDFNJURXQG��%DPEHUJHU
V�UHPDUN�LV�
QRW�GHFLVLYH�IRU�WKH�LQWHUSUHWDWLRQ�RI�WKH�/LPLWDWLRQ�&ODXVH��7R�VXP�XS��WKH�TXRWHG�SDVVDJH�FRQILUPV�
WKDW�WKH�DGGLWLRQ�RI�WKH�ZRUG�
UHJXODWLRQV
�ZDV�EDVHG�RQ�WKH�GHVLUH�WR�EH�DV�FRPSOHWH�DV�SRVVLEOH�LQ�WKH�
UHIHUHQFH�WR�QDWLRQDO�ODZ��EXW�WKDW�LW�ZDV�QRW�EDVHG�RQ�DQ\�PRUH�SURIRXQG�FRQVLGHUDWLRQV��
�
��������7KH�travaux préparatoires�IXUWKHU�FRQILUP�WKDW�WKH�/LPLWDWLRQ�&ODXVH�LV�QRW�DERXW�ZKHWKHU�D�
FRQWUDFWLQJ�SDUW\�LV�IDPLOLDU�ZLWK�WKH�principle�RI�SURYLVLRQDO�DSSOLFDWLRQ��7KH�travaux�FRQWDLQ�QR�
LQGLFDWLRQ�WKDW�WKH�QHJRWLDWRUV�WKRXJKW�RI�WKLV��2Q�WKH�FRQWUDU\��WKH�8QLWHG�6WDWHV��ZKLFK�LQLWLDWHG�WKH�
/LPLWDWLRQ�&ODXVH��VWDWHG�WR�KDYH�QR�LVVXHV�ZLWK�WKH�SULQFLSOH�RI�SURYLVLRQDO�DSSOLFDWLRQ��7KHUH�ZHUH�
VWDWHV�WKDW�KDG�SUREOHPV�ZLWK�WKH�SULQFLSOH�RI�SURYLVLRQDO�DSSOLFDWLRQ��EXW�WKH\�LQVLVWHG�RQ�WKH�
LQFOXVLRQ�RI�$UWLFOH�������D��(&7��VHH�EHORZ���
�
��������)LQDOO\��WKH�travaux préparatoires�FRQILUP�WKDW�PDNLQJ�D�GHFODUDWLRQ�LQ�DFFRUGDQFH�ZLWK�
$UWLFOH�������D��(&7�LV�QRW�D�FRQGLWLRQ�IRU�LQYRNLQJ�WKH�/LPLWDWLRQ�&ODXVH��$IWHU�DOO��WKH�travaux��DV�
UHIOHFWHG��DPRQJ�RWKHUV��LQ�WKH�RSLQLRQ�RI�3URIHVVRU�6FKULMYHU�RI���0DUFK���������VKRZ�WKDW�WKH�RSW�RXW�
SURYLGHG�IRU�LQ�$UWLFOH�������D��(&7�ZDV�RQO\�DGGHG�DW�D�UHODWLYHO\�ODWH�VWDJH��DIWHU�GUDIWV�IRU�$UWLFOH�
������(&7�KDG�EHHQ�FLUFXODWLQJ�IRU�VRPH�WLPH��LQ�RUGHU�WR�HQDEOH�D�QXPEHU�RI�VWDWHV��ZKLFK��GHVSLWH�
WKH�/LPLWDWLRQ�&ODXVH��FRQWLQXHG�WR�KDYH�LVVXHV�ZLWK�SURYLVLRQDO�DSSOLFDWLRQ�RI�WKH�7UHDW\��WR�UHQRXQFH�
SURYLVLRQDO�DSSOLFDWLRQ�DOWRJHWKHU�E\�VXEPLWWLQJ�D�GHFODUDWLRQ�WR�WKH�'HSRVLWDU\��7KLV�FRQILUPV�WKDW�
$UWLFOH�������D��(&7�ZDV�VHHQ�DV�DQ�DGGLWLRQDO�SRVVLELOLW\�IRU�DYRLGLQJ�SURYLVLRQDO�DSSOLFDWLRQ�DQG�QRW�
DV�D�FRQGLWLRQ�IRU�LQYRNLQJ�WKH�/LPLWDWLRQ�&ODXVH��
 
(vii) The meaning of 'not inconsistent’��
�
��������7KH�PHDQLQJ�RI�WKH�ZRUGV�
QRW�LQFRQVLVWHQW
�IROORZV�IURP�WKH�&RXUW�RI�$SSHDO
V�LQWHUSUHWDWLRQ�
RI�WKH�/LPLWDWLRQ�&ODXVH��7KLV�LQWHUSUHWDWLRQ�FRQFHUQV�ZKHWKHU�QDWLRQDO�ODZV�RU�UHJXODWLRQV�H[LVW�WKDW�
H[FOXGH�SURYLVLRQDO�DSSOLFDWLRQ�IRU�FHUWDLQ�WUHDW\�SURYLVLRQV��RU�W\SHV�RU�FDWHJRULHV�RI�VXFK�SURYLVLRQV��
,I�WKH�ODWWHU�LV�WKH�FDVH��SURYLVLRQDO�DSSOLFDWLRQ�RI�WKRVH�WUHDW\�SURYLVLRQV��RU�W\SHV�RU�FDWHJRULHV�RI�
VXFK�SURYLVLRQV��LV�
LQFRQVLVWHQW
�ZLWK�QDWLRQDO�ODZ��
�
��������7KH�SDUWLHV�DOVR�GHEDWHG�WKH�TXHVWLRQ�RI�KRZ�
LQFRQVLVWHQW
�VKRXOG�EH�LQWHUSUHWHG�LI�WKH�
LQWHUSUHWDWLRQ�RI�WKH�/LPLWDWLRQ�&ODXVH�RI�WKH�5XVVLDQ�)HGHUDWLRQ�VKRXOG�EH�IROORZHG��DFFRUGLQJ�WR�
ZKLFK�WKH�LQWHUSUHWDWLRQ�LV�ZKHWKHU�D�SURYLVLRQ�RI�WKH�(&7�LV�LQ�LWVHOI�QRW�LQFRQVLVWHQW�ZLWK�DQ\�UXOH�RI�
QDWLRQDO�ODZ��7KH�'LVWULFW�&RXUW�WRRN�WKLV�LQWHUSUHWDWLRQ�DV�LWV�VWDUWLQJ�SRLQW�DQG�LQ�WKDW�FRQWH[W�GHYRWHG�
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FRQVLGHUDWLRQV�WR�WKH�LQWHUSUHWDWLRQ�RI�WKH�WHUP�
LQFRQVLVWHQW
��ZKLFK�+9<�FKDOOHQJHG�RQ�DSSHDO��
&RQVLGHULQJ�WKDW�WKH�&RXUW�RI�$SSHDO�ZLOO�LQ�WKH�IROORZLQJ���VXSHUIOXRXVO\���H[DPLQH�ZKHWKHU��
DVVXPLQJ�WKH�LQWHUSUHWDWLRQ�JLYHQ�E\�WKH�5XVVLDQ�)HGHUDWLRQ�WR�WKH�/LPLWDWLRQ�&ODXVH��WKH�SURYLVLRQDO�
DSSOLFDWLRQ�RI�$UWLFOH����(&7�LV�LQFRQVLVWHQW�ZLWK�WKH�
FRQVWLWXWLRQ��ODZV�RU�UHJXODWLRQV
�RI�WKH�5XVVLDQ�
)HGHUDWLRQ��WKH�&RXUW�RI�$SSHDO�ZLOO�QRZ�GLVFXVV�WKH�LQWHUSUHWDWLRQ�JLYHQ�E\�WKH�'LVWULFW�&RXUW�WR�WKH�
WHUP�
LQFRQVLVWHQW
�DQG�WKH�JURXQGV�RI�DSSHDO�WKDW�+9<�KDYH�GLUHFWHG�DJDLQVW�LW��LQ�OLJKW�RI�WKH�
LQWHUSUHWDWLRQ�RI�WKH�/LPLWDWLRQ�&ODXVH�LQ�DFFRUGDQFH�ZLWK�WKH�SRVLWLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ��
�
��������7KH�'LVWULFW�&RXUW�DVVHVVHG��LQ�SDUD��������ZKHWKHU�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WKH�
DUELWUDWLRQ�FODXVH�RI�$UWLFOH����(&7�
LV�LQ�DFFRUGDQFH�ZLWK�WKH�5XVVLDQ�&RQVWLWXWLRQ��ODZV�RU�RWKHU�
UHJXODWLRQV¶��,W�UHMHFWHG�+9<
V�YLHZ�WKDW�$UWLFOH����(&7�LV�LQFRPSDWLEOH�ZLWK�5XVVLDQ�ODZ�RQO\�LI�WKDW�
WUHDW\�SURYLVLRQ�LV�SURKLELWHG�DQG�WKDW�WKHUH�LV�QR�LQFRQVLVWHQF\�LI�5XVVLDQ�ODZ�GRHV�QRW�H[SUHVVO\�
SURYLGH�IRU�WKDW�WUHDW\�SURYLVLRQ��7KH�'LVWULFW�&RXUW�KHOG�WKDW�LQFRQVLVWHQFLHV�FDQ�DOVR�EH�FRQVLGHUHG�WR�
ULVH�ZKHQ�VXFK�D�PHWKRG�RI�GLVSXWH�UHVROXWLRQ�KDV�QR�OHJDO�EDVLV��GRHV�QRW�ILW�LQWR�WKH�OHJDO�V\VWHP��RU�
LV�QRW�FRPSDWLEOH�ZLWK�WKH�SULQFLSOHV�DQG�SRLQWV�RI�GHSDUWXUH�ODLG�GRZQ�LQ��RU�NQRZDEOH�IURP�WKH�ODZV�
RI�WKH�5XVVLDQ�)HGHUDWLRQ��,Q�GRLQJ�VR��WKH�'LVWULFW�&RXUW�DWWDFKHG�LPSRUWDQFH�WR�WKH�IDFW�WKDW�
SURYLVLRQDO�DSSOLFDWLRQ�ILQGV�LWV�OHJLWLPDF\�LQ�WKH�VLJQLQJ�RI�WKH�7UHDW\�DQG�WKDW�WKH�VRYHUHLJQW\�RI�WKH�
VLJQDWRU\�SDUWLHV�LV�DW�VWDNH�LQ�D�QXPEHU�RI�SURYLVLRQV��,Q�SDUD��������WKH�'LVWULFW�&RXUW�FRQVLGHUHG�WKDW�
WKHUH�HYHQ�PD\�EH�DQ�LQFRQVLVWHQF\�ZLWK�5XVVLDQ�ODZ�LI�WKDW�ODZ�GRHV�QRW�LWVHOI�SURYLGH�IRU�WKH�
SRVVLELOLW\�RI�DUELWUDWLRQ�DV�SURYLGHG�IRU�LQ�$UWLFOH����(&7��,Q�SDUD��������WKH�'LVWULFW�&RXUW�FRQVLGHUHG�
WKDW�$UWLFOH������/),������GRHV�QRW�SURYLGH�DQ�
LQGHSHQGHQW�OHJDO�EDVLV
�IRU�VHWWOLQJ�GLVSXWHV�EHWZHHQ�
DQ�LQYHVWRU�DQG�D�VWDWH�WKURXJK�LQWHUQDWLRQDO�DUELWUDWLRQ�DV�SURYLGHG�IRU�LQ�$UWLFOH����(&7��,Q�SDUD��
������WKH�'LVWULFW�&RXUW�FRPHV�WR�WKH�VDPH�FRQFOXVLRQ�ZLWK�UHJDUG�WR�$UWLFOH����/),�������
�
��������+9<�DUH�FRQWHVWLQJ�WKLV�GHFLVLRQ�RQ�DSSHDO��$FFRUGLQJ�WR�+9<��
LQFRQVLVWHQW
�ZLWK�LPSOLHV�

LQFRQWURYHUWLEOH�LQFRQVLVWHQF\
��6WDWHPHQW�RI�$SSHDO�QR�������DQG�WKH�'LVWULFW�&RXUW�ZURQJO\�ORRNHG�
IRU�DQ�
LQGHSHQGHQW�OHJDO�EDVLV¶��$FFRUGLQJ�WR�+9<��WZR�SURYLVLRQV�DUH�
LQFRQVLVWHQW
�LI�WKH\�FDQQRW�EH�
DSSOLHG�VLPXOWDQHRXVO\��6WDWHPHQW�RI�$SSHDO�QR��������WKDW�LV�WR�VD\��ZKHUH�WKH�DSSOLFDWLRQ�RI�RQH�
SURYLVLRQ�UHVXOWV�LQ�D�EUHDFK�RI�WKH�RWKHU��6WDWHPHQW�RI�$SSHDO�1R��������DOVR�UHIHUUHG�WR�DV�WKH�

LPSRVVLELOLW\�RI�MRLQW�FRPSOLDQFH
��6WDWHPHQW�RI�*URXQGV�RI�$SSHDO�1R��������,Q�WKH�'HHG�RI����
)HEUXDU\�������+9<�FODULILHG�WKLV�E\�VWDWLQJ�WKDW�DQ�H[SOLFLW�SURKLELWLRQ�XQGHU�QDWLRQDO�ODZ�LV�QRW�
QHFHVVDULO\�UHTXLUHG��1R��������
�
������� 7KH�5XVVLDQ�)HGHUDWLRQ�WDNHV�WKH�YLHZ�WKDW�WKH�TXHVWLRQ�RI�ZKHWKHU�
LQFRQVLVWHQW
�PHDQV�WKDW�
WKHUH�PXVW�EH�DQ�undeniable�LQFRQVLVWHQF\�FDQQRW�EH�DGGUHVVHG�LQ�WKHVH�SURFHHGLQJV��DV�+9<�GLG�QRW�
DGYDQFH�VXFK�DQ�DUJXPHQW�LQ�WKH�DUELWUDWLRQ��'HIHQFH�RQ�$SSHDO�QR��������$V�LW�KDSSHQV��WKHUH�LV�DQ�
XQGHQLDEOH�FRQIOLFW�EHWZHHQ�$UWLFOH����(&7�DQG�5XVVLDQ�ODZ��'HIHQFH�RQ�$SSHDO�1R��������7KH�
'LVWULFW�&RXUW�UHVSRQGHG�WR�WKH�SRVLWLRQ�WKDW�+9<�KDG�WDNHQ�LQ�ILUVW�LQVWDQFH��DQG�WKDW�WKH\�DSSDUHQWO\�
DEDQGRQHG�DJDLQ�RQ�DSSHDO���ZKLFK�HQWDLOV�WKDW�$UWLFOH����(&7�LV�RQO\�
LQFRQVLVWHQW
�ZLWK�QDWLRQDO�ODZ�
LI�D�SURYLVLRQ�RI�QDWLRQDO�ODZ�H[SOLFLWO\�SURKLELWV�VXFK�DUELWUDWLRQ��7KDW�SRVLWLRQ�ZDV�ULJKWO\�UHMHFWHG�
E\�WKH�'LVWULFW�&RXUW��'HIHQFH�RQ�$SSHDO�1R�������,W�LV�FRUUHFW�WKDW�
LQFRQVLVWHQW
�UHTXLUHV�DQ�
LQFRQVLVWHQF\�ZLWK�QDWLRQDO�ODZ��QRW�WKDW�WKHUH�PXVW�EH�undeniable�LQFRQVLVWHQF\��'HIHQFH�RQ�$SSHDO�
QR��������$Q�LQFRQVLVWHQF\�ZLWK�QDWLRQDO�ODZ�DOVR�DULVHV�ZKHQ�WKHUH�LV�QR�VSHFLILF�OHJDO�SURYLVLRQ��EXW�
WKHUH�LV�LQFRQVLVWHQF\�ZLWK�WKH�OHJDO�V\VWHP��LQ�ZKLFK�UHJDUG�JHQHUDO�SULQFLSOHV�XQGHU�FRQVWLWXWLRQDO�
ODZ��VXFK�DV�WKH�VHSDUDWLRQ�RI�SRZHUV�DQG�WKH�SULPDU\�DXWKRULW\�RI�WKH�IHGHUDO�OHJLVODWLRQ�DUH�DOVR�
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LPSRUWDQW��'HIHQFH�RQ�$SSHDO�QR��������0RUHRYHU��WKH�5XVVLDQ�)HGHUDWLRQ�LV�RI�WKH�YLHZ�WKDW�WKH�
GLVFXVVLRQ�DERXW�WKH�ZRUGV�
QRW�LQFRQVLVWHQW�ZLWK
�LV�PHDQLQJOHVV��EHFDXVH�DOO�NLQGV�RI�H[SOLFLW�
VWDWXWRU\�SURYLVLRQV�VKRZ�WKDW�DUELWUDWLRQ�RI�WKH�FODLPV�RI�+9<�LV�PDQLIHVWO\�LQFRQVLVWHQW�ZLWK�
5XVVLDQ�ODZ��'HHG�RI����-XQH������1R��������
�
������� 7KH�&RXUW�RI�$SSHDO�REVHUYHV�WKDW�WKH�SDUWLHV�HVVHQWLDOO\�DJUHH�WKDW�WKH�WHVW�WR�EH�DSSOLHG�IRU�
WKH�SXUSRVHV�RI�WKH�/LPLWDWLRQ�&ODXVH��LQWHUSUHWHG�LQ�DFFRUGDQFH�ZLWK�WKH�SRVLWLRQ�RI�WKH�5XVVLDQ�
)HGHUDWLRQ��LV�ZKHWKHU�D�SDUWLFXODU�WUHDW\�SURYLVLRQ�LV�inconsistent�ZLWK�D�SURYLVLRQ�RI�QDWLRQDO�ODZ��
7KH�&RXUW�RI�$SSHDO�HQGRUVHV�WKLV�SULQFLSOH��+9<�DUH�QR�ORQJHU�PDLQWDLQLQJ�WKH�SRVLWLRQ�WDNHQ�E\�
WKHP�LQ�WKH�6WDWHPHQW�RI�$SSHDO��WKDW�WKLV�LQFRQVLVWHQF\�PXVW�EH�incontrovertible��WKDW�SRVLWLRQ�LV�DOVR�
LQFRUUHFW��DV�WKH�/LPLWDWLRQ�&ODXVH�GRHV�QRW�LPSRVH�WKDW�UHTXLUHPHQW��QRU�LV�LW�FRQWDLQHG�LQ�WKH�XVH�RI�D�
GRXEOH�QHJDWLRQ��
QRW�LQFRQVLVWHQW¶���7KH�&RXUW�RI�$SSHDO�KROGV�WKDW�WKH�TXHVWLRQ�RI�
LQFRQVLVWHQF\
�
FDQQRW�EH�DQVZHUHG�LQ�D�JHQHUDO�VHQVH��EXW�GHSHQGV�RQ�WKH�VSHFLILF�FRQWH[W�RI�WKH�UHOHYDQW�(&7�
SURYLVLRQ�DQG�QDWLRQDO�ODZ��$Q�
LQFRQVLVWHQF\
�ZLOO�LQ�DQ\�HYHQW�DULVH�ZKHQ�DQ�(&7�SURYLVLRQ�DQG�D�
SDUWLFXODU�UXOH�RI�QDWLRQDO�ODZ�FDQQRW�EH�DSSOLHG�VLPXOWDQHRXVO\�EHFDXVH�WKH�DSSOLFDWLRQ�RI�RQH�UXOH�
EULQJV�DERXW�WKH�YLRODWLRQ�RI�WKH�RWKHU��%DVHG�RQ�WKH�RSLQLRQV�RI�3URIHVVRU�6FKULMYHU�DQG�3URIHVVRU�
.ODEEHUV���DQG�WKH�FDVH�ODZ�FLWHG�WKHUH��IURP�ZKLFK�WKH�H[SHUWV�RI�WKH�5XVVLDQ�)HGHUDWLRQ�KDYH�QRW�
GLVWDQFHG�WKHPVHOYHV��DQG�LQ�DFFRUGDQFH�ZLWK�WKH�GHFLVLRQ�RI�WKH�DUELWUDO�WULEXQDO�LQ�WKH�<XNRV�&DSLWDO�
FDVH����WKH�FRXUW�LV�RI�WKH�YLHZ�WKDW�WKLV�FULWHULRQ�LV�LQ�DFFRUGDQFH�ZLWK�JHQHUDOO\�DFFHSWHG�VWDQGDUGV�RI�
LQWHUQDWLRQDO�ODZ�IRU�VLWXDWLRQV�FRQFHUQLQJ�SULRULW\�EHWZHHQ�WZR�FRQIOLFWLQJ�WUHDW\�SURYLVLRQV����7KH�
IDFW�WKDW�WKLV�FDVH�ODZ�UHODWHV�WR�WUHDWLHV�RWKHU�WKDQ�WKH�(&7�DQG�WR�FRQIOLFWV�EHWZHHQ�GLIIHUHQW�WUHDW\�
VWDQGDUGV�DQG�QRW�WR�FRQIOLFWV�EHWZHHQ�D�WUHDW\�QRUP�DQG�QDWLRQDO�ODZ��GRHV�QRW�GHWUDFW�IURP�LWV�
LPSRUWDQFH�LQ�WKH�LQWHUSUHWDWLRQ�RI�WKH�FRQFHSW�RI�
LQFRQVLVWHQF\
�LQ�$UWLFOH�������(&7��7KLV�GRHV�QRW�
H[FOXGH�WKH�SRVVLELOLW\�WKDW��DV�FRQVLGHUHG�DERYH��SDUD�����������WKHUH�PD\�DOVR�EH�DQ�LQFRQVLVWHQF\�
ZLWKLQ�WKH�PHDQLQJ�RI�$UWLFOH�������(&7�LQ�FDVHV�RWKHU�WKDQ�ZKHUH�D�WUHDW\�QRUP�DQG�D�UXOH�RI�QDWLRQDO�
ODZ�FDQQRW�EH�DSSOLHG�VLPXOWDQHRXVO\�ZLWKRXW�WKH�DSSOLFDWLRQ�RI�RQH�UXOH�EULQJLQJ�DERXW�D�YLRODWLRQ�RI�
WKH�RWKHU��IRU�H[DPSOH�LI�DQ�(&7�SURYLVLRQ�LV�LQFRPSDWLEOH�ZLWK�D�JHQHUDOO\�DFFHSWHG�YLHZ�RQ�WKH�ODZ�
LQ�WKH�VWDWH�FRQFHUQHG���
�
��������$V�QRWHG��WKH�'LVWULFW�&RXUW�KHOG�WKDW�$UWLFOH����(&7�LV�
LQFRQVLVWHQW
�ZLWK�QDWLRQDO�ODZ�HYHQ�LI�
VXFK�D�PHWKRG�RI�GLVSXWH�UHVROXWLRQ�KDV�QR�OHJDO�EDVLV�LQ�5XVVLDQ�ODZ��$GGLWLRQDOO\��WKH�'LVWULFW�&RXUW�
KHOG�WKDW�LQFRPSDWLELOLW\�ZLWK�5XVVLDQ�ODZ�PD\�H[LVW�HYHQ�LI�WKDW�ODZ�GRHV�QRW�LWVHOI�SURYLGH�IRU�WKH�
SRVVLELOLW\�RI�DUELWUDWLRQ�DV�SURYLGHG�IRU�LQ�$UWLFOH����(&7��$SSO\LQJ�WKLV�FULWHULRQ��WKH�'LVWULFW�&RXUW�
WKHQ�KHOG�WKDW�$UWLFOH������/),������GRHV�QRW�SURYLGH�DQ�
LQGHSHQGHQW�OHJDO�EDVLV
�IRU�DUELWUDWLRQ�
EHWZHHQ�+9<�DQG�WKH�5XVVLDQ�)HGHUDWLRQ�DQG�LQ�SDUD�������WKDW�WKH�VDPH�DSSOLHV�WR�$UWLFOH����/),�
������SDUD���������DERYH���+9<�ULJKWO\�FRQWHVW�WKLV�GHFLVLRQ�RI�WKH�'LVWULFW�&RXUW��7KH�WH[W�RI�$UWLFOH�
������(&7�GRHV�QRW�SURYLGH�DQ\�EDVLV�IRU�WKLV�LQWHUSUHWDWLRQ��QRU�GRHV�LW�IROORZ�IURP�WKH�FRQWH[W�RI�WKH�
7UHDW\��2Q�WKH�FRQWUDU\��WKH�'LVWULFW�&RXUW
V�MXGJPHQW�PHDQV�WKDW�WKH�(&7�SURYLVLRQV�FDQ�RQO\�EH�
SURYLVLRQDOO\�DSSOLHG�LI�WKHUH�LV�DOUHDG\�D�OHJDO�EDVLV�IRU�WKLV�LQ�QDWLRQDO�ODZ��7KLV�ZRXOG�GHSULYH�WKH�
SURYLVLRQDO�DSSOLFDWLRQ�RI�$UWLFOH�������(&7�RI�PXFK�RI�LWV�SUDFWLFDO�XVH�DQG�ZRXOG�QRW�EH�FRQVLVWHQW�
ZLWK�WKH�GHVLUH�H[SUHVVHG�LQ�WKDW�SURYLVLRQ�E\�WKH�FRQWUDFWLQJ�SDUWLHV�WR�SURYLVLRQDOO\�DSSO\�WKH�(&7�WR�
WKH�IXUWKHVW�H[WHQW�SRVVLEOH��,Q�VR�IDU�DV�WKH�'LVWULFW�&RXUW�KDV�DWWDFKHG�LPSRUWDQFH�WR�WKH�FLUFXPVWDQFH�
WKDW�WKH�VLJQDWRULHV
�VRYHUHLJQW\�LV�DW�VWDNH�E\�ZD\�RI�D�QXPEHU�RI�WKH�SURYLVLRQV�RI�WKH�(&7��SDUD��
�������WKLV�LV�LQFRUUHFW��,W�LV�XQFOHDU�ZK\�WKDW�FLUFXPVWDQFH�ZRXOG�LQIOXHQFH�WKH�LQWHUSUHWDWLRQ�RI�WKH�
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WHUP�
LQFRQVLVWHQW
�LQ�WKH�/LPLWDWLRQ�&ODXVH��$IWHU�DOO��LW�LV�SDUW�DQG�SDUFHO�RI�D�WUHDW\�WKDW�LW�UHVWULFWV�D�
VWDWH
V�VRYHUHLJQW\�WR�D�FHUWDLQ�H[WHQW��DQG�WKLV�DOVR�DSSOLHV�ZKHQ�D�VWDWH�DSSOLHV�D�WUHDW\�SURYLVLRQDOO\��
 
(viii) Conclusion on the interpretation of the Limitation Clause in Article 45(1) ECT and of 45(2)(a) 
ECT��
�
�������� ,W�PXVW�EH�FRQFOXGHG�WKDW�WKH�/LPLWDWLRQ�&ODXVH�LV�WR�EH�LQWHUSUHWHG�DV�PHDQLQJ�WKDW�D�VLJQDWRU\�
ZKLFK�KDV�QRW�PDGH�WKH�GHFODUDWLRQ�UHIHUUHG�WR�LQ�$UWLFOH�������D��(&7�LV�REOLJHG�WR�DSSO\�WKH�7UHDW\�
SURYLVLRQDOO\�H[FHSW�WR�WKH�H[WHQW�WKDW�SURYLVLRQDO�DSSOLFDWLRQ�RI�RQH�RU�PRUH�SURYLVLRQV�RI�WKH�(&7�LV�
FRQWUDU\�WR�QDWLRQDO�ODZ��LQ�WKH�VHQVH�WKDW�WKH�ODZV�RU�UHJXODWLRQV�RI�WKDW�VWDWH�SUHFOXGH�WKH�SURYLVLRQDO�
DSSOLFDWLRQ�RI�WUHDW\�SURYLVLRQV�RU�W\SHV�RU�FDWHJRULHV�RI�VXFK�SURYLVLRQV��7KLV�LQWHUSUHWDWLRQ�
FRUUHVSRQGV�ZLWK�WKDW�RI�WKH�DUELWUDO�WULEXQDO�LQ�WKH�<XNRV�&DSLWDO�FDVH����2Q�WKH�EDVLV�RI�WKH�5XVVLDQ�
)HGHUDWLRQ
V�LQWHUSUHWDWLRQ�RI�WKH�/LPLWDWLRQ�&ODXVH��WKHUH�LV�
LQFRQVLVWHQF\
�ZLWKLQ�WKH�PHDQLQJ�RI�
$UWLFOH�������(&7�LQ�DQ\�HYHQW�LI�D�WUHDW\�SURYLVLRQ�DQG�D�SDUWLFXODU�UXOH�RI�QDWLRQDO�ODZ�FDQQRW�EH�
DSSOLHG�VLPXOWDQHRXVO\�EHFDXVH�WKH�DSSOLFDWLRQ�RI�RQH�UXOH�EULQJV�DERXW�WKH�YLRODWLRQ�RI�WKH�RWKHU��
:KHWKHU��EHVLGHV�WKLV��DQ�
LQFRQVLVWHQF\
�DOVR�H[LVWV�GHSHQGV�RQ�WKH�VSHFLILF�FRQWH[W�RI�WKH�OHJLVODWLRQ�
DW�LVVXH��,Q�DQ\�HYHQW��WKHUH�LV�QR�
LQFRQVLVWHQF\
�LI�QDWLRQDO�ODZ�GRHV�QRW�SURYLGH�D�EDVLV�IRU��RU�GRHV�
QRW�SURYLGH�IRU��WKH�UHOHYDQW�SURYLVLRQ�RI�WKH�(&7��
�
�
���� �YL��$SSOLFDWLRQ�RI�/LPLWDWLRQ�&ODXVH�LQ�WKLV�FDVH��EDVHG�RQ�WKH�&RXUW�RI�$SSHDO
V�

LQWHUSUHWDWLRQ�RI�WKDW�SURYLVLRQ���
�
������ 7DNLQJ�WKH�LQWHUSUHWDWLRQ�RI�$UWLFOH�������(&7�DV�DFFHSWHG�E\�WKH�&RXUW�RI�$SSHDO�LQ�SDUD��
�������DERYH�DV�D�VWDUWLQJ�SRLQW��WKH�&RXUW�RI�$SSHDO�GHFLGHV�WKDW�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WKH�
(&7�LV�QRW�LQFRQVLVWHQW�ZLWK�WKH�
FRQVWLWXWLRQ��ODZV�RU�UHJXODWLRQV
�RI�WKH�5XVVLDQ�)HGHUDWLRQ��,W�KDV�QRW�
EHHQ�DVVHUWHG�RU�HYLGHQFHG�WKDW�5XVVLDQ�ODZ�FRPSULVHV�D�UXOH�WKDW�SUHFOXGHV�WKH�SURYLVLRQDO�
DSSOLFDWLRQ�RI�$UWLFOH����(&7��$UW�������)/,7�UHDGV��
�

³$Q�LQWHUQDWLRQDO�WUHDW\�RU�D�SDUW�WKHUHRI�PD\��SULRU�WR�LWV�HQWU\�LQWR�IRUFH��EH�DSSOLHG�E\�WKH�
5XVVLDQ�)HGHUDWLRQ�SURYLVLRQDOO\��LI�WKH�WUHDW\�LWVHOI�VR�SURYLGHV�RU�LI�DQ�DJUHHPHQW�WR�VXFK�HIIHFW�
KDV�EHHQ�UHDFKHG�ZLWK�WKH�SDUWLHV�WKDW�KDYH�VLJQHG�WKH�WUHDW\�´�

�
,W�IROORZV�WKDW�WKLV�SURYLVLRQ�GRHV�QRW�FRPSULVH�DQ\�OLPLWDWLRQ�DV�WR�WKH�WUHDW\�SURYLVLRQV��RU�W\SHV�RU�
FDWHJRULHV�RI�VXFK�SURYLVLRQV��WKDW�FDQ�EH�DSSOLHG�SURYLVLRQDOO\��7KH�5XVVLDQ�OHJDO�VFKRODUV�2VPLQLQ���

DQG�.DU]RY���FRQILUP�WKDW�WKHUH�DUH�QR�UHVWULFWLRQV�RQ�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WUHDWLHV�WKDW�KDYH�
WR�EH�UDWLILHG��1RWKLQJ�HOVH�IROORZV�IURP�$UWLFOH�������)/,7��WR�ZKLFK�WKH�&RXUW�RI�$SSHDO�ZLOO�UHWXUQ�
EHORZ�LQ�D�GLIIHUHQW�FRQWH[W��EHFDXVH�LW�GRHV�QRW�FRQWDLQ�D�UHVWULFWLRQ�ZLWK�UHJDUG�WR�WKH�QDWXUH�RI�WKH�
SURYLVLRQV�WKDW�PD\�RU�PD\�QRW�EH�DSSOLHG�SURYLVLRQDOO\��7KLV�PHDQV�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�ZDV�
REOLJHG�WR�DSSO\�$UWLFOH����RI�WKH�(&7�SURYLVLRQDOO\�DQG�WKDW�WKH�'LVWULFW�&RXUW�ZURQJO\�GHFLGHG�
RWKHUZLVH��7R�WKDW�H[WHQW��+9<¶V�JURXQGV�RI�DSSHDO�DUH�VXFFHVVIXO��
�
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������ 1HYHUWKHOHVV��WKH�&RXUW�RI�$SSHDO�ZLOO�H[DPLQH��VXSHUIOXRXVO\��ZKHWKHU�$UWLFOH����RI�WKH�(&7�
LV�LQFRQVLVWHQW�ZLWK�DQ\�SURYLVLRQ�RI�WKH�ODZ�RI�WKH�5XVVLDQ�)HGHUDWLRQ��RQ�WKH�EDVLV�RI�WKH�
LQWHUSUHWDWLRQ�JLYHQ�E\�WKH�5XVVLDQ�)HGHUDWLRQ�DQG�WKH�'LVWULFW�&RXUW�WR�WKH�/LPLWDWLRQ�&ODXVH��
�
����� �YLL��$SSOLFDWLRQ�RI�WKH�/LPLWDWLRQ�&ODXVH�LQ�WKLV�FDVH��EDVHG�RQ�WKH�5XVVLDQ�)HGHUDWLRQ
V�

LQWHUSUHWDWLRQ�RI�WKDW�SURYLVLRQ���
�
������ 7KH�5XVVLDQ�)HGHUDWLRQ�SXW�IRUZDUG�WKH�IROORZLQJ�WKUHH�LQGHSHQGHQW�JURXQGV�ZKLFK��LQ�LWV�
YLHZ��OHDG�WR�WKH�FRQFOXVLRQ�WKDW�DUELWUDWLRQ�DERXW�+9<
V�FODLPV�LV�LQFRQVLVWHQW�ZLWK�5XVVLDQ�ODZ�
�'HIHQFH�RQ�$SSHDO��QR��������
�
�D�� LW�LV�LQFRQVLVWHQW�ZLWK�WKH�SULQFLSOH�RI�WKH�VHSDUDWLRQ�RI�SRZHUV�HQVKULQHG�LQ�5XVVLD¶V�

�FRQVWLWXWLRQDO��ODZ�LI�WKH�*RYHUQPHQW��RQ�EHKDOI�RI�WKH�5XVVLDQ�)HGHUDWLRQ��ZHUH�WR�XQLODWHUDOO\�
DJUHH�WR�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�$UWLFOH����(&7��WUHDWLHV�FRQWDLQLQJ�DUELWUDWLRQ�FODXVHV�PXVW�
EH�UDWLILHG��

�
�E�� XQGHU�5XVVLDQ�ODZ��GLVSXWHV�FRQFHUQLQJ�SRZHUV�XQGHU�SXEOLF�ODZ��VXFK�DV�WD[�DQG�H[SURSULDWLRQ�

GLVSXWHV��FDQQRW�EH�VXEPLWWHG�WR�DUELWUDWLRQ��
�

�F�� XQGHU�5XVVLDQ�ODZ��VKDUHKROGHUV�DUH�QRW�HQWLWOHG�WR�EULQJ�DQ�DFWLRQ�LQ�FRQVHTXHQFH�RI�D�UHGXFWLRQ�
LQ�WKH�YDOXH�RI�WKHLU�VKDUHV�RQ�DFFRXQW�RI�GDPDJH�FDXVHG�WR�WKH�FRPSDQ\��

�
��������7KH�&RXUW�RI�$SSHDO�XQGHUVWDQGV�WKH�DUJXPHQW�RI�WKH�5XVVLDQ�)HGHUDWLRQ�LV�WKDW��RQ�WKHVH�
JURXQGV��$UWLFOH����(&7�LV�LQFRQVLVWHQW�ZLWK�LWV�
FRQVWLWXWLRQ��ODZV�RU�UHJXODWLRQV
�ZLWKLQ�WKH�PHDQLQJ�
RI�$UWLFOH�������(&7��'HIHQFH�RQ�$SSHDO��QR��������DQG�WKDW�LW�GRHV�QRW�DUJXH�WKDW�WKH�SHUVRQ�ZKR�KDV�
VLJQHG�WKH�7UHDW\�RQ�LWV�EHKDOI��HYHQ�DSDUW�IURP�$UWLFOH�������(&7��KDV�H[FHHGHG�KLV�KHU�FRPSHWHQFH�
E\�VLJQLQJ�D�WUHDW\�WKDW�LV�WR�EH�DSSOLHG�SURYLVLRQDOO\��7KLV�ZRXOG�DOVR�EH�LQFRQVLVWHQW�ZLWK�WKH�
XQGLVSXWHG�IDFW�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�KDV�DSSOLHG�WKH�(&7�SURYLVLRQDOO\��DW�OHDVW�LQ�SDUW��IRU�
PDQ\�\HDUV���
�
��������$W�ILUVW�LQVWDQFH��WKH�5XVVLDQ�)HGHUDWLRQ�DOVR�SXW�IRUZDUG�WKH�IROORZLQJ�DUJXPHQWV��$UWLFOH���F��
)/,7�H[SOLFLWO\�VWDWHV�WKDW�VLJQDWXUH�RI�D�WUHDW\�VKDOO�RQO\�EH�FRQVLGHUHG�DV�FRQVHQW�RI�WKH�5XVVLDQ�
)HGHUDWLRQ�WR�EH�ERXQG�E\�D�WUHDW\�³LI�WKH�WUHDW\�SURYLGHV�WKDW�VLJQDWXUH�VKDOO�KDYH�WKDW�HIIHFW�´�
$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��WKH�(&7�GRHV�QRW�FRQWDLQ�D�SURYLVLRQ�WR�WKDW�HIIHFW����7KLV�
DUJXPHQW�IDLOV�EHFDXVH�$UWLFOH�������(&7�GRHV�GHILQLWHO\�FRQWDLQ�VXFK�D�SURYLVLRQ��,W�SURYLGHV�WKDW�
µ>H@DFK�VLJQDWRU\¶��L�H��DQ\�VWDWH�WKDW�VLJQHG�WKH�7UHDW\��DJUHHV�WR�DSSO\�WKH�7UHDW\�SURYLVLRQDOO\��
�
������� $OWKRXJK�WKH�'LVWULFW�&RXUW�GLG�QRW�DGGUHVV�JURXQG��F���WKH�&RXUW�RI�$SSHDO�PXVW�GHFLGH�RQ�LW�
LQ�FRQQHFWLRQ�ZLWK�WKH�GHYROXWLYH�QDWXUH�RI�WKH�DSSHDO�DQG�ZLOO�GLVFXVV�WKLV�JURXQG�LQ�WKLV�FKDSWHU�RQ�
LQFRQVLVWHQF\�ZLWK�5XVVLDQ�ODZ��JLYHQ�LWV�FRKHUHQFH��
 
(a)��  The separation of powers��
�
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������ 7KH�5XVVLDQ�)HGHUDWLRQ¶V�SRVLWLRQ��DV�VHW�RXW��LQWHU�DOLD��LQ�WKH�'HIHQFH�RQ�$SSHDO��QRV������
�����RQ�WKLV�SRLQW�FDQ�EH�VXPPDULVHG�DV�IROORZV��7KH�&RQVWLWXWLRQ�LV�H[SOLFLWO\�EDVHG�RQ�WKH�SULQFLSOH�
RI�WKH�VHSDUDWLRQ�RI�SRZHUV��7KH�SRZHUV�RI�WKH�H[HFXWLYH�EUDQFK�DUH�OLPLWHG�E\�WKH�&RQVWLWXWLRQ�DQG�
IHGHUDO�OHJLVODWLRQ��DQG�WKH�SRZHUV�RI�WKH�JRYHUQPHQW�LQ�HQWHULQJ�LQWR�WUHDW\�REOLJDWLRQV�DUH�OLPLWHG��
7UHDWLHV�GHURJDWLQJ�IURP�WKH�ODZ�PXVW�EH�UDWLILHG�E\�D�IHGHUDO�ODZ��DQG�ZLWKRXW�UDWLILFDWLRQ��D�WUHDW\�
GRHV�QRW�WDNH�SUHFHGHQFH�RYHU�IHGHUDO�ODZV��7KLV�IROORZV�IURP�$UWLFOH����RI�WKH������/DZ�
2Q�WKH�
3URFHGXUH�IRU�WKH�&RQFOXVLRQ��3HUIRUPDQFH�DQG�'HQXQFLDWLRQ�RI�,QWHUQDWLRQDO�7UHDWLHV�RI�WKH�8665
��
DV�ZHOO�DV�IURP�$UWLFOH������DQG������RI�WKH�)/,7��7KHUHIRUH��WKH�5XVVLDQ�JRYHUQPHQW�FDQ�RQO\�
LQWURGXFH�JHQHUDO�DUELWUDWLRQ�UXOHV�LI�WKHUH�LV�DQ�DGHTXDWH�OHJDO�RU�FRQVWLWXWLRQDO�EDVLV�IRU�VXFK�UXOHV��
3URYLVLRQDO�DSSOLFDWLRQ�RI�D�WUHDW\�WKDW�GHURJDWHV�IURP�IHGHUDO�ODZ�UHTXLUHV�SDUOLDPHQWDU\�FRQVHQW��7KH�
*RYHUQPHQW�FDQQRW�LQGHSHQGHQWO\�WDNH�SRZHUV�IURP�WKH�MXGLFLDU\�DQG�DOORFDWH�WKHP�WR�WKLUG�SDUWLHV��
7KH�SRZHU�RI�WKH�JRYHUQPHQW�WR�DJUHH�WR�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�D�WUHDW\�LV�H[SOLFLWO\�OLPLWHG��
VLQFH�$UWLFOH�������)/,7�VWLSXODWHV�WKDW�D�GHFLVLRQ�WR�SURYLVLRQDOO\�DSSO\�WUHDWLHV�WKDW�GHURJDWH�IURP�
IHGHUDO�ODZV�IRU�PRUH�WKDQ�VL[�PRQWKV�UHTXLUHV�SDUOLDPHQWDU\�FRQVHQW��2QO\�UDWLILHG�WUHDWLHV�WDNH�
SUHFHGHQFH�RYHU�IHGHUDO�ODZV��DFFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ���
�
������ 7KH�5XVVLDQ�)HGHUDWLRQ
V�DUJXPHQW�LV�EDVHG�RQ�WKH�SUHPLVH�WKDW�$UWLFOH����(&7�FRQVWLWXWHV�D�
IRUP�RI�GLVSXWH�UHVROXWLRQ�WKDW�GHURJDWHV�IURP�RU�VXSSOHPHQWV�WKH�IHGHUDO�ODZV�RI�WKH�5XVVLDQ�
)HGHUDWLRQ��7KH�ILQGLQJV�EHORZ�ZLWK�UHJDUG�WR�WKH�VHFRQG�EDVLV��UHIHUUHG�WR�DERYH�LQ�SDUD��������XQGHU�
�E���ZLOO�VKRZ�WKDW�WKLV�SUHPLVH�LV�LQFRUUHFW��7KHVH�ILQGLQJV�ZLOO�VKRZ�LQ�SDUWLFXODU�WKDW�$UWLFOH���/),�
�����DQG�$UWLFOH����/),������DOORZ�LQWHUQDWLRQDO�DUELWUDWLRQ�RQ�LQYHVWPHQW�GLVSXWHV�LQ�VR�PDQ\�ZRUGV��
7KLV�PHDQV�WKDW�EDVLV��D��IDLOV�IRU�WKDW�UHDVRQ�DORQH��+RZHYHU��WKH�&RXUW�RI�$SSHDO�ZLOO�DOVR�FRQVLGHU�
ZKHWKHU�EDVLV��D��VXFFHHGV�LI�LW�LV�DVVXPHG�WKDW�$UWLFOH����(&7�FRQVWLWXWHV�D�IRUP�RI�GLVSXWH�UHVROXWLRQ�
WKDW�LQGHHG�GHURJDWHV�IURP�RU�VXSSOHPHQWV�WKH�IHGHUDO�ODZV�RI�WKH�5XVVLDQ�)HGHUDWLRQ��
�
������ 7KH�5XVVLDQ�)HGHUDWLRQ¶V�SRVLWLRQ�LV�HVVHQWLDOO\�WKDW�WKH�SRVVLELOLW\�RI�SURYLVLRQDOO\�DSSO\LQJ�D�
WUHDW\�LV�OLPLWHG�LQ�WKH�VHQVH�WKDW�WUHDWLHV�WKDW�GHURJDWH�IURP�RU�VXSSOHPHQW�IHGHUDO�ODZ��RU�DW�OHDVW�WKH�
SURYLVLRQV�WKHUHRI�WKDW�FRQVWLWXWH�VXFK�D�GHURJDWLRQ�RU�VXSSOHPHQW��FDQQRW�EH�SURYLVLRQDOO\�DSSOLHG��
�
������ :LWK�UHJDUG�WR�WKH�SURYLVLRQDO�DSSOLFDWLRQ�DQG�UDWLILFDWLRQ�RI�WUHDWLHV�RI�WKH�5XVVLDQ�
)HGHUDWLRQ��WKH�IROORZLQJ�LV�SURYLGHG�IRU�LQ�WKH�&RQVWLWXWLRQ�DQG�WKH�)/,7��,W�LV�LPSRUWDQW�WR�QRWH�WKDW�
WKH�5XVVLDQ�3DUOLDPHQW�KDV�WZR�KRXVHV��WKH�6WDWH�'XPD�DQG�WKH�
&RXQFLO�RI�)HGHUDWLRQ
��DOVR�NQRZQ�DV�
WKH�
)HGHUDWLRQ�&RXQFLO
���
�
$UWLFOH�������RI�WKH�&RQVWLWXWLRQ�UHDGV��
�

³8QLYHUVDOO\�UHFRJQL]HG�SULQFLSOHV�DQG�QRUPV�RI�LQWHUQDWLRQDO�ODZ�DV�ZHOO�DV�LQWHUQDWLRQDO�
DJUHHPHQWV�RI�WKH�5XVVLDQ�)HGHUDWLRQ�VKDOO�EH�DQ�LQWHJUDO�SDUW�RI�LWV�OHJDO�V\VWHP��,I�DQ�
LQWHUQDWLRQDO�DJUHHPHQW�RI�WKH�5XVVLDQ�)HGHUDWLRQ�HVWDEOLVKHV�UXOHV��ZKLFK�GLIIHU�IURP�WKRVH�
VWLSXODWHG�E\�ODZ��WKHQ�WKH�UXOHV�RI�WKH�LQWHUQDWLRQDO�DJUHHPHQW�VKDOO�EH�DSSOLHG�´�

�
$UWLFOH�����RI�WKH�&RQVWLWXWLRQ�SURYLGHV��
�
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³)HGHUDO�ODZV�DGRSWHG�E\�WKH�6WDWH�'XPD�RQ�WKH�IROORZLQJ�LVVXHV�PXVW�FRPSXOVRULO\�EH�H[DPLQHG�
E\�WKH�&RXQFLO�RI�)HGHUDWLRQ��
�«��
G��UDWLILFDWLRQ�DQG�GHQXQFLDWLRQ�RI�LQWHUQDWLRQDO�WUHDWLHV�RI�WKH�5XVVLDQ�)HGHUDWLRQ�´�

�
$UWLFOH����)/,7�SURYLGHV��LQWHU�DOLD��
�

����7KH�IROORZLQJ�LQWHUQDWLRQDO�WUHDWLHV�RI�WKH�5XVVLDQ�)HGHUDWLRQ�VKDOO�EH�VXEMHFW�WR�UDWLILFDWLRQ��
D�� LQWHUQDWLRQDO�WUHDWLHV�ZKRVH�LPSOHPHQWDWLRQ�UHTXLUHV�PRGLILFDWLRQ�RI�H[LVWLQJ�OHJLVODWLRQ�RU�WKH�

HQDFWPHQW�RI�QHZ�IHGHUDO�ODZV��RU�WKDW�VHW�RXW�UXOHV�GLIIHUHQW�IURP�WKRVH�SURYLGHG�IRU�E\�ODZ��
�

���$Q�LQWHUQDWLRQDO�WUHDW\�VKDOO�OLNHZLVH�EH�VXEMHFW�WR�UDWLILFDWLRQ�LI�WKH�SDUWLHV�KDYH�DJUHHG�WR�
VXEVHTXHQW�UDWLILFDWLRQ�ZKHQ�FRQFOXGLQJ�WKH�LQWHUQDWLRQDO�WUHDW\���

�
$UWLFOH����)/,7��µ'HFLVLRQV�WR�UDWLI\�LQWHUQDWLRQDO�WUHDWLHV�RI�WKH�5XVVLDQ�)HGHUDWLRQ¶��SURYLGHV��LQWHU�
DOLD��
�

³���7KH�6WDWH�'XPD�VKDOO�FRQVLGHU�SURSRVDOV�IRU�WKH�UDWLILFDWLRQ�RI�LQWHUQDWLRQDO�WUHDWLHV�DQG��DIWHU�
SUHOLPLQDU\�GLVFXVVLRQ�LQ�FRPPLWWHHV�DQG�FRPPLVVLRQV�RI�WKH�6WDWH�'XPD��PDNH�UHOHYDQW�
GHFLVLRQV��
)HGHUDO�ODZV�DGRSWHG�E\�WKH�6WDWH�'XPD�IRU�WKH�UDWLILFDWLRQ�RI�LQWHUQDWLRQDO�WUHDWLHV�RI�WKH�5XVVLDQ�
IHGHUDWLRQ�VKDOO�EH�VXEMHFW��LQ�DFFRUGDQFH�ZLWK�WKH�&RQVWLWXWLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ��WR�
PDQGDWRU\�FRQVLGHUDWLRQ�LQ�WKH�)HGHUDWLRQ�&RXQFLO�´�

�
$UWLFOH����)/,7��µ3URYLVLRQDO�DSSOLFDWLRQ�RI�LQWHUQDWLRQDO�WUHDWLHV�E\�WKH�5XVVLDQ�)HGHUDWLRQ¶��UHDGV��
�

����$Q�LQWHUQDWLRQDO�WUHDW\�RU�D�SDUW�WKHUHRI�PD\��SULRU�WR�LWV�HQWU\�LQWR�IRUFH��EH�DSSOLHG�E\�WKH�
5XVVLDQ�)HGHUDWLRQ�SURYLVLRQDOO\��LI�WKH�WUHDW\�LWVHOI�VR�SURYLGHV�RU�LI�DQ�DJUHHPHQW�WR�VXFK�HIIHFW�
KDV�EHHQ�UHDFKHG�ZLWK�WKH�SDUWLHV�WKDW�KDYH�VLJQHG�WKH�WUHDW\��
�
���'HFLVLRQV�RQ�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�D�WUHDW\�RU�D�SDUW�RI�D�WUHDW\�E\�WKH�5XVVLDQ�
)HGHUDWLRQ�VKDOO�EH�PDGH�E\�WKH�ERG\�WKDW�KDV�WDNHQ�WKH�GHFLVLRQ�WR�VLJQ�WKH�LQWHUQDWLRQDO�WUHDW\�
DFFRUGLQJ�WR�WKH�SURFHGXUH�VHW�RXW�LQ�$UWLFOH����RI�WKLV�)HGHUDO�/DZ��
�
,I�DQ�LQWHUQDWLRQDO�WUHDW\���WKH�GHFLVLRQ�RQ�WKH�DFFHSWDQFH�RI�WKH�ELQGLQJ�FKDUDFWHU�RI�ZKLFK�LQ�
UHVSHFW�RI�WKH�5XVVLDQ�)HGHUDWLRQ�LV��XQGHU�WKLV�)HGHUDO�/DZ��WR�EH�SDVVHG�LQ�WKH�IRUP�RI�D�)HGHUDO�
/DZ���SURYLGHV�IRU�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�D�WUHDW\�RU�D�SDUW�WKHUHRI��RU�LI�DQ�DJUHHPHQW�DV�WR�
VXFK�SURYLVLRQDO�DSSOLFDWLRQ�ZDV�UHDFKHG�DPRQJ�WKH�SDUWLHV�LQ�VRPH�RWKHU�PDQQHU��WKHQ�WKLV�WUHDW\�
VKDOO�EH�VXEPLWWHG�WR�WKH�6WDWH�'XPD�ZLWKLQ�VL[�PRQWKV�IURP�WKH�VWDUW�RI�LWV�SURYLVLRQDO�DSSOLFDWLRQ��
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7KH�WHUP�RI�SURYLVLRQDO�DSSOLFDWLRQ�PD\�EH�SURORQJHG�E\�ZD\�RI�D�GHFLVLRQ�WDNHQ�LQ�D�IRUP�RI�D�
IHGHUDO�ODZ�DFFRUGLQJ�WR�WKH�SURFHGXUH�VHW�RXW�LQ�$UWLFOH����RI�WKLV�ODZ�IRU�WKH�UDWLILFDWLRQ�RI�
LQWHUQDWLRQDO�WUHDWLHV��
�
���8QOHVV�WKH�LQWHUQDWLRQDO�WUHDW\�RWKHUZLVH�SURYLGHV��RU�WKH�UHVSHFWLYH�6WDWHV�RWKHUZLVH�DJUHH��WKH�
SURYLVLRQDO�DSSOLFDWLRQ�RI�D�WUHDW\�E\�WKH�5XVVLDQ�)HGHUDWLRQ�RU�D�SDUW�WKHUHRI�VKDOO�EH�WHUPLQDWHG�
XSRQ�QRWLILFDWLRQ�WR�WKH�RWKHU�6WDWHV�WKDW�DSSO\�WKH�WUHDW\�SURYLVLRQDOO\�RI�WKH�LQWHQWLRQ�RI�WKH�
5XVVLDQ�)HGHUDWLRQ�QRW�WR�EHFRPH�D�SDUW\�WR�WKH�WUHDW\����

�
������� 7KH�IDFW�WKDW�WKH�(&7�PXVW�EH�UDWLILHG�LQ�RUGHU�WR�HQWHU�LQWR�IRUFH�LV�QRW�LQ�GLVSXWH��WKLV�DOUHDG\�
IROORZV�IURP�$UWLFOH����(&7��7KDW�WKH�5XVVLDQ�)HGHUDWLRQ�KDV�QRW�UDWLILHG�WKH�(&7�LV�DOVR�D�IDFW��7KH�
(&7�ZDV�VXEPLWWHG�WR�WKH�'XPD�RQ����$XJXVW������EXW�KDV�QRW�EHHQ�UDWLILHG���
�
������� 7KH�)/,7�HQWHUHG�LQWR�IRUFH�RQ����-XO\�������WKHUHIRUH�DIWHU�WKH�5XVVLDQ�)HGHUDWLRQ�KDG�VLJQHG�
WKH�(&7��7KLV�$FW�GRHV�QRW�FRQWDLQ�DQ\�WUDQVLWLRQDO�SURYLVLRQV��7KH�5XVVLDQ�)HGHUDWLRQ�WDNHV�WKH�
SRVLWLRQ�WKDW�RQO\�$UWLFOH�������)/,7�KDV�EHHQ�JUDQWHG�UHWURDFWLYH�HIIHFW��7KH�5XVVLDQ�)HGHUDWLRQ�
IXUWKHU�DUJXHG�WKDW�DW�WKH�WLPH�WKH�(&7�ZDV�VLJQHG�WKHUH�ZDV�QR�VSHFLILF�OHJDO�RU�FRQVWLWXWLRQDO�
UHJXODWLRQ�RQ�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WUHDWLHV�DQG�WKDW�EHIRUH�WKH�)/,7�HQWHUHG�LQWR�IRUFH��LW�ZDV�
QHFHVVDU\�WR�YHULI\��EDVHG�RQ�JHQHUDO�OHJDO�RU�FRQVWLWXWLRQDO�SURYLVLRQV��ZKHWKHU�WKH�*RYHUQPHQW�KDG�
WKH�SRZHU�WR�DJUHH�XQLODWHUDOO\�WR�SURYLVLRQDOO\�DSSO\�D�WUHDW\�RQ�EHKDOI�RI�WKH�5XVVLDQ�)HGHUDWLRQ�
�'HIHQFH�RQ�$SSHDO��QR���������
�
��������7KH�&RXUW�RI�$SSHDO�WDNHV�DV�D�VWDUWLQJ�SRLQW�WKDW�DW�WKH�WLPH�RI�5XVVLDQ�)HGHUDWLRQ
V�VLJQLQJ�
RI�WKH�(&7��LQ�VR�IDU�DV�UHOHYDQW�LQ�WKLV�PDWWHU��DQG�ZLWK�WKH�H[FHSWLRQ�RI�$UWLFOH�������)/,7��QR�
VXEVWDQWLDOO\�GLIIHUHQW�UXOHV�DSSOLHG�WKDQ�WKRVH�FXUUHQWO\�ODLG�GRZQ�LQ�WKH�)/,7��7KHUH�DUH�QR�
LQGLFDWLRQV�WKDW�WKLV�ODZ�LQWURGXFHG�QHZ�UXOHV�LQ�WKH�ILHOG�RI�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WUHDWLHV��
5DWKHU��LW�LV�SODXVLEOH�WKDW�LQ�WKH�DUHD�RI�SURYLVLRQDO�DSSOLFDWLRQ�WKH�)/,7�LQWHQGHG�WR�VHHN�DOLJQPHQW�
ZLWK�SUHYLRXVO\�H[LVWLQJ�SUDFWLFH��7KLV�SUDFWLFH�PHDQW�WKDW�WUHDWLHV�ZHUH�EURDGO\�DSSOLHG�RQ�D�
SURYLVLRQDO�EDVLV�DQG�WKDW�WKLV�ZDV�DOVR�WKH�FDVH�ZLWK�WUHDWLHV�WKDW�FRQWDLQHG�GHURJDWLRQV�IURP�H[LVWLQJ�
OHJLVODWLRQ��VHH�SDUDV����������������EHORZ���7KH�5XVVLDQ�)HGHUDWLRQ�KDV�EHHQ�D�SDUW\�WR�WKH�9&/7�
VLQFH���������$UWLFOH����9&/7�UHJXODWHV�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WUHDWLHV��SDUDJUDSKV���DQG���RI�
WKDW�$UWLFOH����DUH�LGHQWLFDO�LQ�VXEVWDQFH�WR�$UWLFOH�������DQG�����)/,7�UHVSHFWLYHO\��3XUVXDQW�WR�
$UWLFOH�������RI�WKH�&RQVWLWXWLRQ��WKH�WUHDWLHV�RI�WKH�5XVVLDQ�)HGHUDWLRQ�DUH�DQ�LQWHJUDO�SDUW�RI�LWV�OHJDO�
V\VWHP��$UWLFOH����9&/7�ZDV�WKXV�DOUHDG\�SDUW�RI�WKH�5XVVLDQ�OHJDO�RUGHU�EHIRUH�WKH�HQWU\�LQWR�IRUFH�
RI�WKH�)/,7���
�
�������� ,Q�DGGLWLRQ��WKH�)/,7�HQWHUHG�LQWR�IRUFH�EHIRUH�WKH�(&7�ZDV�VXEPLWWHG�WR�WKH�6WDWH�'XPD�RQ�
���$XJXVW������DQG�WKXV�EHIRUH�WKH�UDWLILFDWLRQ�SURFHVV�KDG�SURSHUO\�EHJXQ��7KH�WLPH�RI�HQWU\�LQWR�
IRUFH�RI�WKH�)/,7�LV�DOVR�EHIRUH�WKH�WLPH�WKDW�+9<�DGGUHVVHG�LWV�UHTXHVW�IRU�DUELWUDWLRQ�WR�WKH�5XVVLDQ�
)HGHUDWLRQ��WKXV�LQGLFDWLQJ�WKDW�LW�DFFHSWHG�WKH�RIIHU�RI�DUELWUDWLRQ�FRQWDLQHG�LQ�$UWLFOH����(&7��
7KHUHIRUH��WKH�&RXUW�RI�$SSHDO�FDQQRW�EXW�FRQFOXGH�WKDW�WKH�)/,7�LV�DSSOLFDEOH�WR�WKH�TXHVWLRQ�DW�LVVXH�
KHUH��L�H��ZKHWKHU�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WKH�(&7��GHVSLWH�WKH�IDFW�WKDW�WKH�(&7�KDV�QRW�EHHQ�
UDWLILHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ��HQWDLOV�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�LV�ERXQG�E\�WKH�DUELWUDWLRQ�
FODXVH�RI�$UWLFOH����(&7���
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�
�������� ,Q�DGGLWLRQ��WR�WKH�H[WHQW�WKDW�WKH�)/,7�FRQWDLQV�HYHQ�IHZHU�OLPLWDWLRQV�RQ�WKH�SURYLVLRQDO�
DSSOLFDWLRQ�RI�WUHDWLHV�WKDQ�WKRVH�WKDW�DSSOLHG�EHIRUH�LWV�HQWU\�LQWR�IRUFH��WKH�)/,7�PXVW�EH�DSSOLHG�RQ�
WKH�EDVLV�RI�WKH�SULQFLSOH�WKDW�D�VWDWH�LV�IUHH�WR�UHPRYH�QDWLRQDO�REVWDFOHV�WKDW�SUHFOXGH�RU�OLPLW�
SURYLVLRQDO�DSSOLFDWLRQ�DW�WKH�WLPH�RI�VLJQLQJ�D�7UHDW\��EXW�QRW�WR�LQWURGXFH�QHZ�REVWDFOHV����
,PSOHPHQWDWLRQ�LQ�JRRG�IDLWK�RI�WKH�WUHDW\�LQ�TXHVWLRQ�WKHQ�HQWDLOV�WKDW�WKH�ROG�OLPLWDWLRQ�LV�QRW�LQYRNHG�
DJDLQVW�WKH�RWKHU�VWDWHV�RU��DV�LQ�WKLV�FDVH��DJDLQVW�LQYHVWRUV�ZKR�KDYH�EHHQ�JUDQWHG�FHUWDLQ�ULJKWV�E\�
WKH�7UHDW\��VXFK�DV�$UWLFOH����(&7���EXW�WKDW�WKH�QHZ�PRUH�IDYRXUDEOH�UHJLPH�LV�DSSOLHG��,W�LV�LQ�OLQH�
ZLWK�WKLV�SULQFLSOH�WKDW�WKH�TXHVWLRQ�RI�ZKHWKHU�D�YDOLG�DUELWUDWLRQ�DJUHHPHQW�KDV�EHHQ�FRQFOXGHG�
EHFDXVH�+9<�DGGUHVVHG�D�UHTXHVW�IRU�DUELWUDWLRQ�WR�WKH�5XVVLDQ�)HGHUDWLRQ�LQ������ZLOO�EH�DVVHVVHG�RQ�
WKH�EDVLV�RI�WKH�VLWXDWLRQ�H[LVWLQJ�DW�WKDW�WLPH��LQ�VR�IDU�DV�WKLV�LV�PRUH�IDYRXUDEOH�WR�+9<�WKDQ�DW�WKH�
WLPH�WKH�(&7�ZDV�VLJQHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ���7KHUHIRUH��LQ�VR�IDU�DV�LW�PXVW�HYHQ�EH�KHOG�WKDW�
WKHUH�ZDV�D�SHULRG�EHWZHHQ�WKH�WLPH�RI�WKH�VLJQLQJ�RI�WKH�(&7�DQG�WKH�HQWU\�LQWR�IRUFH�RI�WKH�)/,7�
GXULQJ�ZKLFK�$UWLFOH����(&7�FRXOG�QRW�EH�SURYLVLRQDOO\�DSSOLHG��WKLV�GRHV�QRW�SUHFOXGH�WKDW�
SURYLVLRQDO�DSSOLFDWLRQ�ZDV�LQ�SULQFLSOH�SRVVLEOH�IURP������SXUVXDQW�WR�WKH�UXOHV�LQWURGXFHG�E\�WKH�
)/,7���
�
������� $V�UHJDUGV�WKH�DSSOLFDELOLW\�RI�$UWLFOH�������)/,7��WKH�IROORZLQJ�LV�LPSRUWDQW��7KH�5XVVLDQ�
)HGHUDWLRQ�DUJXHV�WKDW�WKLV�SDUDJUDSK�ZDV�JLYHQ�UHWURDFWLYH�HIIHFW�E\�3UHVLGHQWLDO�'HFUHH�RI���$XJXVW�
������TXRWHG�LQ�WKH�'HIHQFH�RQ�$SSHDO��QR�������IRRWQRWH������7KH�TXHVWLRQ�ZKHWKHU�WKLV�SURYLVLRQ�
KDV�LQGHHG�EHHQ�JLYHQ�µUHWURDFWLYH�HIIHFW¶��ZKLFK�+9<�GLVSXWH��PD\�UHPDLQ�XQDQVZHUHG��$V�WKH�)/,7�
GRHV�QRW�FRQWDLQ�WUDQVLWLRQDO�SURYLVLRQV��LW�LV�REYLRXV�WKDW��DW�WKH�WLPH�RI�LWV�HQWU\�LQWR�IRUFH��WKLV�ODZ�
DSSOLHG�WR�WUHDWLHV�WKDW�DW�WKDW�WLPH�ZHUH�DOUHDG\�EHLQJ�SURYLVLRQDOO\�DSSOLHG�EXW�KDG�QRW�\HW�EHHQ�
UDWLILHG��7KLV�DOVR�VHHPV�WR�EH�WKH�PRVW�SODXVLEOH�WHQRU�RI�WKH�3UHVLGHQWLDO�'HFUHH�RI���$XJXVW�������
7KLV�PHDQV�WKDW�WKH�(&7�VKRXOG�KDYH�EHHQ�VXEPLWWHG�WR�WKH�6WDWH�'XPD�ZLWKLQ�VL[�PRQWKV�RI����-XO\�
������ZKLFK�GLG�QRW�KDSSHQ���
�
������� 7KH�SRVLWLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ�WKDW�$UWLFOH����(&7�FDQQRW�EH�SURYLVLRQDOO\�DSSOLHG�
EHFDXVH�WKH�(&7�LV�D�WUHDW\�WKDW�PXVW�EH�UDWLILHG�XQGHU�5XVVLDQ�ODZ�LV�LQFRUUHFW�LQ�WKH�RSLQLRQ�RI�WKH�
&RXUW�RI�$SSHDO��7KHUH�LV�QR�UXOH�LQ�5XVVLDQ�ODZ�WKDW�WKH�JRYHUQPHQW
V�SRZHU�WR�DJUHH�WR�WKH�
SURYLVLRQDO�DSSOLFDWLRQ�RI�WUHDWLHV�LV�OLPLWHG�LQ�WKH�VHQVH�WKDW�SURYLVLRQDO�DSSOLFDWLRQ�FDQQRW�UHODWH�WR�
WUHDWLHV�WKDW�DUH�VXEMHFW�WR�UDWLILFDWLRQ�EHFDXVH�WKH\�FRQWDLQ�SURYLVLRQV�WKDW�GHURJDWH�IURP�RU�
VXSSOHPHQW�IHGHUDO�OHJLVODWLRQ��7KHUH�LV�QR�VXFK�OLPLWDWLRQ�LQ�WKH�&RQVWLWXWLRQ�RU�WKH�)/,7��,Q�
SDUWLFXODU��$UWLFOH�������)/,7�LQFOXGHV�QR�UHVHUYDWLRQ�ZKDWVRHYHU�LQ�WKLV�UHVSHFW��EHFDXVH�LW�PDNHV�
SURYLVLRQDO�DSSOLFDWLRQ�VXEMHFW�RQO\�WR�WKH�FRQGLWLRQ�WKDW�SURYLVLRQDO�DSSOLFDWLRQ�KDV�EHHQ�DJUHHG�E\�
WKH�VLJQDWRULHV��6LPLODUO\��$UWLFOH�������)/,7�GRHV�QRW�SODFH�DQ\�OLPLWDWLRQV�RQ�WKH�GHFLVLRQ�PDNLQJ�
UHJDUGLQJ�SURYLVLRQDO�DSSOLFDWLRQ��ZKHUH�LW�SURYLGHV��ZLWKRXW�UHVHUYDWLRQ��WKDW�WKH�ERG\�WKDW�PDGH�WKH�
GHFLVLRQ�WR�VLJQ�WKH�WUHDW\�LQ�TXHVWLRQ�DOVR�GHFLGHV�ZKHWKHU�WKDW�WUHDW\�LV�WR�EH�DSSOLHG�SURYLVLRQDOO\���
�
������� 0RUHRYHU��LW�GRHV�QRW�DSSHDU�WKDW��SULRU�WR�WKH�HQWU\�LQWR�IRUFH�RI�WKH�)/,7��WKHUH�ZHUH�DQ\�
OLPLWDWLRQV�RQ�WKH�SRVVLELOLW\�RI�SURYLVLRQDOO\�DSSO\LQJ�D�WUHDW\��7KH������/DZ�µ2Q�WKH�3URFHGXUH�IRU�
WKH�&RQFOXVLRQ��3HUIRUPDQFH�DQG�'HQXQFLDWLRQ�RI�,QWHUQDWLRQDO�7UHDWLHV�RI�WKH�8665¶�FRQWDLQHG�QR�
SURYLVLRQV�RQ�SURYLVLRQDO�DSSOLFDWLRQ�DQG�WKXV�QR�SURYLVLRQV�OLPLWLQJ�SURYLVLRQDO�DSSOLFDWLRQ��7KH�
5XVVLDQ�)HGHUDWLRQ�DOVR�KDV�QRW�LGHQWLILHG�VSHFLILF�OLPLWDWLRQV�RQ�SURYLVLRQDO�DSSOLFDWLRQ��DV�LW�DUJXHV�
WKDW�SULRU�WR�WKH�HQWU\�LQWR�IRUFH�RI�WKH�)/,7��D�GHWHUPLQDWLRQ�KDG�WR�EH�PDGH�RQ�WKH�EDVLV�RI�JHQHUDO�
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OHJDO�RU�FRQVWLWXWLRQDO�SURYLVLRQV�ZKHWKHU�WKH�*RYHUQPHQW�ZDV�FRPSHWHQW�WR�DJUHH�XQLODWHUDOO\�RQ�
EHKDOI�RI�WKH�5XVVLDQ�)HGHUDWLRQ�WR�SURYLVLRQDOO\�DSSO\�D�WUHDW\��'HIHQFH�RQ�$SSHDO��QR��������
3URYLVLRQDO�DSSOLFDWLRQ�RI�WUHDWLHV�WKDW�FRQWDLQ�SURYLVLRQV�WKDW�GHURJDWH�IURP�H[LVWLQJ�OHJLVODWLRQ�ZDV�
DOVR�FRPPRQ�EHIRUH�WKH�)/,7¶V�HQWU\�LQWR�IRUFH��7KH�&RXUW�RI�$SSHDO�ZLOO�FRQILQH�LWVHOI�KHUH�WR�
UHIHUULQJ�WR�WKH�IROORZLQJ�WUHDWLHV��
�
������� �7KH�
0DULWLPH�%RXQGDU\�$JUHHPHQW
�RI���-XQH�������ZKLFK�HVWDEOLVKHG�WKH�ERUGHU�LQ�WKH�
%HULQJ�6HD�EHWZHHQ�WKH�5XVVLDQ�)HGHUDWLRQ�DQG�WKH�8QLWHG�6WDWHV��KDV�EHHQ�SURYLVLRQDOO\�DSSOLHG�
VLQFH����-XQH���������HYHQ�WKRXJK�LW�LV�D�WUHDW\�WKDW�PXVW�EH�UDWLILHG��5DWLILFDWLRQ�LV�UHTXLUHG�SXUVXDQW�
WR�$UWLFOH����RI�WKH�/DZ�RI������µ2Q�WKH�3URFHGXUH�IRU�WKH�&RQFOXVLRQ��3HUIRUPDQFH�DQG�'HQXQFLDWLRQ�
RI�,QWHUQDWLRQDO�7UHDWLHV�RI�WKH�8665¶��DV�WKH�
0DULWLPH�%RXQGDU\�$JUHHPHQW
�VR�SURYLGHV�LQ�LWV�
$UWLFOH���DQG�EHFDXVH�WKDW�WUHDW\�UHODWHV�WR�WKH�µWHUULWRULDO�GHPDUFDWLRQ�RI�WKH�8�6�6�5�¶����$QRWKHU�
H[DPSOH�LV�WKH�µ$JUHHPHQW�HVWDEOLVKLQJ�DQ�,QWHUQDWLRQDO�6FLHQFH�DQG�7HFKQRORJ\�&HQWUH¶��VLJQHG�RQ�
���1RYHPEHU������DQG�GHFODUHG�SURYLVLRQDOO\�DSSOLFDEOH�E\�PHDQV�RI�DQ�DGGLWLRQDO�3URWRFRO�RI����
'HFHPEHU���������$V�WKLV�DJUHHPHQW��LQ�LWV�$UWLFOHV�;,�DQG�;,,��JUDQWHG�FHUWDLQ�LPPXQLWLHV�WR�WKH�

&HQWUH
��ZKLFK�ZDV�KHDGTXDUWHUHG�LQ�WKH�5XVVLDQ�)HGHUDWLRQ��VHH�$UWLFOH�,;�$���DQG�LWV�HPSOR\HHV��LW�
GHURJDWHG�IURP�H[LVWLQJ�5XVVLDQ�ODZ�WR�WKDW�H[WHQW�DQG�KDG�WR�EH�UDWLILHG�SXUVXDQW�WR�$UWLFOH����RI�WKH�
/DZ�RI������µ2Q�WKH�3URFHGXUH�IRU�WKH�&RQFOXVLRQ��3HUIRUPDQFH�DQG�'HQXQFLDWLRQ�RI�,QWHUQDWLRQDO�
7UHDWLHV�RI�WKH�8665¶���
�
������� 7KH�5XVVLDQ�)HGHUDWLRQ�UHVSRQGHG�WR�WKLV�E\�VWDWLQJ��LQ�HVVHQFH��WKDW�LW�LV�FRQFHLYDEOH�WKDW�D�
WUHDW\�ZDV�µDFFLGHQWDOO\¶�DSSOLHG�IURP�WLPH�WR�WLPH�WKDW�GHURJDWHG�IURP�WKH�ODZ��WKDW�WKLV�GRHV�QRW�
PHDQ�WKDW�WKLV�LV�LQ�DFFRUGDQFH�ZLWK�WKH�&RQVWLWXWLRQ�DQG��PRUHRYHU��WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�QHYHU�
DJUHHV�WR�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�DUELWUDWLRQ��+RZHYHU��WKH�&RXUW�RI�$SSHDO�ILQGV�LW�LPSODXVLEOH�
WKDW�WKH��\HDUV�ORQJ��SURYLVLRQDO�DSSOLFDWLRQ�RI�WUHDWLHV�WKDW�GHURJDWH�IURP�WKH�ODZ�LV�WKH�UHVXOW�RI�
LQDGYHUWHQF\��,W�LV�SODXVLEOH�WKDW�LI��DV�WKH�5XVVLDQ�)HGHUDWLRQ�DVVHUWV��WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�
VXFK�WUHDWLHV�KDG�EHHQ�XQFRQVWLWXWLRQDO��WKLV�ZRXOG�KDYH�EHHQ�QRWHG��EXW�WKHUH�KDV�EHHQ�QR�HYLGHQFH�RI�
WKDW��0RUH�VSHFLILFDOO\��WKHUH�KDV�EHHQ�QR�HYLGHQFH�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�WHUPLQDWHG�WKH�
SURYLVLRQDO�DSSOLFDWLRQ�RI�WKH�
0DULWLPH�%RXQGDU\�$JUHHPHQW
�RU�WKDW�LW�UDWLILHG�WKDW�WUHDW\�DW�D�ODWHU�
GDWH��7KH�5XVVLDQ�)HGHUDWLRQ¶V�WUHDW\�SUDFWLFH�RI�QHYHU�DJUHHLQJ�WR�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�
LQWHUQDWLRQDO�DUELWUDWLRQ��LI�FRUUHFW��LV�LUUHOHYDQW��:KDW�LV�LPSRUWDQW�KHUH�LV�WKDW�WUHDWLHV�WKDW�GHURJDWHG�
IURP�5XVVLDQ�ODZ�ZHUH�DSSOLHG�SURYLVLRQDOO\��,W�LV�LUUHOHYDQW�KHUH�RQ�ZKLFK�SRLQW�WKH\�GHURJDWHG�IURP�
5XVVLDQ�ODZ��
�
��������7KH�IDFW�WKDW��LQ�WKH�SUHVHQW�FDVH��WKH�JRYHUQPHQW�RI�WKH�5XVVLDQ�)HGHUDWLRQ�YDOLGO\�UHVROYHG�WR�
VLJQ�WKH�(&7�LV�QRW�LQ�GLVSXWH��VHH�SDUDV��������DQG���������DERYH���7KH�JRYHUQPHQW¶V�UHVROXWLRQ�RI����
'HFHPEHU������GRHV�QRW�LQGLFDWH�DQ\�OLPLWDWLRQV�RQ�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WKH�(&7��RU�DQ\�
VSHFLILF�(&7�SURYLVLRQV����
�
������� 7KH�IDFW�WKDW�WKH�)/,7�LV�EDVHG�RQ�D�GLIIHUHQW�V\VWHP�WKDQ�WKH�RQH�QRZ�EHLQJ�GHIHQGHG�E\�WKH�
5XVVLDQ�)HGHUDWLRQ�LV�DOVR�HYLGHQW�IURP�$UWLFOH�������)/,7��$IWHU�DOO��$UWLFOH�������)/,7�GRHV�not�
SURYLGH�WKDW�SURYLVLRQDO�DSSOLFDWLRQ�LV�QRW�SRVVLEOH�LI�WKH�WUHDW\�PXVW�EH�UDWLILHG��EHFDXVH�LW�FRQWDLQV�
SURYLVLRQV�WKDW�GHURJDWH�IURP�RU�VXSSOHPHQW�H[LVWLQJ�IHGHUDO�ODZV��FI��$UWLFOH����)/,7���EXW�RQO\�WKDW��
LQ�WKDW�FDVH��WKH�WUHDW\�PXVW�EH�VXEPLWWHG�WR�WKH�6WDWH�'XPD�IRU�DSSURYDO�ZLWKLQ�VL[�PRQWKV�DQG�WKDW�
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WKH�SHULRG�RI�SURYLVLRQDO�DSSOLFDWLRQ�PXVW�EH�H[WHQGHG�E\�IHGHUDO�ODZ��$UWLFOH�������)/,7�WKXV�DOORZV�
WUHDW\�SURYLVLRQV�WKDW�GHURJDWH�IURP�RU�VXSSOHPHQW�IHGHUDO�ODZV�WR�EH�DSSOLHG�SURYLVLRQDOO\�IRU�VL[�
PRQWKV�IROORZLQJ�WKH�VLJQLQJ�RI�WKH�WUHDW\�ZLWKRXW�VXEPLVVLRQ�WR�WKH�6WDWH�'XPD��,QFLGHQWDOO\��WKH�
SDUWLHV�DJUHH�WKDW��HYHQ�LI�WKH�WUHDW\�LV�QRW�VXEPLWWHG�WR�WKH�6WDWH�'XPD�ZLWKLQ�VL[�PRQWKV��WKH�
SURYLVLRQDO�DSSOLFDWLRQ�UHPDLQV�LQ�IRUFH�XQWLO�WKH�5XVVLDQ�)HGHUDWLRQ�KDV�LQIRUPHG�WKH�RWKHU�
FRQWUDFWLQJ�SDUWLHV�WKDW�LW�ZLOO�QRW�UDWLI\�WKH�WUHDW\��7KLV�LV�DOVR�FRQVLVWHQW�ZLWK�$UWLFOH�������9&/7��
7KH�SURYLVLRQDO�DSSOLFDWLRQ�RI�D�WUHDW\�WKDW�FRQWDLQV�SURYLVLRQV�WKDW�GHURJDWH�IURP�RU�VXSSOHPHQW�
IHGHUDO�OHJLVODWLRQ�FDQ�WKHUHIRUH�FRYHU�D�PXFK�ORQJHU�SHULRG�WKDQ�VL[�PRQWKV�LQ�FHUWDLQ�FLUFXPVWDQFHV��
7KDW�LV�GLIILFXOW�WR�UHFRQFLOH�ZLWK�WKH�SRVLWLRQ�UHJDUGLQJ�WKH�VWULFW�VHSDUDWLRQ�RI�SRZHUV�DGYRFDWHG�E\�
WKH�5XVVLDQ�)HGHUDWLRQ�LQ�WKHVH�SURFHHGLQJV��
�
��������7KH�5XVVLDQ�OHJDO�VFKRODUV�2VPLQLQ���DQG�.DU]RY���FRQILUP�WKDW�WKHUH�DUH�QR�UHVWULFWLRQV�RQ�WKH�
SURYLVLRQDO�DSSOLFDWLRQ�RI�WUHDWLHV�WKDW�PXVW�EH�UDWLILHG��.DU]RY�VWDWHV��

�
³7KH�5XVVLDQ�)HGHUDWLRQ�EHORQJV�WR�D�WKLUG�JURXS�RI�6WDWH��ZKLFK�DOVR�LQFOXGHV��DPRQJ�RWKHUV��
6SDLQ�DQG�6ZLW]HUODQG��,Q�WKHVH�6WDWHV��WKH�UHOHYDQW�DXWKRUL]HG�ERGLHV�RI�6WDWH�SRZHU�DUH�QRW�
OLPLWHG�LQ�WKHLU�ULJKW�WR�PDNH�LQGHSHQGHQW�GHFLVLRQV�ZLWK�UHVSHFW�WR�SURYLVLRQDO�DSSOLFDWLRQ�RI�
LQWHUQDWLRQDO�WUHDWLHV��LQFOXGLQJ�WKRVH�WKDW�UHTXLUH�DGRSWDWLRQ�RI�D�ODZ�LQ�RUGHU�WR�EH�HQWHUHG�LQWR�´�
�
�HPSKDVLV�DGGHG�E\�WKH�&RXUW�RI�$SSHDO��

�
,Q�WKH�VDPH�YHLQ�=YHNRY�DQG�2VPLQLQ�����

�
³)URP�WKLV�LW�IROORZV�WKDW�H[FHSWLRQ�V��WR�WKH�IHGHUDO�ODZ�RQ�WKH�EDVLV�RI�SURYLVLRQDO�DSSOLFDWLRQ�DUH�
SRVVLEOH�´��

�
�������7KH�5XVVLDQ�)HGHUDWLRQ�LWVHOI�DOVR�FRQILUPHG�LQ�D�PHPR���WR�WKH�81�,QWHUQDWLRQDO�/DZ�
&RPPLVVLRQ�WKDW��XQGHU�5XVVLDQ�ODZ��SURYLVLRQDOO\�DSSOLHG�WUHDWLHV�KDYH�WKH�VDPH�VWDWXV�DV�WUHDWLHV�
WKDW�KDYH�HQWHUHG�LQWR�IRUFH��
�

³7KH�5XVVLDQ�)HGHUDWLRQ¶V�FRQVHQW�WR�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�D�WUHDW\�PHDQV�WKDW�WKH�WUHDW\�
EHFRPHV�SDUW�RI�WKH�OHJDO�V\VWHP�RI�WKH�5XVVLDQ�)HGHUDWLRQ�DQG�LV�VXEMHFW�WR�DSSOLFDWLRQ�RQ�DQ�
HTXDO�EDVLV�ZLWK�WUHDWLHV�WKDW�KDYH�HQWHUHG�LQWR�IRUFH�´�

�
ZKLOH�WKLV�PHPR�DOVR�VWDWHG��
�

³8QGHU�WKH�DERYH�PHQWLRQHG�IHGHUDO�ODZ�>WKH�)/,7��DGGHG�E\�WKH�&RXUW�RI�$SSHDO@��WKH�GHFLVLRQ�RQ�
WKH�SURYLVLRQDO�DSSOLFDWLRQ�E\�WKH�5XVVLDQ�)HGHUDWLRQ�RI�D�WUHDW\�LV�WDNHQ�E\�WKH�*RYHUQPHQW�RI�WKH�
5XVVLDQ�)HGHUDWLRQ�RU�WKH�3UHVLGHQW�RI�WKH�5XVVLDQ�IHGHUDWLRQ��GHSHQGLQJ�RQ�ZLWKLQ�ZKRVH�
FRPSHWHQFH�WKH�TXHVWLRQV�FRQVWLWXWLQJ�WKH�VXEMHFW�RI�WKH�WUHDW\�UHVLGH��´�

�
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������� �7KH�TXRWHV�WDNHQ�IURP�WKH�SUHSDUDWLRQ�RI�WKH�&RQVWLWXWLRQ�DQG�WKH�)/,7�SUHVHQWHG�E\�WKH�
5XVVLDQ�)HGHUDWLRQ��'HIHQFH�RQ�$SSHDO��QRV�����������GR�QRW�UHODWH�WR�DQ\�SURYLVLRQDOO\�DSSOLHG�
WUHDW\��7R�WKH�H[WHQW�WKH�SXEOLFDWLRQV�RI�OHJDO�VFKRODUV�FLWHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ��'HIHQFH�RQ�
$SSHDO��QRV�����������FRXOG�DW�DOO�EH�VDLG�WR�UHIOHFW�WKH�YLHZ�WKDW�D�SURYLVLRQDOO\�DSSOLHG�WUHDW\�FDQQRW�
WDNH�SUHFHGHQFH�RYHU�D�IHGHUDO�ODZ��WKDW�SRVLWLRQ�KDV�QRZ�EHHQ�VXSHUVHGHG�E\�YDULRXV�MXGJPHQWV�RI�WKH�
5XVVLDQ�)HGHUDWLRQ�&RQVWLWXWLRQDO�&RXUW��7KH�TXHVWLRQ�RI�ZKHWKHU�µLQWHUQDWLRQDO�DJUHHPHQW¶�LQ�$UWLFOH�
������&RQVWLWXWLRQ�VKRXOG�DOVR�EH�XQGHUVWRRG�WR�LQFOXGH�D�SURYLVLRQDOO\�DSSOLHG�WUHDW\�ZDV��DIWHU�DOO��
DQVZHUHG�LQ�WKH�DIILUPDWLYH�E\�WKH�&RQVWLWXWLRQDO�&RXUW�LQ�LWV�5HVROXWLRQ���3�RI����0DUFK���������7KH�
&RQVWLWXWLRQDO�&RXUW�KHOG�DV�IROORZV�XQGHU���DQG������
�

³$JUHHPHQW�WR�SURYLVLRQDO�DSSOLFDWLRQ�RI�DQ�LQWHUQDWLRQDO�WUHDW\�PHDQV�WKDW�LW�EHFRPHV�SDUW�RI�WKH�
OHJDO�V\VWHP�RI�WKH�5XVVLDQ�)HGHUDWLRQ�DQG�PXVW�EH�DSSOLHG�RQ�WKH�VDPH�EDVLV�DV�LQWHUQDWLRQDO�
WUHDWLHV�WKDW�KDYH�HQWHUHG�LQWR�IRUFH��XQOHVV�RWKHUZLVH�H[SUHVVO\�VWDWHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ���
VLQFH�RWKHUZLVH�SURYLVLRQDO�DSSOLFDWLRQ�ZRXOG�EH�PHDQLQJOHVV��
�
�«���
�
%HLQJ�JXLGHG�E\�WKH�9LHQQD�&RQYHQWLRQ�RQ�WKH�/DZ�RI�7UHDWLHV�DQG�SURYLVLRQV�RI�WKH�)HGHUDO�/DZ�
³2Q�,QWHUQDWLRQDO�7UHDWLHV�RI�WKH�5XVVLDQ�)HGHUDWLRQ´�LQ�WKHLU�OLWHUDO�LQWHUSUHWDWLRQ��SXEOLF�
DXWKRULWLHV�DQG�RIILFLDOV�RI�WKH�5XVVLDQ�)HGHUDWLRQ�FRQVLVWHQWO\�SXUVXH�WKH�OHJDO�SROLF\�ZKLFK�
SURYLGHV�WKDW�SURYLVLRQV�RI�D�SURYLVLRQDOO\�DSSOLHG�LQWHUQDWLRQDO�WUHDW\�EHFRPH�SDUW�RI�WKH�OHJDO�
V\VWHP�RI�WKH�5XVVLDQ�)HGHUDWLRQ�DQG��OLNH�LQWHUQDWLRQDO�WUHDWLHV�RI�WKH�5XVVLDQ�)HGHUDWLRQ�WKDW�
KDYH�HQWHUHG�LQWR�IRUFH��KDYH�SULRULW\�RYHU�5XVVLDQ�ODZV�LQ�WKH�DEVHQFH�RI�WKH�RIILFLDOO\�SXEOLVKHG�
WH[W��LQFOXGLQJ�LQVWDQFHV�ZKHQ�WKH\�DOWHU�WKH�UHJXODWRU\�FRQWHQW�RI�ULJKWV��IUHHGRPV�DQG�GXWLHV�RI�
PDQ�DQG�FLWL]HQ��
�«��
)URP�WKH�SRLQW�RI�YLHZ�RI�WKH�UHTXLUHPHQWV�VHW�IRUWK�LQ�$UWLFOH�����SDUW����RI�WKH�&RQVWLWXWLRQ�RI�WKH�
5XVVLDQ�)HGHUDWLRQ�LQ�FRQMXQFWLRQ�ZLWK�LWV�$UWLFOHV��������SDUW����DQG�����SDUW�����SURYLVLRQDOO\�
DSSOLHG�LQWHUQDWLRQDO�WUHDWLHV�RI�WKH�5XVVLDQ�)HGHUDWLRQ�E\�WKHLU�OHJDO�FRQVHTXHQFHV��HIIHFW�RQ�
ULJKWV��IUHHGRPV�DQG�GXWLHV�RI�PDQ�DQG�FLWL]HQ�LQ�WKH�5XVVLDQ�)HGHUDWLRQ�DUH�HVVHQWLDOO\�HTXLYDOHQW�
WR�LQWHUQDWLRQDO�WUHDWLHV�WKDW�KDYH�HQWHUHG�LQWR�IRUFH��UDWLILHG�DQG�RIILFLDOO\�SXEOLVKHG�LQ�DFFRUGDQFH�
ZLWK�WKH�SURFHGXUH�HVWDEOLVKHG�E\�IHGHUDO�OHJLVODWLRQ�´�
�

��������7KH�5XVVLDQ�)HGHUDWLRQ�DQG�LWV�H[SHUWV�KDYH�DUJXHG��LQWHU�DOLD��WKDW�WKH�TXHVWLRQ�SXW�WR�WKH�
&RQVWLWXWLRQDO�&RXUW�ZDV�ZKHWKHU�D�SURYLVLRQDOO\�DSSOLHG�WUHDW\�FRXOG�EH�KHOG�DJDLQVW�D�FLWL]HQ��HYHQ�
WKRXJK�LW�KDG�QRW�EHHQ�SXEOLVKHG��LQ�WKH�ZD\�WKLV�LV�GRQH�ZLWK�D�UDWLILHG�WUHDW\��7KLV�LV�FRUUHFW�E\�LWVHOI�
EXW�IDLOV�WR�DSSUHFLDWH�WKDW�WKH�&RQVWLWXWLRQDO�&RXUW�GHFLGHG�WKDW�D�SURYLVLRQDOO\�DSSOLHG�WUHDW\�
�DIIHFWLQJ�WKH�ULJKWV�DQG�IUHHGRPV�RI�PDQ�DQG�FLWL]HQ�DQG�HVWDEOLVKLQJ�UXOHV�RWKHU�WKDQ�WKRVH�SURYLGHG�
E\�ODZ��PXVW�EH�SXEOLVKHG�because�LW�KDV�WKH�VDPH�HIIHFW�DV�D�WUHDW\�WKDW�KDV�HQWHUHG�LQWR�IRUFH��7KH�
5XVVLDQ�)HGHUDWLRQ
V�SRVLWLRQ�WKDW�VDLG�GHFLVLRQ�VKRZV�QR�PRUH�WKDQ�WKDW�LQ�WHUPV�RI�WKH�SXEOLFDWLRQ�
UHTXLUHPHQWV��D�SURYLVLRQDOO\�DSSOLHG�WUHDW\�LV�DW�WKH�VDPH�OHYHO�DV�D�UDWLILHG�WUHDW\��IDLOV�WR�DSSUHFLDWH�
WKDW�WKH�&RQVWLWXWLRQDO�&RXUW
V�MXGJPHQW�XQPLVWDNHDEO\�KDV�D�PRUH�JHQHUDO�SXUSRUW��$IWHU�DOO��LW�
UHDVRQHG�LWV�GHFLVLRQ��WKDW�SURYLVLRQDOO\�DSSOLHG�WUHDWLHV�VKRXOG�EH�SXEOLVKHG��E\�FRQVLGHULQJ�WKDW�VXFK�
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WUHDWLHV��KDYH�SULRULW\�RYHU�5XVVLDQ�ODZV´��,Q�WKDW�UHJDUG��WKH�&RXUW�SRLQWV�RXW�WKDW��VKRXOG�D�
SURYLVLRQDOO\�DSSOLHG�WUHDW\�QRW�EH�DSSOLHG�RQ�WKH�VDPH�IRRWLQJ�DV�D�WUHDW\�WKDW�KDV�HQWHUHG�LQWR�IRUFH��
�SURYLVLRQDO�DSSOLFDWLRQ�ZRXOG�EH�PHDQLQJOHVV´��)LQDOO\��LW�FDQQRW�EH�GHULYHG�IURP�WKLV�MXGJPHQW�WKDW�
D�SDUW�ZDV�SOD\HG�E\�WKH�IDFW�WKDW�WKH�ROG�UDWHV��WKDW�EHFDXVH�RI�WKH�WUHDW\�KDG�EHHQ�UHSODFHG�E\�QHZ�
UDWHV��ZKLFK�ZDV�WKH�WDUJHW�RI�WKH�GLVSXWH��KDG�EHHQ�ODLG�GRZQ�LQ�D�JRYHUQPHQW�GHFLVLRQ��1RWKLQJ�LQ�
WKH�&RQVWLWXWLRQDO�&RXUW
V�UHDVRQLQJ�LQGLFDWHV�WKLV��6HH�LQ�WKLV�UHJDUG�WKH�FRPPHQWV�E\�.XUG\XNRY��LQ�
ZKLFK�WKH�5XVVLDQ�)HGHUDWLRQ
V�QDUURZ�LQWHUSUHWDWLRQ�RI�WKLV�MXGJPHQW�LV�QRW�HQGRUVHG�����)LQDOO\��RQH�
PLJKW�SRLQW�RXW�LQ�WKLV�UHJDUG�WKDW�9\DWNLQ��ZKR�WRRN�WKH�IORRU�RQ�WKH�6WDWH�'XPD
V�EHKDOI�GXULQJ�WKH�
&RQVWLWXWLRQDO�&RXUW
V�KHDULQJ�RI�WKLV�PDWWHU��GHIHQGHG�H[DFWO\�WKH�VDPH�V\VWHP�ZKHQ�KH�FRPPHQWHG����

�
³,Q�FDVH�RI�D�GLVFUHSDQF\�EHWZHHQ�D�IHGHUDO�ODZ�DQG�D�SURYLVLRQDOO\�DSSOLFDEOH�WUHDW\��ZH�
QHYHUWKHOHVV�FRQVLGHU�WKDW�WKH�LQWHUQDWLRQDO�WUHDW\�VKDOO�DSSO\��DV�WKH�PHDQLQJ�RI�SURYLVLRQDO�
DSSOLFDWLRQ�LV��SUHFLVHO\��WR�DSSO\�WKH�WUHDW\�LPPHGLDWHO\�´�

�
�������� ,Q�5HVROXWLRQ���3�RI����0DUFK���������WKH�&RQVWLWXWLRQDO�&RXUW�FRQILUPHG�WKLV�FDVH�ODZ��7KH�
PDWWHU�LQ�TXHVWLRQ�UHJDUGHG�D�FRQVWLWXWLRQDO�UHYLHZ��FDUULHG�RXW�E\�WKH�&RQVWLWXWLRQDO�&RXUW��RI�WKH�
WUHDW\�SURYLGLQJ�LQ�WKH�DVVRFLDWLRQ�RI�WKH�&ULPHD��$UWLFOH���RI�WKDW�WUHDW\�SURYLGHV�WKDW�WKH�UHSXEOLF�RI�
WKH�&ULPHD�ZLOO�EH�GHHPHG�D�SDUW�RI�WKH�5XVVLDQ�)HGHUDWLRQ�DV�IURP�WKH�GDWH�RI�WKH�VLJQLQJ�RI�WKH�
WUHDW\��$UWLFOH����RI�WKH�WUHDW\�SURYLGHV�WKDW�WKH�WUHDW\�ZLOO�EH�SURYLVLRQDOO\�DSSOLHG�IURP�WKH�GDWH�RI�
WKH�VLJQLQJ��$OWKRXJK�WKLV�XQGRXEWHGO\�FRQFHUQHG�D�WUHDW\�WKDW�KDG�WR�EH�UDWLILHG���DQG�WKDW�ZDV�
VXEVHTXHQWO\�LQGHHG�UDWLILHG���EHFDXVH�WKH�WUHDW\�SURYLVLRQV�GHURJDWHG�IURP�H[LVWLQJ�OHJLVODWLRQ��IRU�
H[DPSOH�EHFDXVH�WKH�WUHDW\�HVWDEOLVKHG�QHZ�ERUGHUV��WKH�&RQVWLWXWLRQDO�&RXUW�FRQVLGHUHG��UHIHUULQJ�WR�
LWV�5HVROXWLRQ���3�RI����0DUFK�������WKDW�WKLV�SURYLVLRQ�LV�LQ�FRQIRUPLW\�ZLWK�WKH�&RQVWLWXWLRQ�DQG�
WKDW��SXUVXDQW�WR�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WKDW�WUHDW\��ERWK�WKH�UHSXEOLF�RI�WKH�&ULPHD�DQG�WKH�FLW\�
RI�6HYDVWRSRO�ZHUH�SDUW�RI�WKH�5XVVLDQ�)HGHUDWLRQ�as from the date of the signing of the treaty �SDUD��
����7KDW�UDWLILFDWLRQ�IROORZHG�RQO\�WKUHH�GD\V�ODWHU�QDWXUDOO\�GRHV�QRW�GHWUDFW�IURP�WKH�IXQGDPHQWDO�
VLJQLILFDQFH�RI�WKH�&RQVWLWXWLRQDO�&RXUW
V�UHVROXWLRQ���
�
��������7KH�5XVVLDQ�)HGHUDWLRQ�DQG�LWV�H[SHUWV�KDYH�DWWHPSWHG�LQ�YDLQ�WR�GHWUDFW�IURP�WKHVH�FOHDU�
UHVROXWLRQV�RI�WKH�&RQVWLWXWLRQDO�&RXUW��:KHUH�WKH\�WDNH�WKH�SRVLWLRQ�WKDW�QRQ�UDWLILHG�WUHDWLHV�WKDW�DUH�
EHLQJ�SURYLVLRQDOO\�DSSOLHG�GR�QRW�KDYH�SULRULW\�RYHU�IHGHUDO�OHJLVODWLRQ��WKDW�SRVLWLRQ�KDV�EHHQ�
LQGLVSXWDEO\�UHEXWWHG�E\�WKH�FDVH�ODZ�RI�WKH�&RQVWLWXWLRQDO�&RXUW��7KLV�LV�DOVR�WUXH�IRU�H[DPSOH�IRU�WKH�
5XVVLDQ�)HGHUDWLRQ
V�UHOLDQFH�RQ�WKH�TXRWHV�GHULYHG�IURP�WKH�KDQGOLQJ�RI�WKH�)/,7��LQWHU�DOLD�RI�VWDWH�
VHFUHWDU\�.U\ORY��'HIHQFH�RQ�$SSHDO��QRV������������0RUHRYHU��LQ�WKRVH�TXRWHV��provisionally applied 
WUHDWLHV�DQG�WKHLU�SRVVLEOH�SULRULW\�RYHU�IHGHUDO�ODZV�DUH�QRW�PHQWLRQHG� 7KLV�LV�UHOHYDQW�EHFDXVH�WKH�
OHJDO�V\VWHP�RI�WKH�5XVVLDQ�)HGHUDWLRQ�DOVR�KDV�WUHDWLHV�WKDW�DUH�LQ�IRUFH�ZLWKRXW�KDYLQJ�WR�EH�UDWLILHG��
,QGHHG��VXFK�XQUDWLILHG�WUHDWLHV�GR�QRW�KDYH�SULRULW\�RYHU�IHGHUDO�ODZV��7KLV�PHDQV�QRWKLQJ�IRU�WKH�
HIIHFW�RI�D�WUHDW\�WKDW�LV�EHLQJ�SURYLVLRQDOO\�DSSOLHG��pending ratification��$OVR�WKH�GHFLVLRQV�RI�WKH�
6XSUHPH�&RXUW�DQG�WKH�&RQVWLWXWLRQDO�&RXUW�RQ�ZKLFK�WKH�5XVVLDQ�)HGHUDWLRQ�UHOLHV��VRPH�RI�ZKLFK�
WKH�'LVWULFW�&RXUW�KDV�PHQWLRQHG�LQ�SDUD��������GR�QRW�UHJDUG�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WUHDWLHV��RU�
CLQWHUVWDWH�WUHDWLHV
��VXFK�DV�WKH�(&7��$V�SURIHVVRU�6WHSKDQ�H[SODLQV�LQ�KLV�ILUVW�([SHUW�5HSRUW���DQG�
VHFRQG�([SHUW�5HSRUW���DQG�DV�LV�FOHDU�DOVR�IURP�WKH�MXGJPHQW�RI�WKH�6XSUHPH�&RXUW�LQ�WKH�C&KLQHVH�
ERUGHU�FDVH
��WR�EH�GLVFXVVHG�KHUHLQ�EHORZ��WKH�5XVVLDQ�)HGHUDWLRQ�KDV�WKUHH�W\SHV�RI�LQWHUQDWLRQDO�
�SXEOLF�ODZ��DJUHHPHQWV��CLQWHUVWDWH�WUHDWLHV
�FRQFOXGHG�RQ�EHKDOI�RI�WKH�5XVVLDQ�)HGHUDWLRQ�ZLWK�RWKHU�
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VWDWHV��CLQWHUJRYHUQPHQWDO�WUHDWLHV
�FRQFOXGHG�E\�WKH�JRYHUQPHQW�RI�WKH�5XVVLDQ�)HGHUDWLRQ�ZLWK�WKH�
JRYHUQPHQW�RI�DQRWKHU�VWDWH��DQG�
LQWHUDJHQF\�WUHDWLHV
�FRQFOXGHG�EHWZHHQ�IHGHUDO�ERGLHV�RI�WKH�
5XVVLDQ�)HGHUDWLRQ��$UWLFOH�������RI�WKH�&RQVWLWXWLRQ�UHODWHV�RQO\�WR�
LQWHUQDWLRQDO�DJUHHPHQWV�RI�WKH�
5XVVLDQ�)HGHUDWLRQ
��WKDW�LV�WR�VD\��WKH�ILUVW�FDWHJRU\��
LQWHUVWDWH�WUHDWLHV
���,Q�WKH�
&KLQHVH�ERUGHU�FDVH
��
WKH�&RQVWLWXWLRQDO�&RXUW�KHOG����
�

³%\�YLUWXH�RI�WKH�KLHUDUFK\�RI�OHJDO�DFWV��SULRULW\�RYHU�WKH�ODZV�RI�WKH�5XVVLDQ�)HGHUDWLRQ�LV�
DFFRUGHG�WR�LQWHUQDWLRQDO�WUHDWLHV�RI�WKH�5XVVLDQ�)HGHUDWLRQ�FRQFOXGHG�RQ�EHKDOI�RI�WKH�5XVVLDQ�
)HGHUDWLRQ��LQWHUVWDWH�WUHDWLHV���FRQVHQW�WR�EH�ERXQG�E\�ZKLFK�ZDV�JLYHQ�LQ�WKH�IRUP�RI�D�IHGHUDO�
ODZ�´�

�
7UHDWLHV�IRU�ZKLFK�UDWLILFDWLRQ�LV�QRW�SUHVFULEHG�PD\�WDNH�HIIHFW�E\�WKHLU�VLJQLQJ�E\�WKH�3UHVLGHQW��WKH�
JRYHUQPHQW�RU�D�VWDWH�ERG\��KRZHYHU��WKHLU�VWDWXV�LV�ORZHU�WKDQ�WKDW�RI�D�UDWLILHG�WUHDW\��LQ�WKH�VHQVH�
WKDW�DIWHU�WKHLU�HQWU\�LQWR�IRUFH��WKH\�GR�QRW�KDYH�SULRULW\�RYHU�OHJLVODWLRQ��7KH�PDWWHU�DW�KDQG�UHJDUGV�D�
WUHDW\�WKDW�KDV�WR�EH�UDWLILHG�LQ�RUGHU�WR�WDNH�HIIHFW��DQG�WKH�TXHVWLRQ�ZKHWKHU�WKDW�WUHDW\�FDQ�EH�
SURYLVLRQDOO\�DSSOLHG�SULRU�WR�LWV�HQWU\�LQWR�IRUFH��
SULRU�WR�LWV�HQWU\�LQWR�IRUFH
��VHH�$UWLFOH�������)/,7���
7KH�FRXUW�GHFLVLRQV�WKH�5XVVLDQ�)HGHUDWLRQ�LQYRNHV�GR�QRW�UHJDUG�WKLV�ODWWHU�FDWHJRU\�RI�WUHDWLHV��XQOLNH�
VDLG�5HVROXWLRQV���3�DQG���3�RI�WKH�&RQVWLWXWLRQDO�&RXUW��7KH�&RXUW�RI�$SSHDO�ZLOO�GLVFXVV�VRPH�RI�
WKH�MXGJPHQWV�RQ�ZKLFK�WKH�5XVVLDQ�)HGHUDWLRQ�UHOLHV�LQ�PRUH�GHWDLO��
�
��������7KH�
&KLQHVH�ERUGHU�FDVH
���UHJDUGV�DQ�
LQWHUJRYHUQPHQWDO�WUHDW\
�WKDW�ZDV�HQWHUHG�LQWR�EHWZHHQ�
WKH�JRYHUQPHQW�RI�WKH�5XVVLDQ�)HGHUDWLRQ�DQG�WKH�&KLQHVH�JRYHUQPHQW��7KH�WUHDW\�KDG�HQWHUHG�LQWR�
IRUFH�WKURXJK�DQ�H[FKDQJH�RI�PHPRUDQGD�DQG�DV�VXFK��GLG�QRW�QHHG�WR�EH�UDWLILHG��$V�ZDV�REVHUYHG��
DERYH��VXFK�D�WUHDW\�KDV�ORZHU�VWDWXV�WKDQ�D�WUHDW\�FRQFOXGHG�RQ�EHKDOI�RI�WKH�5XVVLDQ�)HGHUDWLRQ�
�
LQWHUVWDWH�WUHDW\
���VXFK�DV�WKH�(&7��7KH�6XSUHPH�&RXUW�KHOG�WKDW�VXFK�D�WUHDW\�GRHV�QRW�KDYH�SULRULW\�
RYHU�WKH�IHGHUDO�ODZV�RI�WKH�5XVVLDQ�)HGHUDWLRQ��7KDW�MXGJPHQW�KDV�QR�VLJQLILFDQFH�IRU�WKH�PDWWHU�DW�
KDQG��1RW�RQO\�GLG�LW�UHJDUG�D�GLIIHUHQW�W\SH�RI�WUHDW\��WKH�WUHDW\�DOVR�GLG�QRW�SURYLGH�LQ�SURYLVLRQDO�
DSSOLFDWLRQ��QDWXUDOO\�VLQFH��DIWHU�DOO��LW�GLG�QRW�UHTXLUH�UDWLILFDWLRQ���$OVR�5HVROXWLRQV�1R����DQG�1R����
RI�WKH�6XSUHPH�&RXUW��RI����2FWREHU������DQG����2FWREHU�������UHVSHFWLYHO\����GR�QRW�SHUWDLQ��LQVRIDU�
DV�FDQ�EH�FKHFNHG�EDVHG�RQ�WKH�SDUWV�RI�WKRVH�UHVROXWLRQV�VXEPLWWHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ��WR�WKH�
TXHVWLRQ�ZKHWKHU�D�SURYLVLRQDOO\�DSSOLHG�
LQWHUVWDWH�WUHDW\
�KDV�SULRULW\�RYHU�IHGHUDO�OHJLVODWLRQ��
,QFLGHQWDOO\��LW�LV�WKH�&RQVWLWXWLRQDO�&RXUW�UDWKHU�WKDQ�WKH�6XSUHPH�&RXUW�WKDW�KDV�WKH�ODVW�ZRUG�ZKHUH�
WKH�LQWHUSUHWDWLRQ�RI�WKH�&RQVWLWXWLRQ�LV�FRQFHUQHG��$UWLFOH�����RI�WKH�&RQVWLWXWLRQ����
�
������� �7KH�5XVVLDQ�)HGHUDWLRQ�KDV�DOVR�LQYRNHG�5XOLQJ�1R�������2�RI�WKH�&RQVWLWXWLRQDO�&RXUW�RI���
1RYHPEHU���������+RZHYHU��WKDW�PDWWHU�FRQFHUQHG�WKH�FRPSDWLELOLW\�RI�D�SURYLVLRQ�RI�5XVVLDQ�ODZ�
ZLWK�WKH�:72�WUHDW\�ZDV�UDWLILHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ��$V�VXFK��WKH�UXOLQJ�ZDV�QRW�DERXW�WKH�
SURYLVLRQDO�DSSOLFDWLRQ��SHQGLQJ�UDWLILFDWLRQ��RI�D�WUHDW\�DQG�LW�GRHV�QRW�FRQWDLQ�DQ\WKLQJ�WKDW�LV�
LQFRQVLVWHQW�ZLWK�5HVROXWLRQV���3�DQG���3�RI�WKH�&RQVWLWXWLRQDO�&RXUW�PHQWLRQHG�DERYH���
�
��������7KH�5XVVLDQ�)HGHUDWLRQ�KDV�DUJXHG�WKDW�$UWLFOH�������RI�WKH�&RQVWLWXWLRQ�LV�QRW�UHOHYDQW�
�'HIHQFH�RQ�$SSHDO��QR��������$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��$UWLFOH�������RI�WKH�&RQVWLWXWLRQ�
LV�D�FRQIOLFW�RI�ODZV�UXOH�WKDW�SUHVFULEHV�WKDW�REOLJDWLRQV�SXUVXDQW�WR�WUHDWLHV�KDYH�SULRULW\�ZKHUH�WKHUH�
LV�LQFRQVLVWHQF\�ZLWK�IHGHUDO�ODZV��7KLV�FRQIOLFW�RI�ODZV�UXOH�ILQGV�QR�DSSOLFDWLRQ�LI�D�WUHDW\�SURYLVLRQ��
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VXFK�DV�LQ�WKLV�FDVH�WKH�/LPLWDWLRQ�&ODXVH��HQVXUHV�WKDW�VXFK�LQFRQVLVWHQF\�FDQQRW�DULVH��DFFRUGLQJ�WR�
WKH�5XVVLDQ�)HGHUDWLRQ��7KH�'LVWULFW�&RXUW�KDV�XVHG�D�FRPSDUDEOH�DUJXPHQW�WR�VHW�DVLGH�WKH�
&RQVWLWXWLRQDO�&RXUW
V�FDVH�ODZ��7KH�'LVWULFW�&RXUW�FRQVLGHUV�WKDW�WKLV�FDVH�ODZ��SURYLGLQJ�WKDW�DOVR�
WUHDWLHV�WKDW�DUH�DSSOLFDEOH�RQ�D�SURYLVLRQDO�EDVLV�DUH�LQWHJUDO�SDUWV�RI�WKH�5XVVLDQ�OHJDO�V\VWHP��GRHV�
QRW�GHWUDFW�IURP�WKH�IDFW�WKDW�D�WUHDW\�VXFK�DV�WKH�(&7�PD\�OLPLW�WKH�VFRSH�RI�WKH�SURYLVLRQDO�
DSSOLFDWLRQ��SDUD����������
�
������� �7KHVH�DUJXPHQWV�RI�WKH�5XVVLDQ�)HGHUDWLRQ�DQG�WKH�'LVWULFW�&RXUW�IDLO�WR�FRQYLQFH��$UWLFOH�
������RI�WKH�&RQVWLWXWLRQ�LV�FOHDUO\�PRUH�WKDQ�MXVW�D�
FRQIOLFW�RI�ODZV�UXOH
��EHFDXVH�LW�SXWV�WKH�IDFW�WKDW�
D�WUHDW\�LV�DQ�LQWHJUDO�SDUW�RI�WKH�5XVVLDQ�OHJDO�V\VWHP�ILUVW��,QFLGHQWDOO\��WKLV�RSLQLRQ�RI�WKH�&RXUW�RI�
$SSHDO�GRHV�QRW�PHDQ�WKDW��HYHQ�LI�RQO\�EHFDXVH�RI�WKH�SULRULW\�DZDUGHG�WR�LW�LQ�$UWLFOH�������RI�WKH�
&RQVWLWXWLRQ��D�SURYLVLRQDOO\�DSSOLHG�WUHDW\�FDQQRW�EH�LQFRQVLVWHQW�ZLWK�WKH�ODZ�RI�WKH�5XVVLDQ�
)HGHUDWLRQ�LQ�WKH�PHDQLQJ�RI�WKH�/LPLWDWLRQ�&ODXVH��EHFDXVH�WKDW�SULRULW\�UXOH�DOUHDG\�UHVROYHV�DQ\�
FRQIOLFW�ZLWK�QDWLRQDO�OHJLVODWLRQ�VR�WKDW�E\�GHILQLWLRQ��WKHUH�FDQ�EH�QR�LQFRQVLVWHQF\�ZLWK�QDWLRQDO�
ODZV��+RZHYHU��LQ�WKH�&RXUW�RI�$SSHDO
V�YLHZ�WKH�FDVH�ODZ�RI�WKH�&RQVWLWXWLRQDO�&RXUW�GRHV�VKRZ�WKDW�
WKH�5XVVLDQ�)HGHUDWLRQ
V�DUJXPHQWDWLRQ�DERXW�WKH�VHSDUDWLRQ�RI�SRZHUV�LV�QRW�FRUUHFW��$IWHU�DOO��WKH�
&RQVWLWXWLRQDO�&RXUW�FRQVLGHUV�DGPLVVLEOH�WKDW�WKH�JRYHUQPHQW�REOLJHV�WKH�5XVVLDQ�)HGHUDWLRQ�WR�
SURYLVLRQDOO\�DSSO\�WUHDW\�SURYLVLRQV�SHQGLQJ�UDWLILFDWLRQ��HYHQ�LI�WKRVH�WUHDW\�SURYLVLRQV�GHURJDWH�
IURP�IHGHUDO�OHJLVODWLRQ��DQG�WKDW�WKRVH�WUHDW\�SURYLVLRQV�KDYH�SULRULW\�DW�WKDW�SRLQW��7KDW�LV�
LQFRPSDWLEOH�ZLWK�ZKDW�WKH�5XVVLDQ�)HGHUDWLRQ�KDV�DUJXHG�DQG�LW�VKRZV�WKDW�WKH�VHSDUDWLRQ�RI�SRZHUV�
GRHV�QRW�KDYH�WKH�FRQVHTXHQFHV�WKH�5XVVLDQ�)HGHUDWLRQ�DWWDFKHV�WR�LW��
�
������� �$V�ZDV�FRQVLGHUHG�DERYH��WKH�&RXUW�RI�$SSHDO�DVVXPHV�WKDW�WKH�WHUP�RI�VL[�PRQWKV�ZLWKLQ�
ZKLFK�D�SURYLVLRQDOO\�DSSOLHG�WUHDW\�PXVW�EH�VXEPLWWHG�WR�WKH�6WDWH�'XPD�VWDUWHG�WKH�GD\�WKH�)/,7�
HQWHUHG�LQWR�IRUFH�����-XO\��������6HH�OLNHZLVH�=YHNRY�DQG�2VPLQLQ����$OWKRXJK�WKH�(&7�ZDV�QRW�
VXEPLWWHG�WR�WKH�6WDWH�'XPD�ZLWKLQ�WKH�VL[�PRQWK�WHUP��WKLV�KDV�QR�FRQVHTXHQFHV�IRU�WKH�SURYLVLRQDO�
DSSOLFDWLRQ�RI�WKH�(&7��,I�WKH�UXOHV�LQ�$UWLFOH�������)/,7�DUH�QRW�REVHUYHG��WKLV�GRHV�QRW��DV�WKH�
5XVVLDQ�)HGHUDWLRQ�DOVR�DFNQRZOHGJHV��'HIHQFH�RQ�$SSHDO��QR������IRRWQRWH�������HQG�WKH�SURYLVLRQDO�
DSSOLFDWLRQ��VLQFH�WKLV���LQ�FRQIRUPLW\�ZLWK�WKH�UHJLPH�RI�$UWLFOH�������RI�WKH�9&/7�DQG�$UWLFOH�������
)/,7���RQO\�HQGV�DIWHU�WKH�5XVVLDQ�)HGHUDWLRQ�KDV�LQIRUPHG�RWKHU�VLJQDWRULHV�WKDW�LW�GRHV�QRW�LQWHQG�WR�
EHFRPH�D�SDUW\�WR�WKH�WUHDW\�LQ�TXHVWLRQ��7KHUHIRUH��QHLWKHU�WKH�DXWKRULW\�WR�DJUHH�RQ�SURYLVLRQDO�
DSSOLFDWLRQ��QRU�WKH�SURYLVLRQDO�DSSOLFDWLRQ�LWVHOI��LV�DIIHFWHG�E\�QRQ�REVHUYDQFH�RI�WKH�WHUP�SUHVFULEHG�
LQ�$UWLFOH�������)/,7��7KLV�PHDQV�WKDW�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WKH�(&7�LV�QRW�OLPLWHG�E\�WKH�
HIIHFW�RI�WKH�/LPLWDWLRQ�&ODXVH�RI�$UWLFOH�������(&7�LQ�FRPELQDWLRQ�ZLWK�$UWLFOH�������)/,7��$IWHU�
DOO��LW�LV�XQWHQDEOH�WKDW�WKH�PHUH�IDFW�WKDW�WKH�VL[�PRQWK�WHUP�RI�$UWLFOH�������)/,7�KDV�QRW�EHHQ�
VDWLVILHG�PHDQV�WKDW�D�SURYLVLRQ�RI�WKH�(&7��VXFK�DV�$UWLFOH����(&7��LV�QRW�FRQVLVWHQW�ZLWK�5XVVLDQ�
ODZ�LQ�WKH�PHDQLQJ�RI�$UWLFOH�������(&7��1RZ�WKDW�XQGHU�5XVVLDQ�ODZ��WKH�SURYLVLRQDO�DSSOLFDWLRQ�
FRQWLQXHV�XQWLO�WKH�PRPHQW�WKH�5XVVLDQ�)HGHUDWLRQ�KDV�OHW�WKH�RWKHU�VLJQDWRULHV�NQRZ�WKDW�LW�GRHV�QRW�
LQWHQG�WR�EHFRPH�D�SDUW\�WR�WKH�WUHDW\�LQ�TXHVWLRQ��ZKLFK�ZDV�GRQH�LQ�WKLV�FDVH�LQ�$XJXVW�������LW�
FDQQRW�UHDVRQDEO\�PHDQ�DQ\WKLQJ�HOVH�WKDQ�WKDW�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WKH�(&7�SULRU�WR�WKDW�
PRPHQW�LV�QRW�
LQFRQVLVWHQW
�ZLWK�5XVVLDQ�ODZ�ZLWKLQ�WKH�PHDQLQJ�RI�$UWLFOH�������(&7��,W�LV�DOVR�QRW�
LQ�GLVSXWH�WKDW�LQ�WKH�SHULRG�RI����'HFHPEHU������WR����2FWREHU�������WKH�5XVVLDQ�)HGHUDWLRQ�
SURYLVLRQDOO\�DSSOLHG�WKH�(&7��LQ�DQ\�FDVH�SDUWV�WKHUHRI��,Q�IDFW��GXULQJ�WKH�
(QHUJ\�&KDUWHU�
&RQIHUHQFH
�RQ�������'HFHPEHU�������WKH�5XVVLDQ�GHOHJDWLRQ�FRQILUPHG�WKDW��DOWKRXJK�WKH�5XVVLDQ�
)HGHUDWLRQ�KDG�QRW�\HW�UDWLILHG�WKH�(&7��
DV�D�6LJQDWRU\�&RXQWU\
�LW�ZDV�DSSO\LQJ�WKH�(&7�IURP�WKH�GD\�
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WKH�7UHDW\�HQWHUHG�LQWR�IRUFH��ZKLFK�LQ�YLHZ�RI�WKH�FRQWH[W�FRXOG�RQO\�EH�XQGHUVWRRG�WR�PHDQ�WKDW�WKH�
5XVVLDQ�)HGHUDWLRQ�ZDV�SURYLVLRQDOO\�DSSO\LQJ�WKH�(&7�IURP�WKH�GDWH�RI�WKH�VLJQLQJ����$SSDUHQWO\��
WKDW�WKH�VL[�PRQWK�WHUP�ZDV�H[FHHGHG�GLG�QRW�SUHFOXGH�WKLV��LQ�LWV�RSLQLRQ��8QGHU�WKRVH�FLUFXPVWDQFHV��
WKH�5XVVLDQ�)HGHUDWLRQ��ZKLFK�SXUVXDQW�WR�$UWLFOH����9&/7�PXVW�FDUU\�RXW�WKH�(&7�LQ�JRRG�IDLWK��LV�
QRW�DW�OLEHUW\��LQ�RUGHU�WR�HYDGH�LWV�REOLJDWLRQ�XQGHU�D�VLQJOH�SURYLVLRQ�RI�WKH�(&7��$UWLFOH������WR�
DUJXH�WKDW�VDLG�WHUP�ZDV�QRW�VDWLVILHG�DQG�WKDW�WKHUHIRUH��LW�LV�QRW�KHOG�WR�SURYLVLRQDOO\�DSSO\�
VSHFLILFDOO\�WKDW�SURYLVLRQ��7KH�$UELWUDO�7ULEXQDO�KDV�FRUUHFWO\�UHMHFWHG�WKH�DUJXPHQWV�SXW�IRUZDUG�E\�
WKH�5XVVLDQ�)HGHUDWLRQ�WR�WKDW�SXUSRVH��,QWHULP�$ZDUG��QR��������
�
������� �,QVRIDU�DV�LW�VKRXOG�QHYHUWKHOHVV�EH�DVVXPHG�WKDW��E\�LQWURGXFLQJ�WKH�VL[�PRQWK�WHUP��$UWLFOH�
������)/,7�OLPLWV�WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WKH�(&7�IXUWKHU�WKDQ�ZDV�WKH�FDVH�DW�WKH�WLPH�RI�WKH�
VLJQLQJ�RI�WKH�(&7�E\�WKH�5XVVLDQ�)HGHUDWLRQ��WKH�5XVVLDQ�)HGHUDWLRQ�FDQQRW�UHO\�RQ�WKLV��$IWHU�DOO��
WKH�JRRG�IDLWK�WKDW�VWDWHV�PXVW�REVHUYH�XSRQ�LPSOHPHQWLQJ�D�WUHDW\�SUHFOXGHV�WKDW��DIWHU�VLJQLQJ�D�
WUHDW\�LQ�ZKLFK�SURYLVLRQDO�DSSOLFDWLRQ�LV�DJUHHG��D�VWDWH�LQWURGXFHV�QHZ�REVWDFOHV�IRU�SURYLVLRQDO�
DSSOLFDWLRQ��VHH�LQ�WKLV�UHJDUG�SDUD�����������
�
������� �7KH�DERYH�PHDQV�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ
V�UHOLDQFH�RQ�WKH�VHSDUDWLRQ�RI�SRZHUV�FDQQRW�
KROG��,W�LV�XQGRXEWHGO\�FRUUHFW�WKDW�LWV�&RQVWLWXWLRQ�FRQWDLQV�WKH�SULQFLSOH�RI�WKH�VHSDUDWLRQ�RI�SRZHUV��
E\�LWVHOI��KRZHYHU��WKDW�SULQFLSOH�KDV�LQVXIILFLHQW�EHDULQJ�RQ�WKH�TXHVWLRQ�RI�ZKDW�SRZHUV�KDYH�EHHQ�
DVVLJQHG�WR�ZKLFK�VWDWH�ERG\��,Q�WKLV�SDUWLFXODU�FDVH��WKH�IHGHUDO�OHJLVODWRU�KDV�QRW�OLPLWHG�WKH�SRZHU��DV�
H[SUHVVHG�LQ�WKH�)/,7��RI�WKH�3UHVLGHQW�RU�RI�WKH�JRYHUQPHQW�XQGHU�WKH�3UHVLGHQW
V�VXSHUYLVLRQ��WR�
DJUHH�WKDW�D�WUHDW\�ZLOO�EH�SURYLVLRQDOO\�DSSOLHG��DOWKRXJK�WKH�OHJLVODWRU�FRXOG�KDYH�OLPLWHG�WKLV��,W�
FDQQRW�EH�VXFFHVVIXOO\�DUJXHG��WKHUHIRUH��WKDW�LQ�DJUHHLQJ�RQ�WKDW�SURYLVLRQDO�DSSOLFDWLRQ��WKH�
JRYHUQPHQW�KDV�H[FHHGHG�LWV�SRZHUV��
 
(b) Are disputes about public law powers arbitrable? �
�
������� �7KH�5XVVLDQ�)HGHUDWLRQ�WDNHV�WKH�SRVLWLRQ�WKDW�$UWLFOH����(&7�PDNHV�LW�SRVVLEOH�WR�VXEMHFW�
LQYHVWPHQW�GLVSXWHV�WKDW�SHUWDLQ�WR�WD[HV��HQIRUFHPHQW�DQG�H[SURSULDWLRQ�WR�DUELWUDWLRQV��ZKHUHDV�XQGHU�
5XVVLDQ�ODZ��VXFK�GLVSXWHV�DUH�QRW�DUELWUDEOH��7KLV�VXSSRVHGO\�SUHFOXGHV�SURYLVLRQDO�DSSOLFDWLRQ�RI�
$UWLFOH����(&7��,Q�LWV�DVVHVVPHQW�RI�WKLV�SRVLWLRQ��WKH�&RXUW�RI�$SSHDO�WDNHV�DV�LWV�SRLQW�RI�GHSDUWXUH�
WKDW�WKH�PHDQLQJ�RI�WKH�FRQFHSW�
LQFRQVLVWHQW
�VKRXOG�EH�LQWHUSUHWHG�DV�DQ\�FDVH�ZKHUH�D�WUHDW\�
SURYLVLRQ�DQG�D�VSHFLILF�UXOH�RI�QDWLRQDO�ODZ�FDQQRW�EH�DSSOLFDEOH�VLPXOWDQHRXVO\��EHFDXVH�DSSOLFDWLRQ�
RI�WKH�RQH�UXOH�FRQVWLWXWHV�D�YLRODWLRQ�RI�WKH�RWKHU��DQG�WKDW�D�SRVVLEOH�RWKHU�LQFRQVLVWHQF\�GHSHQGV�RQ�
WKH�FRQWH[W��VHH�SDUD�����������
��������7KH�5XVVLDQ�)HGHUDWLRQ�KDV�DUJXHG�WKDW�+9<
V�FODLP�UHJDUGV�SRZHUV�XQGHU�SXEOLF�ODZ��7KDW�LV�
WKH�FDVH�LUUHVSHFWLYH�RI�WKH�OHJDO�JURXQGV�RQ�ZKLFK�+9<�EDVH�WKHLU�FODLP��WKH�JURXQG�LQ�WKLV�FDVH�
EHLQJ�D�EUHDFK�RI�WKH�(&7��3XEOLF�ODZ�GLVSXWHV�DUH�QRW�DUELWUDEOH�XQGHU�5XVVLDQ�ODZ��7KH�5XVVLDQ�
)HGHUDWLRQ�LQGLFDWHV�D�QXPEHU�RI�OHJDO�SURYLVLRQV�LQ�ZKLFK�WKH�QDWLRQDO�FRXUW�LV�GHVLJQDWHG�WKH�
H[FOXVLYH�GLVSXWHV�UHVROYLQJ�ERG\��GLVSXWHV�DERXW�DFWV�RI�FRXUW�EDLOLIIV��WD[�DQG�HQIRUFHPHQW�GLVSXWHV��
DQG�OHJDO�SURYLVLRQV�WKDW�DOOHJHGO\�VKRZ�WKDW�RQO\�civil law�GLVSXWHV�DUH�DUELWUDEOH��$UWLFOH����RI�WKH�
&RGH�RI�&LYLO�3URFHGXUH��$UWLFOH������RI�WKH�,QWHUQDWLRQDO�&RPPHUFLDO�$UELWUDWLRQ�$FW��$UWLFOHV����DQG�
���RI�WKH�&RGH�RI�&LYLO�3URFHGXUH�LQ�&RPPHUFLDO�0DWWHUV��$UELWUD]K��DQG�$UWLFOH������RI�WKH�
$UELWUDWLRQ�$FW�����
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��������7KH�TXHVWLRQ�ZKHWKHU�DUELWUDWLRQ�SXUVXDQW�WR�$UWLFOH����(&7�LV�LQFRQVLVWHQW�ZLWK�5XVVLDQ�ODZ�
LV�DQVZHUHG�LQ�WKH�QHJDWLYH�E\�WKH�&RXUW�RI�$SSHDO��,W�LV�QRW�FRUUHFW�WKDW�D�GLVSXWH�EHWZHHQ�D�IRUHLJQ�
LQYHVWRU�DQG�WKH�KRVW�FRXQWU\�LV�RI�D�SXEOLF�ODZ�QDWXUH��$FFRUGLQJ�WR�.UXSNR��WKH�YLHZ�WKDW�SUHYDLOV�LQ�
WKH�GRFWULQH�DQG�FDVH�ODZ�LV�WKDW�VXFK�GLVSXWHV�DUH�FLYLO�OHJDO�LQ�QDWXUH��HYHQ�LI�WKHUH�LV�QR�XQDQLPLW\�
DERXW�WKLV����9HOLDPLQRY�DQG�9RORYD�HQGRUVH�WKLV�YLHZ���DQG�WKH�&RXUW�RI�$SSHDO�IROORZV�LW�DV�EHLQJ�
WKH�SUHYDLOLQJ�GRFWULQH�LQ�WKH�5XVVLDQ�)HGHUDWLRQ��
�
������� �+RZHYHU��HYHQ�LI�WKH�&RXUW�RI�$SSHDO�VKRXOG�DVVXPH�WKDW�XQGHU�5XVVLDQ�ODZ��DUELWUDWLRQ�LV�
RSHQ�RQO\�IRU�FLYLO�ODZ�GLVSXWHV��DQG�WKDW�WKH�FXUUHQW�GLVSXWH�LV�QRW�VXFK�D�FLYLO�ODZ�GLVSXWH��
LQWHUQDWLRQDO�DUELWUDWLRQ�XQGHU�$UWLFOH����(&7�LV�QRW�
LQFRQVLVWHQW
�ZLWK�5XVVLDQ�ODZ���
�
������� �$UWLFOH����(&7�SURYLGHV�LQWHUQDWLRQDO�DUELWUDWLRQ�LQ�DFFRUGDQFH�ZLWK�WKH�81&,75$/�UXOHV�IRU�
LQYHVWPHQW�GLVSXWHV�UHODWHG�WR�YLRODWLRQ�RI�WKH�UXOHV�RI�WKH�(&7��$Q�$UELWUDO�7ULEXQDO�DSSRLQWHG�
SXUVXDQW�WR�$UWLFOH����(&7�VKRXOG�GHFLGH�D�GLVSXWH�SXW�EHIRUH�LW��LQ�DFFRUGDQFH�ZLWK�WKLV�7UHDW\�DQG�
DSSOLFDEOH�UXOHV�DQG�SULQFLSOHV�RI�LQWHUQDWLRQDO�ODZ´��,W�FDQQRW�EH�SHUFHLYHG��QRU�GRHV�WKLV�IROORZ�IURP�
WKH�5XVVLDQ�)HGHUDWLRQ
V�DVVHUWLRQV��WKDW�VXFK�D�IRUP�RI�LQWHUQDWLRQDO�DUELWUDWLRQ�FDQQRW�H[LVW�alongside�
WKH�OHJDO�SURYLVLRQV�UHIHUUHG�WR�E\�WKH�5XVVLDQ�)HGHUDWLRQ��7KDW�IRU�QDWLRQDO�VLWXDWLRQV��5XVVLDQ�ODZ�
PDNHV�WKH�RSWLRQ�RI�DUELWUDWLRQ�DFFHVVLEOH�IRU�FLYLO�ODZ�GLVSXWHV�DORQH�LV�QRW�LQFRQVLVWHQW�ZLWK�WKH�
FLUFXPVWDQFH�WKDW�IRU�WKH�FDVHV�UHJXODWHG�LQ�WKH�(&7��WKH�(&7�PDNHV�LQWHUQDWLRQDO�DUELWUDWLRQ�
DFFHVVLEOH�EHVLGH�DQG�LQ�DGGLWLRQ�WR�WKH�RSWLRQV�RIIHUHG�XQGHU�5XVVLDQ�QDWLRQDO�ODZ��7KDW�5XVVLDQ�ODZ�
FDQ�UHDGLO\�H[LVW�VLGH�E\�VLGH�ZLWK�LQWHUQDWLRQDO�LQYHVWPHQW�DUELWUDWLRQ�LV�FRQILUPHG��PRUHRYHU��E\�WKH�
IDFW�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�LV�D�SDUW\�WR�PDQ\�ELODWHUDO�LQYHVWPHQW�WUHDWLHV��
ELODWHUDO�LQYHVWPHQW�
WUHDWLHV
�RU�
%,7V
��LQ�ZKLFK�LQWHUQDWLRQDO�DUELWUDWLRQ�ZDV�DJUHHG�DV�D��SRVVLEOH��IRUP�RI�GLVSXWH�
UHVROXWLRQ����7KH�PRGHO�%,7V�IURP������DQG�����������GUDZQ�XS�E\�WKH�5XVVLDQ�)HGHUDWLRQ��ZKLFK�LW�
XVHV�DV�D�SRLQW�RI�GHSDUWXUH�LQ�LWV�QHJRWLDWLRQV�RQ�ELODWHUDO�LQYHVWPHQW�WUHDWLHV�ZLWK�RWKHU�VWDWHV����
LQFOXGH�LQWHUQDWLRQDO�DUELWUDWLRQ�LQ�DFFRUGDQFH�ZLWK�WKH�81&,75$/�UXOHV�RU�WKH�,&6,'�UXOHV�DV�RQH�RI�
WKH�RSWLRQV�IRU�UHVROYLQJ�GLVSXWHV�EHWZHHQ�DQ�LQYHVWRU�DQG�WKH�KRVW�VWDWH��$UWLFOH���DQG����UHVSHFWLYHO\��
RI�WKRVH�PRGHO�%,7V���7KH�%,7V�UHIHUUHG�WR�HDUOLHU�DQG�WKRVH�PRGHO�%,7V�LQFOXGH�QR�OLPLWDWLRQV�DV�WR�
WKH�QDWXUH��HLWKHU�FLYLO�RU�SXEOLF�ODZ��RI�WKH�GLVSXWH�WKDW�PD\�EH�VXEMHFWHG�WR�DUELWUDWLRQ��QRU�FDQ�D�
OLPLWDWLRQ�EH�UHDG�WKHUHLQ�LQ�WKH�VHQVH�WKDW�DUELWUDWRUV�FDQ�RQO\�GHFLGH�WKH�TXDQWXP�RI�WKH�GDPDJHV��
7KH�WUHDW\�SUDFWLFH�RI�WKH�5XVVLDQ�)HGHUDWLRQ�VKRZV�QR�UHVWUDLQW�DV�WR�LQWHUQDWLRQDO�DUELWUDWLRQ�RI�
GLVSXWHV�DERXW�LQYHVWPHQW�WUHDWLHV��WKHUHIRUH��7KH�5XVVLDQ�)HGHUDWLRQ
V�DUJXPHQW�WKDW�VDLG�%,7V�ZHUH�
UDWLILHG�DQG�WKDW�DV�VXFK��WKH\�FRQVWLWXWH�GHURJDWLRQV�E\�IHGHUDO�ODZ�IURP�WKH�VXSSRVHG�LQMXQFWLRQ�RQ�
DUELWUDWLRQ�RI�SXEOLF�ODZ�GLVSXWHV��LV�DUWLILFLDO�DQG�PLVVHV�WKH�UHOHYDQW�SRLQW��$�VWDWH�WKDW�DJUHHV�RQ�
LQWHUQDWLRQDO�DUELWUDWLRQ�RQ�LQYHVWPHQW�GLVSXWHV�VR�UHJXODUO\��DQG�H[SOLFLWO\�WDNHV�VXFK�D�IRUP�RI�
GLVSXWH�UHVROXWLRQ�DV�D�SRLQW�RI�GHSDUWXUH�LQ�LWV�QHJRWLDWLRQV�ZLWK�RWKHU�VWDWHV��FDQQRW�UHDVRQDEO\�
PDLQWDLQ�WKDW�WKLV�IRUP�RI�DUELWUDWLRQ�FDQQRW�H[LVW�VLGH�E\�VLGH�ZLWK�WKH�SURYLVLRQV�RI�QDWLRQDO�ODZ�WKDW�
OLPLW�VXFK�DUELWUDWLRQ�WR�FLYLO�ODZ�GLVSXWHV��RU�LV�RWKHUZLVH�LQFRQVLVWHQW�ZLWK�5XVVLDQ�ODZ��
�
��������$OVR�WKH�([SODQDWRU\�1RWH�WKH�JRYHUQPHQW�VXEPLWWHG�WR�WKH�6WDWH�'XPD�RQ����$XJXVW�������
E\�ZD\�RI�H[SODQDWLRQ�WR�WKH�ELOO�IRU�UDWLILFDWLRQ�RI�WKH�(&7����DQG�ZKLFK�SXUVXDQW�WR�$UWLFOH�������
)/,7�KDG�WR�LQFOXGH��D�UHSRUW�RQ�LWV�FRQIRUPLW\�ZLWK�WKH�OHJLVODWLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ���GRHV�
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QRW�HYLGHQFH�DQ\�LVVXH�ZLWK�WKH�DUELWUDWLRQ�FODXVH�RI�$UWLFOH����(&7�RU�ZLWK�SURYLVLRQDO�DSSOLFDWLRQ�RI�
WKDW�SURYLVLRQ��:KHUH�UHOHYDQW��WKH�([SODQDWRU\�1RWH�UHDGV��

�
³$W�WKH�WLPH�RI�WKH�VLJQLQJ�RI�WKH�(&7��LWV�SURYLVLRQV�RQ�SURYLVLRQDO�DSSOLFDWLRQ�ZHUH�LQ�
FRQIRUPLW\�ZLWK�WKH�5XVVLDQ�OHJDO�DFWV��)RU�WKDW�UHDVRQ��WKH�5XVVLDQ�VLGH�GLG�QRW�PDNH�GHFODUDWLRQV�
DV�WR�LWV�DELOLW\�WR�DFFHSW�SURYLVLRQDO�DSSOLFDWLRQ��VXFK�GHFODUDWLRQV�ZHUH�PDGH�E\����RI�WKH����
VLJQDWRULHV���
�«��
7KH�SURYLVLRQV�RI�WKH�(&7�DUH�FRQVLVWHQW�ZLWK�5XVVLDQ�OHJLVODWLRQ�´�

�
7KH�ILUVW�VHQWHQFH�IURP�WKLV�TXRWH�UHDGV��LQ�WKH���DFFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ���FRUUHFW�
WUDQVODWLRQ��

�
³$W�WKH�WLPH�RI�VLJQLQJ�RI�WKH�(QHUJ\�&KDUWHU�7UHDW\��WKH�SURYLVLRQ�UHJDUGLQJ�SURYLVLRQDO�
DSSOLFDWLRQ�ZDV�QRW�LQ�FRQWUDYHQWLRQ�RI�WKH�5XVVLDQ�OHJDO�DFWV�´���

�
7KHVH�SDVVDJHV�DOORZ�QR�RWKHU�LQWHUSUHWDWLRQ�WKDQ�WKDW�WKH�JRYHUQPHQW�KHOG�WKH�YLHZ�WKDW�WKH�
SURYLVLRQV�RI�WKH�(&7��ZKLFK�QHFHVVDULO\�LQFOXGH�WKH�SURYLVLRQV�DERXW�LQWHUQDWLRQDO�LQYHVWPHQW�
DUELWUDWLRQ�RI�$UWLFOH����(&7��ZHUH�
FRQVLVWHQW
�ZLWK�5XVVLDQ�ODZ�DQG�WKDW�WKHUH�ZDV�QR�UHDVRQ�WR�OLPLW�
WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�WKH�(&7�LQ�DQ\�ZD\�E\�PDNLQJ�D�VWDWHPHQW��$OWKRXJK�QDWXUDOO\��WKLV�
SRVLWLRQ�RI�WKH�JRYHUQPHQW�GRHV�QRW�ELQG�WKH�6WDWH�'XPD��LW�FRQVWLWXWHV�D�VWURQJ�LQGLFDWLRQ�WKDW�WKH�
FXUUHQW�SRVLWLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ�DERXW�WKH�LQFRPSDWLELOLW\�RI�VXFK�DUELWUDWLRQ�ZLWK�5XVVLDQ�
ODZ�LV�QRW�FRUUHFW��$OWKRXJK�LQ�WKH�([SODQDWRU\�1RWH��LW�LV�QRW�PHQWLRQHG�LQ�VR�PDQ\�ZRUGV�WKDW�$UWLFOH�
���(&7�LV�
FRQVLVWHQW
�ZLWK�5XVVLDQ�ODZ��LW�FDQ�KDUGO\�EH�LPDJLQHG�WKDW�VXFK�D�WH[W�ZRXOG�KDYH�EHHQ�
LQFOXGHG�LQ�WKH�([SODQDWRU\�1RWH�LI�WKH�JRYHUQPHQW�KDG�EHOLHYHG�WKDW�$UWLFOH����(&7�ZDV�LQGHHG�
LQFRQVLVWHQW�WKHUHZLWK��7KH�5XVVLDQ�)HGHUDWLRQ
V�DUJXPHQW�WKDW�WKLV�SDVVDJH�LQ�WKH�([SODQDWRU\�1RWH�
SHUWDLQ�WR�WKH�VLWXDWLRQ�DIWHU�UDWLILFDWLRQ�LV�FRQWUDGLFWHG�E\�WKH�FOHDU�WH[W�RI�WKH�SDVVDJH��ZKLFK�WDNHV�

WKH�WLPH�RI�WKH�VLJQLQJ
��RI�WKH�7UHDW\��DV�WKH�SRLQW�RI�UHIHUHQFH��
�
������� �(YHQ�MXVW�EDVHG�RQ�WKH�DERYH��LW�FDQQRW�EH�KHOG�WKDW�$UWLFOH����(&7�LV�LQFRQVLVWHQW�ZLWK�
5XVVLDQ�ODZ�LQ�WKH�PHDQLQJ�RI�WKH�/LPLWDWLRQ�&ODXVH�RI�$UWLFOH�������(&7��HYHQ�LI�WKH�5XVVLDQ�
)HGHUDWLRQ�LQWHUSUHWDWLRQ�RI�WKLV�LV�WDNHQ�DV�D�SRLQW�RI�GHSDUWXUH��$ERXW�WKH�VSHFLILF�SURYLVLRQV�RI�
QDWLRQDO�ODZ�LQYRNHG�PRUH�SDUWLFXODUO\�E\�WKH�5XVVLDQ�)HGHUDWLRQ��WKH�&RXUW�RI�$SSHDO�DOVR�FRQVLGHUV�
WKH�IROORZLQJ���
�
��������7KH�5XVVLDQ�)HGHUDWLRQ�KDV�UHIHUUHG�WR�$UWLFOH����RI�WKH�&RGH�RI�&LYLO�3URFHGXUH��ZKLFK�
SURYLGHV�WKDW�GLVSXWHV�HQVXLQJ�IURP�FLYLO�ODZ�UHODWLRQVKLSV�PD\�EH�SXW�WR�DQ�$UELWUDO�7ULEXQDO�LI�WKH�
SDUWLHV�FRQVHQW�WR�WKLV��+RZHYHU��$UWLFOH����RI�WKH�VDPH�&RGH�SURYLGHV�����
�

³&RXUWV�VKDOO�DOVR�UHYLHZ�FDVHV�ZLWK�IRUHLJQ�FLWL]HQV��VWDWHOHVV�SHUVRQV��IRUHLJQ�HQWHUSULVHV��DQG�
RUJDQL]DWLRQV�SDUWLFLSDWLQJ�LQ�WKHP��SURYLGHG�WKDW�QR�DOWHUQDWLYH�LV�VWDWHG�LQ�LQWHUVWDWH�DJUHHPHQWV��
LQWHUQDWLRQDO�DJUHHPHQWV�RU�DJUHHPHQWV�EHWZHHQ�WKH�SDUWLHV�´�
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$QG�$UWLFOH������UHDGV����

�
³,I�DQ�LQWHUQDWLRQDO�WUHDW\�RI�WKH�5XVVLDQ�)HGHUDWLRQ�KDV�HVWDEOLVKHG�WKH�UXOHV�IRU�WKH�FLYLO�FRXUW�
SURFHGXUHV�GLIIHUHQW�IURP�WKRVH�VWLSXODWHG�E\�WKH�ODZ��WKH�UXOHV�RI�WKH�LQWHUQDWLRQDO�WUHDW\�VKDOO�EH�
DSSOLHG�´��

�
7KHVH�SURYLVLRQV�DOORZ�IRU�QR�RWKHU�FRQFOXVLRQ�WKDQ�WKDW�WUHDWLHV�PD\�HQWDLO�UXOHV�WKDW�KDYH�DV�D�
FRQVHTXHQFH�WKDW�GLVSXWHV�RWKHU�WKDQ�FLYLO�ODZ�GLVSXWHV�PD\�EH�VXEMHFWHG�WR�DUELWUDWLRQ���
�
������� 7KH�5XVVLDQ�)HGHUDWLRQ�DOVR�UHOLHV�RQ�$UWLFOH������RI�WKH�,QWHUQDWLRQDO�&RPPHUFLDO�$UELWUDWLRQ�
$FW��ZKLFK�SURYLGHV�WKDW�GLVSXWHV�DULVLQJ�IURP�contractual�or other civil law obligations��HQVXLQJ�IURP�
PDLQWDLQLQJ�IRUHLJQ�FRPPHUFLDO�DQG�RWKHU�LQWHUQDWLRQDO�HFRQRPLF�UHODWLRQVKLSV��PD\�EH�VXEMHFWHG�WR�
LQWHUQDWLRQDO�FRPPHUFLDO�DUELWUDWLRQ�LI�WKH�FRPPHUFLDO�EXVLQHVV�RI�DW�OHDVW�RQH�RI�WKH�SDUWLHV�LV�
HVWDEOLVKHG�DEURDG��$SDUW�IURP�WKH�IDFW�WKDW��DV�HYLGHQFHG�E\�LWV�$UWLFOH�������WKLV�DFW�RQO\�DSSOLHV�LI�
WKH�DUELWUDWLRQ�WDNHV�SODFH�LQ�WKH�5XVVLDQ�)HGHUDWLRQ��DQG�WKH�5XVVLDQ�)HGHUDWLRQ�LWVHOI�DGPLWV�WKDW�WKH�
DFW�LV�QRW�DSSOLFDEOH�WR�WKH�FXUUHQW�LQWHUQDWLRQDO�LQYHVWPHQW�DUELWUDWLRQ��SOHDGLQJ�QRWHV�LQ�UHMRLQGHU�RI�
mr.�9DQ�GHQ�%HUJ��QR�������$UWLFOH������RI�WKLV�DFW�UHDGV����
�

³,I�DQ�LQWHUQDWLRQDO�WUHDW\�RI�WKH�5XVVLDQ�)HGHUDWLRQ�HVWDEOLVKHV�UXOHV�RWKHU�WKDQ�WKRVH�ZKLFK�DUH�
FRQWDLQHG�LQ�WKH�5XVVLDQ�OHJLVODWLRQ�UHODWLQJ�WR�DUELWUDWLRQ��WKLUG�SDUW\�WULEXQDO���WKH�UXOHV�RI�WKH�
LQWHUQDWLRQDO�WUHDW\�VKDOO�EH�DSSOLHG�´�

�
$OVR�LQ�WKLV�FDVH��WKHUHIRUH��DQ�H[FHSWLRQ�ZDV�H[SOLFLWO\�PDGH�IRU�DUELWUDWLRQ�EDVHG�RQ�D�WUHDW\���
�
��������7KH�VDPH�LV�WUXH�RI�$UWLFOHV����DQG����RI�WKH�&RGH�RI�&LYLO�3URFHGXUH�LQ�&RPPHUFLDO�0DWWHUV�
�$UELWUD]K���ZKLFK�WKH�5XVVLDQ�)HGHUDWLRQ�LQYRNHV�WR�DUJXH�WKDW�RQO\�FLYLO�ODZ�GLVSXWHV�FDQ�EH�
VXEMHFWHG�WR�DUELWUDWLRQ��$OVR�KHUH��WKH�5XVVLDQ�)HGHUDWLRQ�IDLOV�WR�DSSUHFLDWH�WKDW�WKDW�VDPH�&RGH�
SURYLGHV�LQ�LWV�$UWLFOH���������
�

³,I�WKH�UXOHV�RI�WKH�FRXUW�SURFHHGLQJV��HVWDEOLVKHG�E\�DQ�LQWHUQDWLRQDO�WUHDW\�RI�WKH�5XVVLDQ�
)HGHUDWLRQ��GLIIHU�IURP�WKRVH�VWLSXODWHG�E\�WKH�OHJLVODWLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ��WKH�UXOHV�RI�
WKH�LQWHUQDWLRQDO�WUHDW\�VKDOO�EH�DSSOLHG�´�

�
7KLV�DOVR�VKRZV�WKDW�WKH�QDWLRQDO�UXOHV�RQ�WKH�TXHVWLRQ�RI�ZKDW�GLVSXWHV�DUH�DUELWUDEOH�GR�QRW�SUHFOXGH�
WKDW�D�WUHDW\�PD\�RIIHU�PRUH�RSWLRQV�IRU�GLVSXWH�UHVROXWLRQ�E\�PHDQV�RI�DUELWUDWLRQ���
�
��������7KH�5XVVLDQ�)HGHUDWLRQ�DQG�LWV�H[SHUW�SURIHVVRU�$VRVNRY�KDYH�DOVR�UHOLHG�RQ�$UWLFOH������RI�
WKH�
3URYLVLRQDO�5HJXODWLRQ�RQ�$UELWUDO�7ULEXQDO�IRU�5HVROYLQJ�(FRQRPLF�'LVSXWHV
�DQG�RQ�$UWLFOH������
RI�WKH�
/DZ�RQ�$UELWUDO�7ULEXQDOV
��ZKLFK�VXFFHHGHG�WKH�
3URYLVLRQDO�5HJXODWLRQ
��ERWK�RQO\�UHODWH�WR�

GRPHVWLF�DUELWUDWLRQ
��KRZHYHU����DQG�DV�VXFK��DUH�QRW�UHOHYDQW�IRU�WKLV�GLVSXWH��$OVR�WKH�5XVVLDQ�
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)HGHUDWLRQ
V�LQYRFDWLRQ�RI�$UWLFOH����RI�WKH�$FW�RI����'HFHPEHU������RQ�WKH�SULQFLSOHV�RI�WKH�WD[�
V\VWHP�RI�WKH�5XVVLDQ�)HGHUDWLRQ��1R�����������$UWLFOH��������RI�WKH�7D[�$FW���������$UWLFOH����RI�WKH�
)HGHUDO�$FW�UHJDUGLQJ�(QIRUFHPHQW�3URFHHGLQJV��������1R������)=��DQG�$UWLFOH�����RI�WKH�&RGH�RI�
&LYLO�3URFHGXUH���������SOHDGLQJ�QRWHV�RI�mr.�9DQ�GHQ�%HUJ�LQ�UH��$UWLFOH����(&7��SDUW�,,��QR�������
IDLOV��6DLG�SURYLVLRQV�VD\�QRWKLQJ�DERXW�WKH�TXHVWLRQ�ZKHWKHU�DQ�LQWHUQDWLRQDO�LQYHVWPHQW�GLVSXWH�FDQ�
EH�VXEMHFWHG�WR�LQWHUQDWLRQDO�DUELWUDWLRQ�LI�D�WUHDW\�SURYLGHV�WKLV���
�
������� �,QVRIDU�DV�WKH�5XVVLDQ�)HGHUDWLRQ�DUJXHV�WKDW��ZKHUH�LQ�WKH�DERYH�ODZV��UHIHUHQFH�WR�D�WUHDW\�
RQO\�DSSOLHV�WR�UDWLILHG�WUHDWLHV��WKH�&RXUW�RI�$SSHDO�GRHV�QRW�IROORZ��$V�LV�FOHDU�IURP�ZKDW�ZDV�
FRQVLGHUHG�DERYH��D�SURYLVLRQDOO\�DSSOLHG�WUHDW\�KDV�WKH�VDPH�HIIHFW�LQ�WKH�5XVVLDQ�OHJDO�V\VWHP�DV�D�
UDWLILHG�WUHDW\��3URIHVVRU�$VRVNRY�QRWHV�WKDW�WKH�SURYLVLRQV�LQ�ZKLFK�DQ�H[FHSWLRQ�LV�PDGH�EDVHG�RQ�DQ�
DSSOLFDEOH�WUHDW\�FRQVWLWXWH�QR�PRUH�WKDQ�D�UHSHWLWLRQ�RI�WKH�UXOH�LQ�$UWLFOH�������RI�WKH�&RQVWLWXWLRQ��
%H�WKDW�DV�LW�PD\��WKHVH�H[FHSWLRQDO�SURYLVLRQV�DW�OHDVW�PDNH�FOHDU�WKDW�LQWHUQDWLRQDO�DUELWUDWLRQ�RI�RWKHU�
WKDQ�SXUHO\�FLYLO�ODZ�GLVSXWHV�EDVHG�RQ�D�WUHDW\�LV�QRW�LQFRQVLVWHQW�ZLWK�WKH�SURYLVLRQV�RI�5XVVLDQ�ODZ�
PHQWLRQHG�DERYH��
�
������� �7KH�5XVVLDQ�)HGHUDWLRQ�DOVR�LQYRNHV�WKH�UHVROXWLRQ�RI�WKH�&RQVWLWXWLRQDO�&RXUW�RI����0D\�
������QR�����3�����+RZHYHU��WKDW�PDWWHU�UHJDUGHG�D�GLVSXWH�DERXW�UHDO�HVWDWH�ORFDWHG�LQ�WKH�5XVVLDQ�
)HGHUDWLRQ��LQ�ZKLFK�WKH�TXHVWLRQ�ZKHWKHU�LQWHUQDWLRQDO�LQYHVWPHQW�DUELWUDWLRQ�LV�DGPLVVLEOH�RQ�WKH�
EDVLV�RI�D�WUHDW\�GLG�QRW�SOD\�D�UROH��$V�VXFK��VDLG�UHVROXWLRQ�RI�WKH�&RQVWLWXWLRQDO�&RXUW�LV�QRW�UHOHYDQW�
IRU�WKH�TXHVWLRQ�DVNHG�LQ�WKH�PDWWHU�DW�KDQG��7KH�VDPH�LV�WUXH�RI�WKH�UHVROXWLRQ�RI�WKH�&RQVWLWXWLRQDO�
&RXUW�RI����-DQXDU\�������1R����2����LQ�ZKLFK�WKDW�&RXUW�QRWHG��LQ�D�QDWLRQDO�FRQWH[W��WKDW�CWKH�FXUUHQW�
OHJDO�V\VWHP�GRHV�QRW�SHUPLW�WKH�DUELWUDWLRQ�RI�GLVSXWHV�DULVLQJ�RXW�RI�DGPLQLVWUDWLYH�DQG�RWKHU�SXEOLF�
ODZ�UHODWLRQV
��SDUD��������,W�GRHV�QRW�IROORZ�IURP�WKDW�MXGJPHQW�WKDW�LQWHUQDWLRQDO�LQYHVWPHQW�
DUELWUDWLRQ�EDVHG�RQ�D�WUHDW\�LV�LQFRQVLVWHQW�ZLWK�5XVVLDQ�ODZ��
�
������� �+9<�KDYH�DUJXHG��PRUHRYHU��WKDW�5XVVLDQ�ODZ�QRW�RQO\�GRHV�QRW�SUHFOXGH�LQWHUQDWLRQDO�
LQYHVWPHQW�DUELWUDWLRQ�EDVHG�RQ�D�WUHDW\��EXW�WKDW�WKH�/),������DQG�WKH�/),������H[SOLFLWO\�PDNH�VXFK�
DUELWUDWLRQ�SRVVLEOH��
�
$UWLFOHV������DQG����/),������UHDG���

�
/),�������
�
�$UWLFOH���
 
Legal Protection of Foreign Investments in the RSFSR��
�
5HODWLRQV�OLQNHG�ZLWK�IRUHLJQ�LQYHVWPHQWV�LQ�WKH�5XVVLDQ�)HGHUDWLRQ�DUH�UHJXODWHG�E\�WKH�SUHVHQW�
/DZ��DV�ZHOO�DV�E\�RWKHU�OHJLVODWLYH�DFWV�DQG�LQWHUQDWLRQDO�DJUHHPHQWV�LQ�IRUFH�RQ�WKH�WHUULWRU\�RI�
WKH�5XVVLDQ�)HGHUDWLRQ��6KRXOG�LQWHUQDWLRQDO�DJUHHPHQWV��LQ�IRUFH�RQ�WKH�WHUULWRU\�RI�WKH�5XVVLDQ�
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)HGHUDWLRQ��GHWHUPLQH�RWKHU�UXOHV�WKDQ�WKRVH��FRQWDLQHG�LQ�WKH�56)65�OHJLVODWLRQ��WKH�UXOHV�RI�DQ�
LQWHUQDWLRQDO�DJUHHPHQW�VKDOO�DSSO\��
�
$UWLFOH���
 
Procedures for Settling Disputes��
�
,QYHVWPHQW�GLVSXWHV��LQFOXGLQJ�GLVSXWHV�RYHU�WKH�VL]H��WHUPV�RU�SURFHGXUH�IRU�SD\LQJ�FRPSHQVDWLRQ�
VKDOO�EH�VHWWOHG�E\�WKH�6XSUHPH�&RXUW�RI�WKH�5XVVLDQ�)HGHUDWLRQ�RU�LQ�WKH�56)65�6XSUHPH�&RXUW�RI�
$UELWUDWLRQ��LI�QR�RWKHU�SURFHGXUH�LV�HQYLVDJHG�E\�VRPH�LQWHUQDWLRQDO�DJUHHPHQW�LQ�IRUFH�RQ�WKH�
WHUULWRU\�RI�WKH�5XVVLDQ�)HGHUDWLRQ��
�
'LVSXWHV�RI�IRUHLJQ�LQYHVWRUV�DQG�HQWHUSULVHV�ZLWK�IRUHLJQ�LQYHVWPHQW�ZLWK�VWDWH�ERGLHV�RI�WKH�
5XVVLDQ�)HGHUDWLRQ��HQWHUSULVHV��SXEOLF�RUJDQL]DWLRQV�DQG�RWKHU�MXULGLFDO�SHUVRQV�RI�WKH�56)65��
GLVSXWHV�DPRQJ�LQYHVWRUV�DQG�HQWHUSULVHV�ZLWK�IRUHLJQ�LQYHVWPHQW�RQ�PDWWHUV�OLQNHG�ZLWK�WKHLU�
HFRQRPLF�DFWLYLWLHV��DV�ZHOO�DV�GLVSXWHV�EHWZHHQ�SDUWLFLSDQWV�RI�DQ�HQWHUSULVH�ZLWK�IRUHLJQ�
LQYHVWPHQW�DQG�WKH�HQWHUSULVH�LWVHOI�DUH�VXEMHFW�WR�VHWWOHPHQW�LQ�FRXUWV�RI�WKH�5XVVLDQ�)HGHUDWLRQ�RU��
RQ�DJUHHPHQW�EHWZHHQ�VLGHV��LQ�D�&RXUW�RI�$UELWUDWLRQ��
�«��
�
$Q�LQWHUQDWLRQDO�DJUHHPHQW�LQ�IRUFH�RQ�WKH�WHUULWRU\�RI�WKH�5XVVLDQ�)HGHUDWLRQ�PD\�HQYLVDJH�WKH�
XVH�RI�LQWHUQDWLRQDO�PHDQV�IRU�VHWWOLQJ�GLVSXWHV��DULVLQJ�IURP�IRUHLJQ�LQYHVWPHQWV�RQ�WKH�WHUULWRU\�RI�
WKH�5XVVLDQ�)HGHUDWLRQ���
�
/),�������
$UWLFOH����
Guarantee�of Proper Settlement of Disputes Related to Investment and Business Activities of 
Foreign Investors in the Russian Federation��
�
$Q\�GLVSXWH�LQYROYLQJ�D�IRUHLJQ�LQYHVWRU�DQG�UHODWHG�WR�WKH�LQYHVWPHQW�DQG�EXVLQHVV�DFWLYLWLHV�RI�
VXFK�LQYHVWRU�LQ�WKH�5XVVLDQ�)HGHUDWLRQ�VKDOO�EH�VHWWOHG�LQ�FRPSOLDQFH�ZLWK�WKH�LQWHUQDWLRQDO�
WUHDWLHV�RI�WKH�5XVVLDQ�)HGHUDWLRQ�DQG�IHGHUDO�ODZV�LQ�FRXUW��DQ�DUELWUDWLRQ�FRXUW�RU�LQWHUQDWLRQDO�
DUELWUDWLRQ��DUELWUDWLRQ�WULEXQDO��´�
�
�DOO�HPSKDVLV�DGGHG�E\�WKH�&RXUW�RI�$SSHDO��

�
7KH�/),������VXFFHHGHG�WKH�/),�������$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��ZLWK�WKH�/),������WKH�
OHJLVODWRU�GLG�QRW�LQWHQG�WR�PDNH�VXEVWDQWLYH�DPHQGPHQWV�SHUWDLQLQJ�WR�GLVSXWH�UHVROXWLRQ�E\�PHDQV�RI�
DUELWUDWLRQ��7KH�&RXUW�RI�$SSHDO�ZLOO�DOVR�WDNH�WKLV�DV�D�SRLQW�RI�GHSDUWXUH��
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�
��������7KH�'LVWULFW�&RXUW�KDV�FRQVLGHUHG�WKDW��QRZ�WKDW�$UWLFOH������/),������DOORZV�IRU�GLIIHUHQW�
IRUPV�RI�GLVSXWH�UHVROXWLRQ��RWKHU�WKDQ�OLWLJDWLRQ�EHIRUH�WKH�C6XSUHPH�&RXUW�RI�WKH�5XVVLDQ�)HGHUDWLRQ
�
RU�WKH�C56)65�6XSUHPH�&RXUW�RI�$UELWUDWLRQ
��DV�SURYLGHG�LQ�WKDW�$UWLFOH��RQO\�ZKHUH�D�WUHDW\�SURYLGHV�
WKLV��WKLV�SURYLVLRQ�RIIHUV�QR�independent legal basis IRU�DUELWUDWLRQ�EHWZHHQ�+9<�DQG�WKH�5XVVLDQ�
)HGHUDWLRQ��SDUD���������7KH�'LVWULFW�&RXUW�KDV�GHFLGHG�LQ�WKH�VDPH�ZD\�ZLWK�UHJDUG�WR�$UWLFOH����/),�
������SDUD�������DQG��������$V�ZDV�FRQVLGHUHG�DERYH��WKH�'LVWULFW�&RXUW
V�GHFLVLRQV�LQ�WKLV�UHJDUG�DUH�
HUURQHRXV��SDUD�����������,W�LV�QRW�UHOHYDQW�ZKHWKHU�WKH�DUELWUDWLRQ�EHWZHHQ�+9<�DQG�WKH�5XVVLDQ�
)HGHUDWLRQ�KDG�D�JURXQG�LQ�WKH�/),������RU�WKH�/),�������$IWHU�DOO��WKH�JURXQGV�IRU�WKH�DUELWUDWLRQ�FDQ�
EH�IRXQG�LQ�$UWLFOH����(&7��:KDW�PDWWHUV�LV�ZKHWKHU�VXFK�D�IRUP�RI�DUELWUDWLRQ�LV�inconsistent�ZLWK�
5XVVLDQ�ODZ��%RWK�WKH�/),������DQG�WKH�/),������VKRZ�WKDW�WKLV�LV�QRW�WKH�FDVH��VLQFH�ERWK�ODZV�
H[SOLFLWO\�OHDYH�RSHQ�WKH�RSWLRQ�IRU�D�GLVSXWH�EHWZHHQ�D�IRUHLJQ�LQYHVWRU�DQG�WKH�5XVVLDQ�)HGHUDWLRQ�WR�
EH�UHVROYHG�LQ�D�GLIIHUHQW�ZD\�WKDQ�E\�D�5XVVLDQ�FRXUW��$UWLFOH���/),������UHIHUV�LQ�WKLV�UHJDUG�WR�WKH�
RSWLRQ�RI��LQWHUQDWLRQDO�PHDQV�IRU�VHWWOLQJ�GLVSXWHV��DQG�$UWLFOH����/),������WR��LQWHUQDWLRQDO�
DUELWUDWLRQ��DUELWUDWLRQ�WULEXQDO�´��7KHUH�FDQ�EH�QR�PLVXQGHUVWDQGLQJ�DERXW�WKH�IDFW�WKDW�DUELWUDWLRQ�
SXUVXDQW�WR�$UWLFOH����(&7�DQG�LQ�FRQIRUPLW\�ZLWK�WKH�81&,75$/�UXOHV�VKRXOG�EH�XQGHUVWRRG�WR�IDOO�
XQGHU�ERWK�GHVFULSWLRQV��
�
������� �7KH�5XVVLDQ�)HGHUDWLRQ�KDV�UDLVHG�VHYHUDO�DUJXPHQWV�DJDLQVW�WKH�DSSOLFDELOLW\�RI�$UWLFOH���/),�
�����DQG�$UWLFOH����/),�������ZKLFK�IDLO�WR�FRQYLQFH��,QVRIDU�DV�WKH�5XVVLDQ�)HGHUDWLRQ�DUJXHV�WKDW�
WKH�$UWLFOHV�UHIHUUHG�WR�GR�QRW�DSSO\�EHFDXVH�WKH\�PDNH�WKH�UHTXLUHPHQW�RI�D�ratified�WUHDW\�
�
LQWHUQDWLRQDO�DJUHHPHQW�LQ�IRUFH
���ZKHUHDV�WKH�(&7�ZDV�QRW�UDWLILHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ��WKH�
&RXUW�RI�$SSHDO�UHIHUV�WR�ZKDW�ZDV�FRQVLGHUHG�DERYH��SDUDV���������HW�VHT����LQ�WKH�5XVVLDQ�OHJDO�
V\VWHP��D�SURYLVLRQDOO\�DSSOLHG�WUHDW\�KDV�WKH�VDPH�OHJDO�IRUFH�DV�D�UDWLILHG�RQH��7KH�5XVVLDQ�
)HGHUDWLRQ�DOVR�UHIHUV�WR�$UWLFOH������/),�������ZKLFK�SURYLGHV�WKDW��GHFLVLRQV�RI�VWDWH�ERGLHV�WR�
FRQILVFDWH�IRUHLJQ�LQYHVWPHQWV�PD\�EH�DSSHDOHG�DJDLQVW�LQ�56)65�FRXUWV´��$FFRUGLQJ�WR�WKH�5XVVLDQ�
)HGHUDWLRQ��WKLV�PHDQV�WKDW�GLVSXWHV�DERXW�H[SURSULDWLRQ�FDQQRW�EH�VXEMHFWHG�WR�LQWHUQDWLRQDO�
DUELWUDWLRQ��7KH�&RXUW�RI�$SSHDO�GRHV�QRW�IROORZ�WKLV�DUJXPHQW��,W�FDQQRW�EH�SHUFHLYHG�KRZ�DQ�
LQYHVWRU
V�FKRLFH�WR�FKDOOHQJH�D�GHFLVLRQ�WR�H[SURSULDWH�EHIRUH�WKH�QDWLRQDO�FRXUWV�PD\�GHWUDFW�IURP�WKH�
YHU\�H[WHQVLYH�SRVVLELOLWLHV�RIIHUHG�E\�$UWLFOH���/),�������ERWK�LQ�WKH�ILUVW�SDUDJUDSK�DQG�LQ�WKH�ILQDO�
SDUDJUDSK��DQG�$UWLFOH����/),�������WR�VXEMHFW�LQYHVWPHQW�GLVSXWHV�WR�LQWHUQDWLRQDO�DUELWUDWLRQ�ZKHUH�D�
WUHDW\�SURYLGHV�WKLV��$IWHU�DOO��IRU�WKH�JURXQGV�DQG�VFRSH�RI�VXFK�DUELWUDWLRQ��WKH�ODZ�UHIHUV�WR�ZKDW�WKH�
WUHDW\�LQ�TXHVWLRQ�SURYLGHV�LQ�WKLV�UHVSHFW��LQGHSHQGHQW�IURP�ZKDW�LV�SURYLGHG�LQ�$UWLFOH���/),�������
,QFLGHQWDOO\��LQ�WKH�DUELWUDWLRQ�SURFHHGLQJV�+9<�GLG�QRW�DSSHDO�DQ�
H[SURSULDWLRQ�GHFLVLRQ
�EXW�UDWKHU��
FODLPHG�GDPDJHV�EDVHG�RQ�WKH�FRQWHQWLRQ�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ��LQFRQVLVWHQWO\�ZLWK�WKH�(&7��
KDG�H[SURSULDWHG�WKHLU�LQYHVWPHQWV�LQ�<XNRV�ZLWKRXW�RIIHULQJ�GDPDJHV��DQG�KDG�IDLOHG�WR�SURWHFW�WKRVH�
LQYHVWPHQWV��7KH�<XNRV�$ZDUGV�DOVR�VKRZ�WKDW�D�IRUPDO�
H[SURSULDWLRQ
�RI��WKH�VKDUHV�LQ��<XNRV�QHYHU�
WRRN�SODFH��$IWHU�DOO��WKH�$UELWUDO�7ULEXQDO�FRQVLGHUHG�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�GLG�QRW�IRUPDOO\�
H[SURSULDWH�<XNRV�RU�WKH�VKDUHV�RI�LWV�VKDUHKROGHUV��EXW�UDWKHU��WKDW�WKH�PHDVXUHV�WKH�5XVVLDQ�
)HGHUDWLRQ�KDG�WDNHQ�YLV�j�YLV�<XNRV�KDG�KDG��DQ�HIIHFW�HTXLYDOHQW�WR�QDWLRQDOL]DWLRQ�RU�
H[SURSULDWLRQ���)LQDO�$ZDUG��QR����������
�
������� �7KH�5XVVLDQ�)HGHUDWLRQ�DOVR�DUJXHV�WKDW�WKH�/),������DQG�WKH�/),������GR�QRW�UHODWH�WR�
LQYHVWPHQWV�VXFK�DV�WKH�RQH�DW�KDQG��LQ�ZKLFK���RU�VR�WKH�5XVVLDQ�)HGHUDWLRQ�EHOLHYHV���QR�IRUHLJQ�
FDSLWDO�ZDV�LQMHFWHG�LQWR�WKH�5XVVLDQ�)HGHUDWLRQ�DQG�ZKLFK�ZDV�HIIHFWLYHO\�PDGH�E\�5XVVLDQ�VXEMHFWV�
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�WKH�5XVVLDQ�)HGHUDWLRQ�UHIHUV�WR�.KRGRUNRYVN\�HW�DO����7KLV�DUJXPHQW�FDQQRW�KROG��LI�RQO\�EHFDXVH�WKH�
MXULVGLFWLRQ�RI�WKH�$UELWUDO�7ULEXQDO�VKRXOG�EH�DVVHVVHG�RQ�WKH�EDVLV�RI�WKH�TXHVWLRQ�ZKHWKHU�$UWLFOH����
(&7�RIIHUV�JURXQGV�IRU�WKLV��UDWKHU�WKDQ�EDVHG�RQ�WKH�TXHVWLRQ�ZKHWKHU�WKH�/),������DQG�WKH�/),������
RIIHU�JURXQGV�IRU�WKLV��:KDW�LV�UHOHYDQW�KHUH�LV�WKDW�ERWK�ODZV�FRQILUP�WKDW�D�GLVSXWH�VXFK�DV�WKH�FXUUHQW�
RQH�LV�DUELWUDEOH��7KH�TXHVWLRQ�ZKHWKHU�LQ�D�VSHFLILF�FDVH��DUELWUDWLRQ�RI�DQ�LQWHUQDWLRQDO�LQYHVWPHQW�
GLVSXWH�KDV�EHHQ�DJUHHG�RQ�WKH�EDVLV�RI�D�WUHDW\��PXVW�EH�DQVZHUHG�EDVHG�RQ�WKH�FRQGLWLRQV�WKDW�VXFK�D�
WUHDW\�PDNHV�RI�WKH�$UELWUDO�7ULEXQDO
V�MXULVGLFWLRQ��7KH�DUJXPHQWV�SXW�IRUZDUG�E\�WKH�5XVVLDQ�
)HGHUDWLRQ�DERXW�WKH�QDWXUH�RI�WKH�LQYHVWPHQW�DQG�WKH�LQYHVWRUV�EHORQJ�LQ�D�GLVFXVVLRQ�DERXW�$UWLFOH�
�����DQG�����(&7��WKHUHIRUH��DQG�ZLOO�EH�GLVFXVVHG�WKHUH��7KH�VDPH�DSSOLHV�WR�WKH�FRQWHQWLRQ�WKDW�WKHUH�
LV�QR�CLQYHVWPHQW
�LI�VKDUHV�DUH�WUDQVIHUUHG�WR�HYDGH�WD[��,QFLGHQWDOO\��QR�VXSSRUW�IRU�WKH�5XVVLDQ�
)HGHUDWLRQ
V�DVVHUWLRQ�FDQ�EH�IRXQG�LQ�WKH�WH[W�RI�HLWKHU�ODZ��1R�OLPLWDWLRQ�WR�CIRUHLJQ�LQYHVWRU
�RU�
CIRUHLJQ�FDSLWDO
�PD\�EH�UHDG�WKHUHLQ��DSDUW�IURP�SURIHVVRU�<DUNRY
V�RSLQLRQ��ZKR�DGPLWV�WKDW�KLV�
LQWHUSUHWDWLRQ�RI�WKH�WZR�LQYHVWPHQW�ODZV�LV�QRW�VXSSRUWHG�E\�WKH�FDVH�ODZ�RU�WKH�OLWHUDWXUH��WKHUH�DUH�QR�
OHDGLQJ�VRXUFHV�LQ�ZKLFK�WKLV�LQWHUSUHWDWLRQ�LV�VXSSRUWHG��0RUHRYHU��SURIHVVRU�6WHSKDQ�ULJKWO\�SRLQWV�
RXW�WKDW�WKH�OLPLWDWLRQV�WKH�5XVVLDQ�)HGHUDWLRQ�ZLVKHV�WR�UHDG�LQWR�ERWK�ODZV�ZHUH�LQWURGXFHG�LQ�������
ZKLFK�LV�D�VWURQJ�LQGLFDWLRQ�WKDW�WKRVH�OLPLWDWLRQV�GLG�QRW�H[LVW�EHIRUH�����
�
��������7KH�5XVVLDQ�)HGHUDWLRQ�DUJXHV�WKDW�SXUVXDQW�WR�WKH�/),������DQG�WKH�/),�������RQO\�SULYDWH�
ODZ�GLVSXWHV�PD\�EH�VXEMHFWHG�WR�DUELWUDWLRQ��+RZHYHU��WKHVH�ODZV�DOVR��LQ�WHUPV�RI�WKH�TXHVWLRQ�RI�
ZKLFK�LQYHVWPHQW�GLVSXWHV�EHWZHHQ�WKH�5XVVLDQ�)HGHUDWLRQ�DQG�D�IRUHLJQ�LQYHVWRU�FDQ�EH�VXEMHFWHG�WR�
DUELWUDWLRQ��UHIHU�WR�DQ�DSSOLFDEOH�WUHDW\��%DVHG�RQ�WKH�/),������DQG�WKH�/),������LW�LV�WKH�WUHDW\�LQ�
TXHVWLRQ��WKHUHIRUH��ZKLFK�SURYLGHV�ZKDW�LQYHVWPHQW�GLVSXWHV�EHWZHHQ�WKH�5XVVLDQ�)HGHUDWLRQ�DQG�D�
IRUHLJQ�LQYHVWRU�DUH�HOLJLEOH�IRU�DUELWUDWLRQ��$UWLFOHV���/),������DQG����/),������GR�QRW�OLPLW�WKDW�
RSWLRQ�WR�SULYDWH�ODZ�GLVSXWHV�DORQH��7KH�&RXUW�RI�$SSHDO�REVHUYHV�WKDW��DV�ZDV�HVWDEOLVKHG�DERYH�
�SDUD�����������LQ�DFFRUGDQFH�ZLWK�WKH�SUHYDLOLQJ�5XVVLDQ�YLHZV�DQ�LQWHUQDWLRQDO�LQYHVWPHQW�GLVSXWH�
VKRXOG�EH�FRQVLGHUHG�D�GLVSXWH�XQGHU�FLYLO�ODZ��
�
��������0RUHRYHU��$UWLFOHV���/),������DQG����/),������VWDUW�RXW�IURP�D�EURDG�LQWHUSUHWDWLRQ�RI�ZKDW�
PD\�EH�FRQVLGHUHG�DQ�LQYHVWPHQW�GLVSXWH�XQGHU�WKRVH�ODZV��QR�OLPLWDWLRQ�WR�SULYDWH�ODZ�GLVSXWHV�RU�
VXEMHFWV�FDQ�EH�UHDG�WKHUHLQ��$UWLFOH���/),������OLVWV��LQYHVWPHQW�GLVSXWHV��LQFOXGLQJ�GLVSXWHV�RQ�WKH�
VL]H��WHUPV�RU�SURFHGXUH�IRU�SD\LQJ�FRPSHQVDWLRQ���HPSKDVLV�DGGHG�E\�WKH�&RXUW�RI�$SSHDO���WKXV�
PDNLQJ�FOHDU�WKDW�LQYHVWPHQW�GLVSXWHV�DUH�QRW�OLPLWHG�WR�GLVSXWHV�DERXW�WKH�PRGDOLWLHV�RI�GDPDJHV�WR�
EH�SDLG��7KH�PRGHO�%,7�WKDW�ZDV�HVWDEOLVKHG�LQ������DOVR�KDV�QR�OLPLWDWLRQV�LQ�WKDW�UHVSHFW����7KLV�LV�
FRQILUPHG�E\�$UWLFOH����/),�������ZKLFK�LQFOXGHV�D�EURDG�GHVFULSWLRQ�RI�WKH�GLVSXWHV�WKDW�DUH�
DUELWUDEOH�DQG�LQ�ZKLFK�WKHUH�LV�QR�UHIHUHQFH�ZKDWVRHYHU�WR�WKH�PRGDOLWLHV�RI�GDPDJHV�WR�EH�SDLG���$Q\�
GLVSXWH�LQYROYLQJ�D�IRUHLJQ�LQYHVWRU�DQG�UHODWHG�WR�WKH�LQYHVWPHQW�DQG�EXVLQHVV�DFWLYLWLHV�RI�VXFK�
LQYHVWRU�LQ�WKH�5XVVLDQ�)HGHUDWLRQ���HPSKDVLV�DGGHG�E\�WKH�&RXUW�RI�$SSHDO���7KLV�LV�DOVR�LQ�
DFFRUGDQFH�ZLWK�WKH�SXUSRVH�RI�WKH�/),������DQG�WKH�/),�������ZKLFK�VKRZV�IURP�WKHLU�SUHDPEOH�DQG�
UHDGV��WR�DWWUDFW�������IRUHLJQ�PDWHULDO�DQG�ILQDQFLDO�UHVRXUFHV��DGYDQFHG�IRUHLJQ�WHFKQRORJ\�DQG�
PDQDJHULDO�H[SHULHQFH´��,Q�WKLV�UHJDUG�LW�LV�DOVR�VLJQLILFDQW�WKDW�WKH�KHDGLQJ�IRU�$UWLFOH����/),������
LQFOXGHV�WKH�ZRUGV�
*XDUDQWHH�RI�3URSHU�6HWWOHPHQW�RI�'LVSXWHV�5HODWHG�WR�,QYHVWPHQWV
��HPSKDVLV�
DGGHG�E\�WKH�&RXUW�RI�$SSHDO���2IWHQ��D�IRUHLJQ�LQYHVWRU�ZLOO�QRW�ZDQW�WR�EH�GHSHQGHQW�RQ�WKH�
MXGLFLDU\�RI�WKH�KRVW�FRXQWU\�DQG�ZLOO�SUHIHU�LQWHUQDWLRQDO�DUELWUDWLRQ��RU�DW�OHDVW�WKH�RSWLRQ�WR�FKRRVH�
WKLV��,W�LV�VHOI�HYLGHQW��WKHUHIRUH��WKDW�WKH�/),������DQG�WKH�/),�������WR�VWLPXODWH�LQYHVWPHQWV�LQ�WKH�
5XVVLDQ�)HGHUDWLRQ��ZRXOG�ZLVK�WR�DFFRPPRGDWH�WKHVH�LQWHUHVWV��7KH�QDUURZ�LQWHUSUHWDWLRQ�DUJXHG�E\�
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WKH�5XVVLDQ�)HGHUDWLRQ��DQG�ZKLFK�ZRXOG�HQWDLO�WKDW�D�GLVSXWH�VXFK�DV�WKH�RQH�EHWZHHQ�+9<�DQG�WKH�
5XVVLDQ�)HGHUDWLRQ�ZRXOG�QRW�EH�DUELWUDEOH��RU�RQO\�ZLWK�UHJDUG�WR�WKH�PRGDOLWLHV�RI�GDPDJHV�WR�EH�
SDLG��ZRXOG�PDNH�QR�HVVHQWLDO�FRQWULEXWLRQ�WR�DWWUDFWLQJ�LQYHVWPHQWV��,Q�DGGLWLRQ�WR�WKLV��LW�VKRXOG�EH�
FRQVLGHUHG�WKDW�LQ�PDQ\�FDVHV��LQYHVWPHQW�GLVSXWHV�EHWZHHQ�D�IRUHLJQ�LQYHVWRU�DQG�D�KRVW�VWDWH�DUH�
OLNHO\�WR�EH�VXFK�GLVSXWHV�DV�WKH�PDWWHU�DW�KDQG��LQ�ZKLFK��IRUPV�RI��H[SURSULDWLRQ��QDWLRQDOLVDWLRQ�DQG�
WD[DWLRQ�SOD\�D�SDUW��$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��WKH�WZR�LQYHVWPHQW�ODZV�DOORZ�QR�
DUELWUDWLRQ�VSHFLILFDOO\�IRU�VXFK�FDVHV��EHFDXVH�WKH�SXEOLF�ODZ�DFWV�RI�WKH�5XVVLDQ�)HGHUDWLRQ�DUH�LQ�
GLVSXWH�WKHUHLQ��7KLV�LV�GLDPHWULFDOO\�RSSRVHG�WR�WKH�SXUSRVH�RI�WKH�WZR�ODZV��KRZHYHU��DQG�WR�WKH�

JXDUDQWHH
�WKDW�$UWLFOH����/),������XQPLVWDNHDEO\�LQWHQGV�WR�RIIHU���
�
�������7KH�5XVVLDQ�)HGHUDWLRQ�KDV�UHIHUUHG�WR�OHJDO�DXWKRUV�ZKR�VXSSRVHGO\�HQGRUVH�WKDW�ERWK�
LQYHVWPHQW�ODZV�PDNH�DUELWUDWLRQ�RSHQ�IRU�FLYLO�ODZ�GLVSXWHV�DORQH����+RZHYHU��WKH�DXWKRUV�FLWHG�E\�
SURIHVVRU�$VRVNRY�GR�QRW�VXSSRUW�WKH�5XVVLDQ�)HGHUDWLRQ
V�SRVLWLRQ��%RWK�%RJXVODYVN\
V�DQG�2UORY
V��
DQG�'RURQLQD
V�DQG�6HPLOXWLQD
V�FRPPHQWV�PHQWLRQ�WKH�VHFRQG�SDUDJUDSK�RI�$UWLFOH���/),�������
ZKLFK�GRHV�QRW�UHIHU�WR�DQ\�WUHDW\�DQG�LV�QRW�UHOHYDQW�LQ�WKLV�UHJDUG��3DUDJUDSKV���DQG���RI�VDLG�$UWLFOH�
UHIHU�WR�DQ�DSSOLFDEOH�WUHDW\��ZKLFK�GLUHFWO\�FRQFHUQV�WKLV�PDWWHU��3URIHVVRU�$VRVNRY�DGGV�LQ�UHJDUG�WR�
$UWLFOH������/),������WKDW�WKH�ZRUGV�CLQWHUQDWLRQDO�PHDQV�RI�UHVROXWLRQ�RI�GLVSXWHV
�ZHUH�LQFOXGHG�LQ�
WKH�ODZ�WR�DOORZ�WKH�5XVVLDQ�)HGHUDWLRQ�WR�MRLQ�WKH�(&+5�DQG��LQ�UHODWLRQ�WKHUHWR��WR�EH�DEOH�WR�
UHFRJQLVH�WKH�MXULVGLFWLRQ�RI�WKH�(&W+5��+H�IDLOV�WR�PHQWLRQ�DQ\�VRXUFHV�WKDW�VXSSRUW�WKDW�FRQWHQWLRQ��
KRZHYHU��LQFLGHQWDOO\��LW�LV�XQOLNHO\�WKDW�VXFK�D�VXEMHFW�ZRXOG�EH�UHJXODWHG�LQ�D�ODZ�UHODWLQJ�WR�IRUHLJQ�
LQYHVWPHQWV��,QVRIDU�DV�WKH�5XVVLDQ�)HGHUDWLRQ�KHUH�WRR�WULHV�WR�DUJXH�WKDW�WKH�UHIHUHQFH�WR�LQWHUQDWLRQDO�
WUHDWLHV�LV�QR�PRUH�WKDQ�D�UHSHWLWLRQ�RI�$UWLFOH�������RI�WKH�&RQVWLWXWLRQ��ZLWKRXW�VSHFLDO�VLJQLILFDQFH��
WKH�&RXUW�RI�$SSHDO�GRHV�QRW�IROORZ�LW��%RWK�LQ�WKH�/),������DQG�LQ�WKH�/),�������
LQWHUQDWLRQDO�PHDQV�
IRU�VHWWOLQJ�GLVSXWHV
��$UWLFOH���/),�������DQG�
LQWHUQDWLRQDO�DUELWUDWLRQ
��$UWLFOH����/),�������DUH�
UHIHUUHG�WR�LQ�VR�PDQ\�ZRUGV��ZKLFK�LQGLFDWHV�WKDW�VXFK�D��WUHDW\�EDVHG��IRUP�RI�GLVSXWH�UHVROXWLRQ�IRU�
LQWHUQDWLRQDO�LQYHVWPHQW�GLVSXWHV�ZDV�DFNQRZOHGJHG�DQG�DXWRPDWLFDOO\�GHHPHG�SRVVLEOH��
�
�������3URI��$VRVNRY�KDV�DOVR�UHIHUUHG�WR�FRPPHQWV�E\�5��1DJDSHW\DQWV���DQG�E\�'ROJRY�DQG�
3HUVND\D����ZKR�FRQWHQG�WKDW�DUELWUDWLRQ�LQ�LQYHVWPHQW�WUHDWLHV�KDV�UHPDLQHG�OLPLWHG�WR�HVWDEOLVKLQJ�WKH�
PRGDOLWLHV�RI�GDPDJHV��1DJDSHW\DQWV
�FRPPHQW�H[SOLFLWO\�UHODWHV�WR�WKH�WUHDW\�SUDFWLFH�RI�WKH�6RYLHW�
8QLRQ�DQG�LV�QRW�GHFLVLYH��WKHUHIRUH��IRU�WKH�OHJDO�VLWXDWLRQ�DW�WKH�WLPH�WKH�5XVVLDQ�)HGHUDWLRQ�VLJQHG�
WKH�(&7��'ROJRY�DQG�3HUVND\D�VWDWH�LQ�WKHLU�FRPPHQWV�RI������WKDW�LI�WKH�5XVVLDQ�)HGHUDWLRQ�
FRQFOXGHV�WUHDWLHV�DERXW�LQYHVWPHQW�SURWHFWLRQ�ZLWK�RWKHU�VWDWHV��WKH�DUELWUDWLRQ�DJUHHG�WKHUHLQ�UHPDLQV�
OLPLWHG�WR�
FLYLO�ODZ�PDWWHUV�RQO\
��PRUH�LQ�SDUWLFXODU�WR�WKH�PRGDOLWLHV�RI�GDPDJHV�WR�EH�SDLG��'ROJRY�
DQG�3HUVND\D�GR�QRW�VWDWH�RQ�WKH�SXUSRUW�RI�WKH�/),������RU�WKH�TXHVWLRQ�ZKHWKHU�DUELWUDWLRQ�DERXW�
LQYHVWPHQW�GLVSXWHV��LQ�WKH�HYHQW�WKDW�D�WUHDW\�GRHV�not�OLPLW�DUELWUDWLRQ�WR�SULYDWH�ODZ�GLVSXWHV��VXFK�DV�
WKH�(&7���LV�LQFRQVLVWHQW�ZLWK�WKH�ODZ�RI�WKH�5XVVLDQ�)HGHUDWLRQ��,QFLGHQWDOO\��SURIHVVRU�$VRVNRY�
DGPLWV�WKDW�KDOIZD\�WKURXJK�������WKH�SUDFWLFH�IRU�FRQFOXGLQJ�%,7V�FKDQJHG��KH�UHIHUV�WR�5HJXODWLRQ�
QR������LQ�ZKLFK�D�QHZ�PRGHO�%,7�ZDV�HVWDEOLVKHG����)RU�GLVSXWHV�EHWZHHQ�DQ�LQYHVWRU�DQG�D�KRVW�
VWDWH��$UWLFOH���RI�WKLV�PRGHO�%,7�LQWHU�DOLD�SURYLGHV�LQ�81&,75$/�DUELWUDWLRQ�IRU��GLVSXWHV�������
DULVLQJ�LQ�FRQQHFWLRQ�ZLWK�FDSLWDO�LQYHVWPHQWV��LQFOXGLQJ�GLVSXWHV�RYHU�WKH�VL]H��WHUPV�RU�RUGHU�RI�WKH�
SD\PHQW�RI�FRPSHQVDWLRQ´��3URIHVVRU�$VRVNRY
V�FRQWHQWLRQ�WKDW�WKLV�GHYHORSPHQW�IURP������FDQQRW�
GHWUDFW�IURP�WKH�LQWHUSUHWDWLRQ�RI�WKH�/),������LV�QRW�SODXVLEOH��,W�LV�PRUH�OLNHO\�WKDW�WKH�/),������
RSHQHG�WKH�ZD\�IRU�DUELWUDWLRQ�RI�LQYHVWPHQW�GLVSXWHV�DV�IRUPXODWHG�LQ�WKH������PRGHO�%,7��,QVRIDU�
SURIHVVRU�$VRVNRY�DOVR�PHDQV�WR�DVVHUW�WKDW�
LQFOXGLQJ
�UHDOO\�PHDQV�
OLPLWHG�WR
��WKDW�LV�QRW�MXVW�
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LQFRQVLVWHQW�ZLWK�WKH�FOHDU�ZRUGLQJ�RI�$UWLFOH���RI�WKH�PRGHO�%,7��DQG�$UWLFOH���/),��������EXW�DOVR�
ZLWK�KLV�RZQ�FRQWHQWLRQ�WKDW�D�FKDQJH�LQ�SROLF\�WRRN�SODFH�LQ����������
�
��������7KH�5XVVLDQ�)HGHUDWLRQ�KDV�DOVR�LQYRNHG�WKH�)XQGDPHQWDO�3ULQFLSOHV�$FW��ZKLFK�WKH�5XVVLDQ�
)HGHUDO�6RFLDOLVW�6RYLHW�5HSXEOLF�RI�WKH�WLPH�VXSSRVHGO\�LPSOHPHQWHG�E\�PHDQV�RI�WKH�/),�������7KLV�
LV�ZK\��LQ�LQWHUSUHWLQJ�WKH�/),�������DOOHJHGO\�ZKDW�LV�SURYLGHG�LQ�$UWLFOH����RI�WKH�)XQGDPHQWDO�
3ULQFLSOHV�$FW�VKRXOG�EH�WDNHQ�LQWR�DFFRXQW����7R�ZKDW�H[WHQW�WKH�)XQGDPHQWDO�3ULQFLSOHV�$FW�LQGHHG�
DIIHFWV�WKH�LQWHUSUHWDWLRQ�RI�WKH������/),�FDQ�UHPDLQ�XQGHFLGHG��KRZHYHU��VLQFH�SDUDJUDSK�����RI�
$UWLFOH����RI�WKDW�DFW�SURYLGHV��

�
³'LVSXWHV�EHWZHHQ�IRUHLJQ�LQYHVWRUV�DQG�WKH�6WDWH�DUH�VXEMHFW�WR�FRQVLGHUDWLRQ�LQ�WKH�8665�LQ�
FRXUWV��XQOHVV�RWKHUZLVH�SURYLGHG�E\�LQWHUQDWLRQDO�WUHDWLHV�RI�WKH�8665�´�

�
$OVR�WKH�)XQGDPHQWDO�3ULQFLSOHV�$FW�SURYLGHV��WKHUHIRUH��WKDW�DQ�LQWHUQDWLRQDO�WUHDW\�PD\�SUHVFULEH�
WKDW�LQYHVWPHQW�GLVSXWHV�EHWZHHQ�LQYHVWRUV�DQG�WKH�8665�FDQ�EH�UHVROYHG�E\�PHDQV�RWKHU�WKDQ�E\�D�
5XVVLDQ�FRXUW��0RUHRYHU��QR�OLPLWDWLRQ�WR�SULYDWH�ODZ�GLVSXWHV�FDQ�EH�UHDG�WKHUHLQ��7KH�5XVVLDQ�
)HGHUDWLRQ
V�SRVLWLRQ�WKDW�$UWLFOH�������RI�WKH�)XQGDPHQWDO�3ULQFLSOHV�$FW�RQO\�UHIHUV�WR�UDWLILHG�
WUHDWLHV�VKRXOG�EH�UHMHFWHG�EDVHG�RQ�WKH�FRQVLGHUDWLRQV�DUJXHG�DERYH��LQ�WKH�5XVVLDQ�OHJDO�V\VWHP��D�
SURYLVLRQDOO\�DSSOLHG�WUHDW\�KDV�WKH�VDPH�HIIHFW�DV�D�UDWLILHG�WUHDW\��
�
������� �7KH�5XVVLDQ�)HGHUDWLRQ�ILQDOO\�UHOLHV�RQ�WKH�H[SODQDWRU\�QRWHV�WR�D�QXPEHU�RI�%,7V��'HIHQFH�
RQ�$SSHDO��QR��������LQ�ZKLFK�LW�LV�H[SUHVVHG�WKDW�WKH�WUHDWLHV�LQ�TXHVWLRQ��ZKLFK�FRQWDLQ�DQ�DUELWUDWLRQ�
FODXVH��KDG�WR�EH�UDWLILHG�RQ�DFFRXQW�RI��LQWHU�DOLD��WKDW�FLUFXPVWDQFH��7KH�'LVWULFW�&RXUW�FRQVLGHUHG�
WKDW�VDLG�QRWHV�FDQ�RQO\�EH�XQGHUVWRRG�WR�PHDQ�WKDW�WKH�/),������DQG�WKH�/),������FRQWDLQ�QR�JURXQGV�
IRU�LQYHVWPHQW�DUELWUDWLRQ��7KH�SDVVDJH�WKH�5XVVLDQ�)HGHUDWLRQ�KDV�TXRWHG��LQ�WKH�'HIHQFH�RQ�$SSHDO��
QR������DQG�IRRWQRWH������IURP�WKH�H[SODQDWRU\�QRWH�WR�WKH�$FW�IRU�DSSURYDO�RI�WKH�%,7�ZLWK�$UJHQWLQD�
UHDGV��

�
³&RQVLGHULQJ�WKDW�WKH�$JUHHPHQW�FRQWDLQV�SURYLVLRQV�GLIIHUHQW�IURP�WKRVH�SURYLGHG�E\�WKH�5XVVLDQ�
OHJLVODWLRQ��LW�LV�VXEMHFW�WR�UDWLILFDWLRQ�LQ�DFFRUGDQFH�ZLWK�FODXVH�������D��RI�WKH�)HGHUDO�/DZ��«��
µRQ�,QWHUQDWLRQDO�7UHDWLHV�RI�WKH�5XVVLDQ�)HGHUDWLRQ¶��«��7KH�NH\�LVVXHV�E\�YLUWXH�RI�ZKLFK�WKH�
DERYH�$JUHHPHQW�LV�VXEMHFW�WR�UDWLILFDWLRQ�DUH�DV�IROORZV��«��WKH�VHWWOHPHQW�LQ�DQ�LQWHUQDWLRQDO�
DUELWUDWLRQ�FRXUW�RI�LQYHVWPHQW�GLVSXWHV�EHWZHHQ�RQH�3DUW\�DQG�DQ�LQYHVWRU�RI�WKH�2WKHU�3DUW\��DV�
ZHOO�DV�GLVSXWHV�EHWZHHQ�WKH�3DUWLHV�FRQFHUQLQJ�WKH�LQWHUSUHWDWLRQ�DQG�DSSOLFDWLRQ�RI�WKH�
$JUHHPHQW��«��WKH�IHGHUDO�/DZ�1R���������RI�-XO\���������µ2Q�)RUHLJQ�,QYHVWPHQW�LQ�WKH�
56)65¶�GRHV�QRW�SURYLGH�IRU�D�PHFKDQLVP�RI�VHWWOHPHQW�RI�VXFK�W\SH�RI�GLVSXWH�E\�LQWHUQDWLRQDO�
DUELWUDWLRQ�´��

�
$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��WKH�H[SODQDWLRQV�WR�RWKHU�%,7V�LQFOXGH�VLPLODU�SDVVDJHV��'HIHQFH�
RQ�$SSHDO��QR��������WKHVH�ZHUH�SDUWO\�TXRWHG�E\�SURIHVVRU�$VRVNRY�LQ�KLV�([SHUW�5HSRUW�RI����
1RYHPEHU���������,Q�WKH�H[SODQDWLRQ�WR�WKH�$FW�IRU�DSSURYDO�RI�WKH�%,7�ZLWK�<HPHQ��VOLJKWO\�GLIIHUHQW�
ZRUGLQJ�LV�XVHG��
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³3XUVXDQW�WR�$UWLFOH����RI�WKH�)HGHUDO�/DZ�
2Q�,QWHUQDWLRQDO�7UHDWLHV�RI�WKH�5XVVLDQ�)HGHUDWLRQ
��
WKH�$JUHHPHQW�LV�VXEMHFW�WR�UDWLILFDWLRQ�EHFDXVH�LW�FRQWDLQV�SURYLVLRQV�ZKLFK�DUH�QRW�SURYLGHG�IRU�
E\�5XVVLDQ�OHJLVODWLRQ�´���

�
��������7KH�&RXUW�RI�$SSHDO�SXWV�ILUVW�DQG�IRUHPRVW�WKDW��XQOLNH�ZKDW�WKH�5XVVLDQ�)HGHUDWLRQ�DUJXHV��LW�
LV�QRW�REYLRXV�RQ�WKH�RQH�KDQG�WR�DVVLJQ�QR�VLJQLILFDQFH�WR�WKH�H[SOLFLW�FRPPHQW��LQ�WKH�
([SODQDWRU\�
1RWH
�WR�WKH�(&7��WKDW�WKH�SURYLVLRQV�RI�WKH�(&7�DUH�
FRQVLVWHQW
�ZLWK�5XVVLDQ�ODZ��DQG�RQ�WKH�RWKHU��WR�
DWWDFK�VLJQLILFDQFH�WR�FRPPHQWV�LQ�WKH�H[SODQDWRU\�GRFXPHQWV�WR�RWKHU��ELODWHUDO��LQYHVWPHQW�WUHDWLHV��
ZKLFK�ZHUH�QRW�GHFODUHG�SURYLVLRQDOO\�DSSOLFDEOH��7KH�&RXUW�RI�$SSHDO�GRHV�QRW�IROORZ�WKH�5XVVLDQ�
)HGHUDWLRQ�LQ�LWV�DUJXPHQWV�DOVR�RWKHUZLVH��3XUVXDQW�WR�$UWLFOH�������D��)/,7��WR�ZKLFK�WKH�FLWHG�
H[SODQDWLRQV�UHIHU�LQ�VR�PDQ\�ZRUGV��UDWLILFDWLRQ�LV�UHTXLUHG��LQWHU�DOLD��LI�WKH�WUHDW\��������VHWV�RXW�UXOHV�
GLIIHUHQW�IURP�WKRVH�SURYLGHG�E\�ODZ���ZKLFK�LV�QRW�WKH�VDPH�DV�EHLQJ�
LQFRQVLVWHQW�ZLWK
�5XVVLDQ�ODZ���
6XEVHTXHQWO\��LW�LV�QRWHG�LQ�WKRVH�H[SODQDWLRQV�WKDW�WKH�/),�������GRHV�QRW�SURYLGH�IRU�D�PHFKDQLVP�RI�
VHWWOHPHQW�RI�VXFK�W\SH�RI�GLVSXWH�E\�LQWHUQDWLRQDO�DUELWUDWLRQ��RU���LQ�D�VOLJKWO\�GLIIHUHQW�IRUPXODWLRQ���
WKDW�WKH�WUHDW\�CFRQWDLQV�SURYLVLRQV�ZKLFK�DUH�QRW�SURYLGHG�IRU�E\�5XVVLDQ�ODZ¶��$SSDUHQWO\��WKH�
JRYHUQPHQW�WRRN�WKH�IDFW�WKDW�WKH�/),������GRHV�QRW�provide��D�VSHFLILF�PHFKDQLVP�RI��DUELWUDWLRQ��
ZKHUHDV�WKH�%,7V�LQ�TXHVWLRQ�GR��DV�D�UHDVRQ�WR�QRPLQDWH�WKDW�%,7�IRU�UDWLILFDWLRQ�LQVRIDU�DV�WKHUH�ZHUH�
CUXOHV�GLIIHUHQW�IURP�WKRVH�SURYLGHG�E\�ODZ¶��7KDW�LV�LQ�DFFRUGDQFH�ZLWK�+9<
V�SRVLWLRQ��DQG�WKH�&RXUW�
RI�$SSHDO
V�YLHZ���WKDW�DOWKRXJK�WKH�/),������DQG�WKH�/),������RSHQ�WKH�option�RI�LQWHUQDWLRQDO�
LQYHVWPHQW�DUELWUDWLRQ��DQG�DV�VXFK��FRQILUP�WKDW�LQWHUQDWLRQDO�LQYHVWPHQW�DUELWUDWLRQ�LV�QRW�
LQFRQVLVWHQW�ZLWK�5XVVLDQ�ODZ���WKH\�GR�QRW�RIIHU�WKH�grounds�IRU�WKLV���ZKLFK��DIWHU�DOO��VKRXOG�EH�
IRXQG�LQ�WKH�LQYHVWPHQW�WUHDW\�LQ�TXHVWLRQ��LQ�WKLV�FDVH��LQ�$UWLFOH����(&7��,Q�VKRUW��WKH�FLUFXPVWDQFH�
WKDW�WKH�%,7V�KDG�WR�EH�UDWLILHG��EHFDXVH�LQWHUQDWLRQDO�LQYHVWPHQW�DUELWUDWLRQ�KDG�EHHQ�DJUHHG�WKHUHLQ��
GRHV�QRW�GHPRQVWUDWH�WKH�QRWLRQ�WKDW�VXFK�DUELWUDWLRQ�LV�LQFRQVLVWHQW�ZLWK�5XVVLDQ�ODZ��3URIHVVRU�
$VRVNRY
V�DUJXPHQW�WKDW�RQH�RI�WKH�UHDVRQV�IRU�UDWLILFDWLRQ�ZDV��LQFRQVLVWHQF\�ZLWK�WKH�5XVVLDQ�
OHJLVODWLRQ�RI�WKH�GLVSXWH�UHVROXWLRQ�SURYLGHG�IRU�LQ�WKH�%,7V���HPSKDVLV�DGGHG�E\�WKH�&RXUW�RI�
$SSHDO��WKHUHIRUH�ILQGV�QR�VXSSRUW�LQ�WKRVH�H[SODQDWRU\�QRWHV��
�
�������7KH�&RXUW�RI�$SSHDO�VKRXOG�QRWH�LQ�FRQFOXVLRQ�WKDW��HYHQ�LI�LW�VKRXOG�EH�KHOG�WKDW�WKH�/),������
DQG�WKH�/),������RIIHU�QR�JURXQGV�WR�VXEMHFW�D�GLVSXWH�VXFK�DV�WKH�RQH�EHWZHHQ�+9<�DQG�WKH�5XVVLDQ�
)HGHUDWLRQ�WR�LQWHUQDWLRQDO�LQYHVWPHQW�DUELWUDWLRQ�LQ�D�WUHDW\��LQ�DQ\�FDVH�LW�FDQQRW�EH�GHGXFHG�IURP�
WKRVH�ODZV�WKDW�VXFK�D�IRUP�RI�DUELWUDWLRQ�LV�
LQFRQVLVWHQW
�ZLWK�5XVVLDQ�ODZ��$V�ZDV�FRQVLGHUHG�DERYH��
WKLV�DOVR�GRHV�QRW�IROORZ�IURP�RWKHU�VRXUFHV�RI�5XVVLDQ�ODZ��,W�KDV�QRW�EHFRPH�HVWDEOLVKHG�WKDW�$UWLFOH�
���(&7�FDQQRW�EH�DSSOLHG�ZLWKRXW�EHLQJ�LQFRQVLVWHQW�ZLWK�DQ\�UXOH�RI�5XVVLDQ�ODZ��1RU�LV�WKHUH�DQ\�
HYLGHQFH�RI�D�OHJDO�FRQYLFWLRQ��JHQHUDOO\�KHOG�LQ�WKH�5XVVLDQ�)HGHUDWLRQ��WKDW�LQWHUQDWLRQDO�DUELWUDWLRQ�
RI�LQWHUQDWLRQDO�LQYHVWPHQW�GLVSXWHV�LV�QRW�SHUPLWWHG��
�
�������7KH�FRQFOXVLRQ�LV�WKDW�$UWLFOH����(&7�LV�QRW�LQFRQVLVWHQW�ZLWK�5XVVLDQ�ODZ�LQ�WKH�PHDQLQJ�RI�
WKH�/LPLWDWLRQ�&ODXVH��
 
(c)  Are shareholders entitled to file a claim in re. the depreciation of their shares under Russian 

law? �
�
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������� �,Q�WKH�FRQWH[W�RI�WKH�TXHVWLRQ�ZKHWKHU�WKH�$UELWUDO�7ULEXQDO�KDG�MXULVGLFWLRQ�RYHU�+9<
V�
FODLPV��WKH�5XVVLDQ�)HGHUDWLRQ�KDV�DUJXHG�WKDW�+9<�DV��IRUPHU��VKDUHKROGHUV�RI�<XNRV�FDQQRW�ILOH�D�
FODLP�XQGHU�5XVVLDQ�ODZ�LQ�UHVSHFW�WR�WKH�GHSUHFLDWLRQ�RU�ORVV�RI�WKHLU�VKDUHV�UHVXOWLQJ�IURP�GDPDJH�
LQIOLFWHG�XSRQ�WKH�FRPSDQ\��<XNRV���WKH�SURYLVLRQDO�DSSOLFDWLRQ�RI�$UWLFOHV���DQG����LV�LQFRQVLVWHQW�
ZLWK�WKLV�OHJDO�UXOH��$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��$UWLFOH����(&7�GRHV�QRW�HQWDLO�WKDW�+9<�
FDQ�UHO\�RQ�WKH�DPSOH�SRZHUV��DWWULEXWHG�WR�VKDUHKROGHUV�LQ�$UWLFOHV���DQG����(&7��WR�ILOH�FODLPV�IRU�
GHSUHFLDWLRQ�RU�ORVV�RI�WKHLU�VKDUHV��'HIHQFH�RQ�$SSHDO��QR��������$V�D�FRQVHTXHQFH�RI�WKLV��QR�
OHJLWLPDWH�DUELWUDWLRQ�DJUHHPHQW�ZDV�IRUPHG��'HIHQFH�RQ�$SSHDO��QR��������
�
������� �7KH�$UELWUDO�7ULEXQDO�KDV�UHMHFWHG�WKLV�GHIHQFH��FRQVLGHULQJ�WKDW�+9<�DUH�ILOLQJ�D�FODLP�EDVHG�
RQ�WKH�YLRODWLRQ�RI�WKHLU�RZQ�ULJKWV��UDWKHU�WKDQ�<XNRV
�ULJKWV��EDVHG�RQ�WKH�(&7��DQG�WKDW�+9<
V�FODLP�
LV�QRW�GHULYDWLYH�EXW�LV�D�FODLP�IRU�+9<
V�RZQ�DQG�GLUHFW�ORVV��RI�WKHLU�VKDUHV�DQG�WKH�YDOXH�WKHUHRI����
+9<�KDYH�DUJXHG�WKDW�LW�LV�QRW�D�GHULYDWLYH�FODLP�DQG�WKDW�WKH�DUJXPHQW�RI�WKH�5XVVLDQ�)HGHUDWLRQ�
FDQQRW��WKHUHIRUH��SUHFOXGH�WKH�FRPSHWHQFH�RI�WKH�$UELWUDO�7ULEXQDO��
�
������� �7KH�'LVWULFW�&RXUW�GLG�QRW�DUULYH�DW�WKLV�JURXQG�IRU�VHWWLQJ�DVLGH��VLQFH�WKH�JURXQGV�IRU�DSSHDO�
VXFFHHG��DW�OHDVW�SDUWO\���KRZHYHU��WKH�&RXUW�RI�$SSHDO�ZLOO�GLVFXVV�LW�KHUH��LQ�UHODWLRQ�WR�WKH�
GHYROXWLYH�QDWXUH�RI�WKH�DSSHDO��
�
������� �6DLG�JURXQG��F��FDQQRW�UHVXOW�LQ�WKH�VHWWLQJ�DVLGH�RI�WKH�<XNRV�$ZDUGV��7KH�FRQWHQWLRQ�WKDW�
+9<�DV��IRUPHU��VKDUHKROGHUV�RI�<XNRV�FDQQRW�ILOH�D�FODLP�XQGHU�5XVVLDQ�ODZ��IRU�GDPDJH�LQIOLFWHG�
XSRQ�WKH�FRPSDQ\��'HIHQFH�RQ�$SSHDO��QR��������KDV�QRWKLQJ�WR�GR�ZLWK�WKH�TXHVWLRQ�ZKHWKHU�$UWLFOH�
���(&7�VKRXOG�EH�SURYLVLRQDOO\�DSSOLHG�DQG�ZKHWKHU�D�YDOLG�DUELWUDWLRQ�DJUHHPHQW�ZDV�IRUPHG�LQ�WKH�
PHDQLQJ�RI�$UWLFOH���������D��'&&3��)RU�DQ�DQVZHU�WR�WKH�TXHVWLRQ�ZKHWKHU�SXUVXDQW�WR�$UWLFOH����
(&7��WKH�$UELWUDO�7ULEXQDO�KDG�MXULVGLFWLRQ�WR�KHDU�WKH�GLVSXWH�EHWZHHQ�WKH�SDUWLHV��VDLG�FRQWHQWLRQ�LV�
WKHUHIRUH�QRW�UHOHYDQW��
�
��������6HFRQGO\��WKH�$UELWUDO�7ULEXQDO
V�GHFLVLRQ�LV�FRUUHFW��$IWHU�DOO��WKH�$UELWUDO�7ULEXQDO�KDV�
XQGHUVWRRG�+9<
V�FODLP�WKXV��WKDW�WKH\�DUJXH�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�KDV�H[SURSULDWHG��QRW�
H[SOLFLWO\�EXW�LQGHHG��de facto��WKHLU�VKDUHV����7KH�$UELWUDO�7ULEXQDO�KDV�DZDUGHG�+9<
V�FODLPV�DOVR�RQ�
WKLV�JURXQG��7KH�&RXUW�RI�$SSHDO�HQGRUVHV�WKLV�LQWHUSUHWDWLRQ�RI�+9<
V�DVVHUWLRQV��ZKLFK�LQFLGHQWDOO\��
WKH�5XVVLDQ�)HGHUDWLRQ�KDV�QRW�FKDOOHQJHG��2Q�WKDW�EDVLV��WKH�$UELWUDO�7ULEXQDO�KDV�ULJKWO\�GHFLGHG�WKDW�
+9<�KDYH�QRW�ILOHG�D�FODLP�IRU�GDPDJH�LQIOLFWHG�XSRQ�WKH�FRPSDQ\��<XNRV����
�
������� �,QFLGHQWDOO\��WR�WKH�H[WHQW�WKDW�LW�VKRXOG�EH�KHOG�WKDW�WKH�(&7�PDNHV�VKDUHKROGHU�FODLPV�
SRVVLEOH�ZKLFK�WKRVH�VKDUHKROGHUV�FDQQRW�ILOH�XQGHU�5XVVLDQ�ODZ��LW�GRHV�QRW�IROORZ�IURP�WKLV�WKDW�LQ�
WKLV�UHVSHFW��WKH�(&7�LV�LQFRQVLVWHQW��LQ�WKH�PHDQLQJ�RI�WKH�/LPLWDWLRQ�&ODXVH��ZLWK�5XVVLDQ�ODZ��,W�
FDQQRW�EH�SHUFHLYHG�ZK\�WKH�IDFW�WKDW�WKH�(&7�RIIHUV�VKDUHKROGHUV�DQ�RSWLRQ�WR�ILOH�D�FODLP�LQ�DQ�
LQWHUQDWLRQDO�LQYHVWPHQW�GLVSXWH��WKDW�WKH\�PLJKW�QRW�KDYH�LQ�WKH�QDWLRQDO�FRQWH[W��ZRXOG�EH�
LQFRQVLVWHQW�ZLWK�WKH�ODZ�RI�WKH�5XVVLDQ�)HGHUDWLRQ��7KH�5XVVLDQ�)HGHUDWLRQ�DOVR�KDV�QRW�VXEVWDQWLDWHG�
ZK\�WKLV�ZRXOG�EH�VR��
�
������� �7KH�FRQFOXVLRQ�PXVW�EH��WKHUHIRUH��WKDW�JURXQG��F��DOVR�FDQQRW�UHVXOW�LQ�WKH�VHWWLQJ�DVLGH�RI�WKH�
<XNRV�$ZDUGV��
�
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����� �YLLL��+9<
V�LQYRFDWLRQ�RI�
HVWRSSHO
�DQG�
DFTXLHVFHQFH
��WKH�UXOH�IURP�IMS/DIO��
�
������� ,Q�YLHZ�RI�WKH�DERYH��WKHUH�LV�QR�QHHG�IRU�WKH�&RXUW�RI�$SSHDO�WR�DGGUHVV�+9<
V�LQYRFDWLRQ�RI�
WKH�,06�',2�GHFLVLRQ���DQG�RI�estoppel�DQG�acquiescence���
�
����� &RQFOXVLRQ�DV�WR�WKH�JURXQGV�IRU�DSSHDO�
�
������� 7KH�FRQFOXVLRQ�RI�WKH�&RXUW�RI�$SSHDO�LV�WKDW�WKH�JURXQGV�IRU�DSSHDO�VXFFHHG�DW�OHDVW�SDUWO\��
7KH�UHDVRQLQJ�JLYHQ�E\�WKH�'LVWULFW�&RXUW�FDQQRW�FDUU\�LW�GHFLVLRQ�WKDW�QR�YDOLG�DUELWUDWLRQ�DJUHHPHQW�
ZDV�IRUPHG���
�
������� 7KLV�PHDQV�WKDW�WKH�&RXUW�RI�$SSHDO�ZLOO�QRZ��VXEVHTXHQW�WR�WKH�GHYROXWLYH�QDWXUH�RI�DSSHDO��
FKHFN�ZKHWKHU�WKH�RWKHU�FRQWHQWLRQV�UDLVHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ��WR�DUJXH�WKDW�WKH�$UELWUDO�
7ULEXQDO�KDG�QR�MXULVGLFWLRQ��DUH�ZHOO�IRXQGHG��7R�WKLV�SXUSRVH��WKH�&RXUW�RI�$SSHDO�ZLOO�GLVFXVV�WKH�
DUJXPHQWV�RI�WKH�5XVVLDQ�)HGHUDWLRQ�DV�GHULYHG�IURP�$UWLFOH������DQG�����(&7�DQG�$UWLFOH����(&7��
�
���� 2WKHU�JURXQGV�LQ�UHVSHFW�RI�WKH�7ULEXQDO¶V�MXULVGLFWLRQ��
�
����� ,QYHVWPHQW�,QYHVWRU��$UWLFOH������DQG�����(&7��
 
a. Introduction��
�
������� 7KH�QH[W�JURXQG�SXW�IRUZDUG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�WR�VXSSRUW�LWV�SRVLWLRQ�WKDW�WKH�
7ULEXQDO�VKRXOG�KDYH�GHFOLQHG�MXULVGLFWLRQ�SHUWDLQV�WR�WKH�LQWHUSUHWDWLRQ�RI�$UWLFOH������DQG�����(&7��
7KHVH�SURYLVLRQV�GHILQH�WKH�WHUPV�µ,QYHVWPHQW¶�DQG�µ,QYHVWRU¶��$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��
WKH�7ULEXQDO�PLVLQWHUSUHWHG�WKHVH�WHUPV��ZLWK�WKH�UHVXOW�WKDW�LW�ZURQJO\�DFFHSWHG�MXULVGLFWLRQ�WR�KHDU�
+9<
V�FODLP��$UWLFOH������(&7�GHILQHV�WKH�WHUP�µ,QYHVWPHQW¶�DV�IROORZV��
�
³�«��HYHU\�NLQG�RI�DVVHW��RZQHG�RU�FRQWUROOHG�GLUHFWO\�RU�LQGLUHFWO\�E\�DQ�,QYHVWRU�DQG�LQFOXGHV���

�D��WDQJLEOH�DQG�LQWDQJLEOH��DQG�PRYDEOH�DQG�LPPRYDEOH��SURSHUW\��DQG�DQ\�SURSHUW\�ULJKWV�VXFK�DV�
OHDVHV��PRUWJDJHV��OLHQV�DQG�SOHGJHV���
�E��D�FRPSDQ\�RU�EXVLQHVV�HQWHUSULVH��RU�VKDUHV��VWRFN��RU�RWKHU�IRUPV�RI�HTXLW\�SDUWLFLSDWLRQ�LQ�D�
FRPSDQ\�RU�EXVLQHVV�HQWHUSULVH��DQG�ERQGV�DQG�RWKHU�GHEW�RI�D�FRPSDQ\�RU�EXVLQHVV�HQWHUSULVH���
�F��FODLPV�WR�PRQH\�DQG�FODLPV�WR�SHUIRUPDQFH�SXUVXDQW�WR�FRQWUDFW�KDYLQJ�DQ�HFRQRPLF�YDOXH�DQG�
DVVRFLDWHG�ZLWK�DQ�,QYHVWPHQW���
�G��,QWHOOHFWXDO�3URSHUW\���
�H��5HWXUQV���
�I��DQ\�ULJKW�FRQIHUUHG�E\�ODZ�RU�FRQWUDFW�RU�E\�YLUWXH�RI�DQ\�OLFHQFHV�DQG�SHUPLWV�JUDQWHG�SXUVXDQW�
WR�ODZ�WR�XQGHUWDNH�DQ\�(FRQRPLF�$FWLYLW\�LQ�WKH�(QHUJ\�6HFWRU���

�«�´�
�
$UWLFOH������(&7�GHILQHV�WKH�WHUP�µ,QYHVWRU¶�DV�IROORZV��
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³�D��ZLWK�UHVSHFW�WR�D�&RQWUDFWLQJ�3DUW\���

�L��D�QDWXUDO�SHUVRQ�KDYLQJ�WKH�FLWL]HQVKLS�RU�QDWLRQDOLW\�RI�RU�ZKR�LV�SHUPDQHQWO\�
UHVLGLQJ�LQ�WKDW�&RQWUDFWLQJ�3DUW\�LQ�DFFRUGDQFH�ZLWK�LWV�DSSOLFDEOH�ODZ���LL��D�
FRPSDQ\�RU�RWKHU�RUJDQL]DWLRQ�RUJDQL]HG�LQ�DFFRUGDQFH�ZLWK�WKH�ODZ�DSSOLFDEOH�LQ�WKDW�
&RQWUDFWLQJ�3DUW\���

�E��ZLWK�UHVSHFW�WR�D�³WKLUG�VWDWH�´�D�QDWXUDO�SHUVRQ��FRPSDQ\�RU�RWKHU�RUJDQL]DWLRQ�ZKLFK�IXOILOV��
mutatis mutandis��WKH�FRQGLWLRQV�VSHFLILHG�LQ�VXESDUDJUDSK��D��IRU�D�&RQWUDFWLQJ�3DUW\�´�

�
b. The Tribunal��
�
������� ,Q�ERWK�WKH�,QWHULP�$ZDUG�DQG�WKH�)LQDO�$ZDUG��WKH�7ULEXQDO�KDV�DGGUHVVHG�WKH�TXHVWLRQ�RI�
ZKHWKHU�+9<�FDQ�EH�FRQVLGHUHG�LQYHVWRUV�ZLWKLQ�WKH�PHDQLQJ�RI�$UWLFOH������(&7�DQG�ZKHWKHU�+9<�
KDYH�PDGH�DQ�LQYHVWPHQW�ZLWKLQ�WKH�PHDQLQJ�RI�$UWLFOH������(&7��
�
�������� �,Q�WKH�,QWHULP�$ZDUG��WKH�7ULEXQDO�LQWHUSUHWHG�$UWLFOH������(&7�RQ�WKH�EDVLV�RI�WKH�
RUGLQDU\�
PHDQLQJ
�UHIHUUHG�WR�LQ�$UWLFOH�������9&/7�DQG�IRXQG�WKDW�+9<�TXDOLI\�DV�LQYHVWRUV�ZLWKLQ�WKH�
PHDQLQJ�RI�$UWLFOH������(&7�EHFDXVH�+9<�DUH�FRPSDQLHV�LQFRUSRUDWHG�XQGHU�WKH�ODZV�RI�&\SUXV�
�+XOOH\�DQG�93/��DQG�WKH�,VOH�RI�0DQ��<8/���7KH�7ULEXQDO�UHMHFWHG�WKH�5XVVLDQ�)HGHUDWLRQ
V�
DUJXPHQW�WKDW�WKH�TXDOLILFDWLRQ�DV�DQ�LQYHVWRU�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�(&7�LV�GHWHUPLQHG�QRW�RQO\�
E\�WKH�IDFWV�VXUURXQGLQJ�WKH�IRUPDO�LQFRUSRUDWLRQ��RI�+9<��EXW�WKDW�ZKDW�LV�DOVR�GHWHUPLQDWLYH�LV�WKDW�
+9<�DUH�FRQWUROOHG�H[FOXVLYHO\�E\�5XVVLDQ�QDWLRQDOV��WKDW�+9<�DUH�VKHOO�FRPSDQLHV�DQG�WKDW�WKH�
FRPSDQLHV�WKH\�RSHUDWH�DUH�HFRQRPLFDOO\�RZQHG�DQG�FRQWUROOHG�E\�5XVVLDQ�QDWLRQDOV��VXFK�WKDW�+9<�
VKRXOG�QRW�EH�FODVVLILHG�DV�QDWLRQDOV�RI�&\SUXV�RU�WKH�,VOH�RI�0DQ��UHVSHFWLYHO\��EXW�RI�WKH�5XVVLDQ�
)HGHUDWLRQ��WKH�
KRVW�VWDWH
��,Q�WKLV�FRQWH[W��WKH�7ULEXQDO�FRQVLGHUV�WKDW�LW�LV�QRW�IDPLOLDU�ZLWK�DQ\�
SULQFLSOHV�RI�LQWHUQDWLRQDO�ODZ�WKDW�UHTXLUH�DQ�H[DPLQDWLRQ�LQWR�KRZ�D�FRPSDQ\�RSHUDWHV��ZKHQ�WKH�
DSSOLFDEOH�WUHDW\�RQO\�UHTXLUHV�WKDW�LW�EH�LQFRUSRUDWHG�LQ�DFFRUGDQFH�ZLWK�WKH�ODZV�RI�D�FRQWUDFWLQJ�
SDUW\��7KH�SULQFLSOHV�RI�LQWHUQDWLRQDO�ODZ�GR�QRW�DOORZ�DQ�DUELWUDO�WULEXQDO�WR�DGG�QHZ��DGGLWLRQDO�
UHTXLUHPHQWV�WKDW�WKH�GUDIWHUV�FKRVH�QRW�WR�LQFOXGH�LQ�WKH�WUHDW\����
�
�������� �7KH�7ULEXQDO�IXUWKHU�HVWDEOLVKHG�LQ�WKH�,QWHULP�$ZDUG�WKDW�+9<
V�OHJDO�RZQHUVKLS�RI�WKH�
VKDUHV�LQ�<XNRV�TXDOLILHV�DV�DQ�LQYHVWPHQW�ZLWKLQ�WKH�PHDQLQJ�RI�$UWLFOH������(&7��,W�UHFDOOV�WKDW�
SXUVXDQW�WR�$UWLFOH����9&/7��D�WUHDW\�PXVW�EH�LQWHUSUHWHG�LQ�JRRG�IDLWK�LQ�DFFRUGDQFH�ZLWK�WKH�
RUGLQDU\�PHDQLQJ�RI�LWV�WHUPV��7KH�7ULEXQDO�UHDGV�LQ�$UWLFOH������(&7�WKH�EURDGHVW�SRVVLEOH�GHILQLWLRQ�
RI�DQ�LQWHUHVW�LQ�D�FRPSDQ\��ZLWKRXW�DQ\�LQGLFDWLRQ�WKDW�WKH�GUDIWHUV�RI�WKH�WUHDW\�LQWHQGHG�WR�UHVWULFW�
RZQHUVKLS�WR�EHQHILFLDO�RZQHUVKLS��7KH�7ULEXQDO�WKXV�UHMHFWHG�WKH�5XVVLDQ�)HGHUDWLRQ
V�DVVHUWLRQ�WKDW�
WKH�PHUH�OHJDO�RZQHUVKLS�RI�VKDUHV�LV�LQVXIILFLHQW�WR�TXDOLI\�DV�DQ�LQYHVWPHQW�ZLWKLQ�WKH�PHDQLQJ�RI�
WKH�(&7��,Q�WKH�YLHZ�RI�WKH�7ULEXQDO��FRQWUDU\�WR�ZKDW�WKH�5XVVLDQ�)HGHUDWLRQ�DUJXHV��WKHUH�LV�DOVR�QR�
UHTXLUHPHQW�IRU�DQ�LQMHFWLRQ�RI�IRUHLJQ�FDSLWDO�LQ�RUGHU�WR�TXDOLI\�DV�DQ�LQYHVWPHQW��)XUWKHUPRUH��WKH�
7ULEXQDO�UHMHFWHG�WKH�DVVHUWLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ�WKDW�WKH�(&7�LV�QRW�LQWHQGHG�WR�SURWHFW�
LQYHVWPHQWV�PDGH�LQ�D�FRQWUDFWLQJ�VWDWH�E\�QDWLRQDOV�RI�WKDW�VDPH�FRQWUDFWLQJ�VWDWH�ZLWK�FDSLWDO�
JHQHUDWHG�LQ�WKDW�VWDWH����
�
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�������� ,Q�WKH�,QWHULP�$ZDUG��WKH�7ULEXQDO�IDLOHG�WR�GLVFXVV�WKH�XQFOHDQ�KDQGV�GHIHQFH�UDLVHG�E\�WKH�
5XVVLDQ�)HGHUDWLRQ��D�GHIHQFH�ZKLFK�DOVR�UHODWHV�WR�$UWLFOH������DQG�����(&7��7KH�VDPH�DSSOLHV�WR�WKH�
DVVHUWLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ�WKDW�WKH�OHJDO�SHUVRQDOLW\�RI�+9<�VKRXOG�EH�GLVUHJDUGHG�EHFDXVH�
WKH\�DUH�DQ�LQVWUXPHQW�RI�D�FULPLQDO�HQWHUSULVH����7KHVH�LVVXHV�ZHUH�UHIHUUHG�WR�WKH�PHULWV�VWDJH�E\�WKH�
7ULEXQDO��
�
�������� �,Q�WKH�)LQDO�$ZDUG��WKH�7ULEXQDO�KDV�UXOHG�DV�IROORZV�RQ�WKH�XQFOHDQ�KDQGV�GHIHQFH��
,QWHUQDWLRQDO�DUELWUDO�FDVH�ODZ�DVVXPHV�WKDW�LQYHVWPHQW�WUHDWLHV�DUH�VXEMHFW�WR�D�OHJDOLW\�UHTXLUHPHQW��
DFFRUGLQJ�WR�ZKLFK�WKH�LQYHVWPHQW�LQ�TXHVWLRQ�PXVW�KDYH�EHHQ�PDGH�LQ�DFFRUGDQFH�ZLWK�WKH�ODZ�RI�WKH�
KRVW�VWDWH��HYHQ�LI�WKDW�UHTXLUHPHQW�LV�QRW�H[SUHVVO\�UHIHUUHG�WR�LQ�WKH�WUHDW\��7KH�7ULEXQDO�HQGRUVHV�WKLV�
SULQFLSOH�DQG�KROGV�DV�IROORZV��
�

³������«��$Q�LQYHVWRU�ZKR�KDV�REWDLQHG�DQ�LQYHVWPHQW�LQ�WKH�KRVW�6WDWH�RQO\�E\�DFWLQJ�LQ�EDG�IDLWK�RU�
LQ�YLRODWLRQ�RI�WKH�ODZV�RI�WKH�KRVW�VWDWH��KDV�EURXJKW�LWVHOI�ZLWKLQ�WKH�VFRSH�RI�DSSOLFDWLRQ�RI�WKH�(&7�
WKURXJK�ZURQJIXO�DFWV��6XFK�DQ�LQYHVWRU�VKRXOG�QRW�EH�DOORZHG�WR�EHQHILW�IURP�WKH�7UHDW\�´��
�

7KH�7ULEXQDO�H[SUHVVO\�GRHV�QRW�WDNH�D�SRVLWLRQ�RQ�ZKHWKHU�IDLOXUH�WR�FRPSO\�ZLWK�WKLV�UHTXLUHPHQW�RI�
OHJDOLW\�VKRXOG�OHDG�WR�ODFN�RI�MXULVGLFWLRQ�RI�WKH�7ULEXQDO�RU�UHVXOW�LQ�DQ�LQYHVWRU�EHLQJ�GHSULYHG�RI�WKH�
SURWHFWLRQ�JUDQWHG�E\�DQ�LQYHVWPHQW�WUHDW\����
�
��������7KH�7ULEXQDO�IXUWKHU�UXOHG�WKDW�WKH�ULJKW�WR�LQYRNH�WKH�SURWHFWLRQ�RI�WKH�(&7�FDQ�RQO\�ODSVH�LI�
WKHUH�LV�
LOOHJDOLW\
�LQ�WKH�PDNLQJ�RI�WKH�LQYHVWPHQW��EXW�QRW�
LOOHJDOLW\
�LQ�WKH�LPSOHPHQWDWLRQ�SKDVH�RI�
WKH�LQYHVWPHQW��,Q�WKH�ODWWHU�FDVH��WKH�VXEVWDQFH�RI�WKH�LQYHVWRU
V�FODLP�PXVW�EH�GHDOW�ZLWK��DFFRUGLQJ�WR�
WKH�7ULEXQDO����
�
��������7KH�7ULEXQDO�DOVR�DGGUHVVHG�WKH�PRUH�JHQHUDO�DVVHUWLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ�WKDW�D�
FODLPDQW�³ZKR�FRPHV�EHIRUH�DQ�LQWHUQDWLRQDO�WULEXQDO�ZLWK�XQFOHDQ�KDQGV�LV�EDUUHG�IURP�FODLPLQJ�RQ�
WKH�EDVLV�RI�D�general principle of law�´�7KH�7ULEXQDO�FRQVLGHUV�WKDW�QR�VXFK�SULQFLSOH�RI�ODZ�H[LVWV�
DQG�WKDW�+9<�DUH�WKHUHIRUH�QRW�SUHYHQWHG�RQ�WKDW�JURXQG�IURP�EULQJLQJ�D�FODLP�EHIRUH�WKH�7ULEXQDO����
�
�������� ,Q�WKH�DUELWUDO�SURFHHGLQJV��WKH�5XVVLDQ�)HGHUDWLRQ�DUJXHG�WKDW�WKHUH�DUH����FDVHV�LQ�ZKLFK�
+9<�DFWHG�LOOHJDOO\�DQG�LQ�EDG�IDLWK��7KH�7ULEXQDO�FODVVLILHG�WKHVH�FDVHV�LQWR�IRXU�FDWHJRULHV����

��� &RQGXFW�RI�+9<�LQ�UHODWLRQ�WR�WKH�DFTXLVLWLRQ�RI�<XNRV�DQG�UHJDUGLQJ�WKH�ZD\�LQ�ZKLFK�
FRQWURO�RI�<XNRV�DQG�LWV�VXEVLGLDULHV�KDV�EHHQ�FRQVROLGDWHG��

��� &RQGXFW�RI�+9<�UHODWLQJ�WR�WKH�7D[DWLRQ�7UHDW\�EHWZHHQ�&\SUXV�DQG�5XVVLD��
��� &RQGXFW�RI�+9<�UHODWLQJ�WR�WKH�XVH�E\�+9<�<XNRV�RI�5XVVLDQ�ORZ�WD[�UHJLRQV��
��� &RQGXFW�RI�+9<�IUXVWUDWLQJ�WKH�LPSOHPHQWDWLRQ�RI�5XVVLDQ�WD[�PHDVXUHV��

�
��������7KH�7ULEXQDO�FRQVLGHUV�WKDW�WKH�FRQGXFW�RI�+9<�LQ�WKH�ILUVW�FDWHJRU\��LI�HVWDEOLVKHG��FRXOG�
UHVXOW�LQ�+9<�QRW�EHLQJ�DEOH�WR�EULQJ�D�FODLP�XQGHU�WKH�(&7��7KLV�GRHV�QRW�DSSO\�WR�DFWV�WKDW�IDOO�
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XQGHU�FDWHJRULHV������ZKLFK��LQ�WKH�7ULEXQDO
V�YLHZ��DOO�UHODWH�WR�HYHQWV�WKDW�WRRN�SODFH�DIWHU�+9<�KDG�
DOUHDG\�PDGH�WKHLU�LQYHVWPHQW�����
�
��������7KH�7ULEXQDO�WKHQ�FRQVLGHUHG�WKH�FRQGXFW�LQ�WKH�ILUVW�FDWHJRU\��,W�FRQVLGHUHG�WKDW�WKH�DOOHJHG�
FRQGXFW�LQ�TXHVWLRQ�WRRN�SODFH�EHIRUH�������ZKHUHDV�+9<�DFTXLUHG�WKH�<XNRV�VKDUHV�LQ�WKH�\HDUV�
�����������7KH�DOOHJHG�FRQGXFW�LQ�TXHVWLRQ�LV�WKDW�RI�WKLUG�SDUWLHV��VXFK�DV�%DQN�0HQDWHS�DQG�
.KRGRUNRYVN\�HW�DO��7KH�7ULEXQDO�DJUHHV�ZLWK�WKH�5XVVLDQ�)HGHUDWLRQ�WKDW�ZKHQ�DVVHVVLQJ�WKH�OHJDOLW\�
RI�DQ�LQYHVWPHQW��LW�LV�QRW�RQO\�WKH�ODVW�WUDQVDFWLRQ�WKDW�PDWWHUV��EHFDXVH�WKH�PDNLQJ�RI�DQ�LQYHVWPHQW�
RIWHQ�LQYROYHV�D�FKDLQ�RI�DFWV��$OO�FRQGXFW�LQ�WKLV�FKDLQ�PXVW�EH�OHJDO�DQG�bona fide��+RZHYHU��WKH�
7ULEXQDO�ILQGV�WKDW�LQ�WKLV�FDVH�WKH�5XVVLDQ�)HGHUDWLRQ�KDV�QRW�GHPRQVWUDWHG�WKDW�WKH�LOOHJDO�FRQGXFW�LV�
VXIILFLHQWO\�FRQQHFWHG�ZLWK�WKH�SXUFKDVH�RI�WKH�VKDUHV�E\�+9<����
�
���������7KH�7ULEXQDO
V�ILQDO�FRQFOXVLRQ�LV�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ
V�XQFOHDQ�KDQGV�DFFXVDWLRQ�GRHV�
QRW�UHVXOW�LQ�WKH�7ULEXQDO
V�ODFN�RI�MXULVGLFWLRQ�RU�WKH�LQDGPLVVLELOLW\�RI�+9<
V�FODLPV��QRU�GRHV�LW�
PHDQ�WKDW�+9<�DUH�QRW�HQWLWOHG�WR�LQYRNH�WKH�PDWHULDO�SURWHFWLRQ�RI�WKH�7UHDW\����
�
c. The Russian Federation’s position and the Court of Appeal’s suppositions�
�
������� 7KH�SRVLWLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ�LQ�WKHVH�VHWWLQJ�DVLGH�SURFHHGLQJV�LV���LQ�HVVHQFH���WKDW�
WKH�7ULEXQDO�KDG�QR�MXULVGLFWLRQ�EHFDXVH�+9<�DQG�WKHLU�VKDUHV�LQ�<XNRV�GR�QRW�IDOO�XQGHU�WKH�
SURWHFWLRQ�RI�WKH�(&7��VR�WKH�<XNRV�$ZDUGV�VKRXOG�EH�VHW�DVLGH�SXUVXDQW�WR�$UWLFOH���������D��'&&3��
+9<�DUH��DFFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��IDNH�IRUHLJQ�LQYHVWRUV��7R�WKLV�HQG��WKH�5XVVLDQ�
)HGHUDWLRQ�VXEPLWV��LQ�VXPPDU\��WKH�IROORZLQJ��
�
���7KH�(&7�LV�DLPHG�DW�IRUHLJQ�LQYHVWPHQWV�DQG�GRHV�QRW�SURWHFW�LQYHVWPHQW�GLVSXWHV�EHWZHHQ�WKH�VWDWH�
DQG�LWV�RZQ�FLWL]HQV��

D��+9<�DUH�VKDP�FRPSDQLHV�WKDW�DUH�HFRQRPLFDOO\�RZQHG�DQG�FRQWUROOHG�E\�5XVVLDQ�
FLWL]HQV��
E��+9<�DUH�QRW�LQYHVWRUV�DQG�GLG�QRW�PDNH�LQYHVWPHQWV�ZLWKLQ�WKH�PHDQLQJ�RI�$UWLFOH������
DQG�����EHFDXVH�WKH�(&7�GRHV�QRW�SURWHFW�
8�WXUQ
�LQYHVWPHQWV��7KLV�IROORZV�IURP�WKH�
VXEMHFW�DQG�REMHFW�RI�WKH�(&7��WKH�FRQWH[W��WKH�SULQFLSOHV�RI�LQWHUQDWLRQDO�ODZ�DQG�LV�
FRQILUPHG�E\�VXEVHTXHQW�VWDWH�SUDFWLFH��
F��+9<�GLG�QRW�PDNH�DQ\�LQYHVWPHQW�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�(&7�EHFDXVH�WKH\�GLG�QRW�
PDNH�DQ\�IRUHLJQ�HFRQRPLF�FRQWULEXWLRQ�LQ�WKH�5XVVLDQ�)HGHUDWLRQ��
G��7KH�5XVVLDQ�QDWLRQDOV�UHIHUUHG�WR�XQGHU��D��DERYH�DEXVHG�WKH�FRUSRUDWH�VWUXFWXUH�RI�
+9<�IRU�LOOHJDO�SXUSRVHV��LQFOXGLQJ�WD[�HYDVLRQ��7KLV�MXVWLILHV�SLHUFLQJ�WKH�FRUSRUDWH�YHLO�
WR�H[SRVH�WKHVH�5XVVLDQ�QDWLRQDOV�EHKLQG�+9<��

�
���7KH�(&7�GRHV�QRW�SURWHFW�+9<�DQG�WKHLU�VKDUHV�LQ�<XNRV�EHFDXVH�RI�WKH�FULPLQDO�DQG�XQODZIXO�
EDFNJURXQG�DQG�FRQGXFW�RI�+9<�DQG�WKH�5XVVLDQ�FLWL]HQV��
�
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������� 7KHVH�FRUH�DVVHUWLRQV�DUH�IXUWKHU�HODERUDWHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�LQ�WKH�'HIHQFH�RQ�
$SSHDO�QRV�����������DV�ZHOO�DV�LQ�WKH�GRFXPHQWV�VXEPLWWHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�LQ�WKH�ILUVW�
LQVWDQFH�SURFHHGLQJV�DQG�WKH�RWKHU�GRFXPHQWV�VXEPLWWHG�LQ�WKH�DSSHDO�SURFHHGLQJV��$FFRUGLQJ�WR�WKH�
5XVVLDQ�)HGHUDWLRQ��WKH�WHUPV�
LQYHVWPHQW
�DQG�
LQYHVWRU
�VKRXOG�QRW�RQO\�EH�LQWHUSUHWHG�LQ�DFFRUGDQFH�
ZLWK�WKH�OLWHUDO�PHDQLQJ�DFFRUGHG�WR�WKHP�E\�WKH�FRQWUDFWLQJ�VWDWHV��,W�DOVR�FRQVLGHUV�WKDW�WKH�FRQWH[W�RI�
WKHVH�SURYLVLRQV�DV�LQFOXGHG�LQ�WKH�7UHDW\��WKH�REMHFW�DQG�SXUSRVH�RI�WKH�7UHDW\��VXEVHTXHQW�FDVH�ODZ��
VWDWH�SUDFWLFH�DQG��WKH�SULQFLSOHV�RI��LQWHUQDWLRQDO�ODZ�VKRXOG�EH�WDNHQ�LQWR�DFFRXQW��7DNLQJ�WKHVH�
LQWHUSUHWDWLYH�FULWHULD�LQWR�DFFRXQW��WKH�FRQFOXVLRQ�VKRXOG�EH�WKDW�WKHUH�LV�QR�LQYHVWPHQW�RU�LQYHVWRU�
ZLWKLQ�WKH�PHDQLQJ�RI�WKH�(&7�DQG�WKDW�WKH�FRQGLWLRQV�XQGHU�ZKLFK�DUELWUDWLRQ�LV�SHUPLWWHG�XQGHU�
$UWLFOH����(&7�DUH�QRW�PHW��DFFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��
�
������� )RU�WKH�UXOHV�DSSOLFDEOH�LQ�WKH�LQWHUSUHWDWLRQ�RI�WKH�WUHDW\�SURYLVLRQV�DW�LVVXH�SXUVXDQW�WR�WKH�
9&/7��WKH�&RXUW�RI�$SSHDO�UHIHUV�WR�SDUDV����������������DERYH��
�
������� $V�FRQVLGHUHG�WKHUH��WKH�SRLQW�RI�GHSDUWXUH�IRU�WKH�LQWHUSUHWDWLRQ�RI�$UWLFOH������DQG�����(&7�LV�
WKH�WH[W�RI�WKHVH�SURYLVLRQV�DQG�WKH�RUGLQDU\�PHDQLQJ�WKDW�DFFUXHV�WR�WKH�ZRUGLQJ��7KH�&RXUW�RI�$SSHDO�
ILQGV�WKDW�LW�LV�QRW�LQ�GLVSXWH�WKDW�+9<�DUH�FRPSDQLHV�WKDW�DUH�³RUJDQL]HG�LQ�DFFRUGDQFH�ZLWK�WKH�ODZ�
DSSOLFDEOH�LQ�WKDW�&RQWUDFWLQJ�3DUW\´��WKH�LQWHUQDO�DIIDLUV�GRFWULQH���7KXV���IURP�D�WH[WXDO�SRLQW�RI�YLHZ�
��WKH�UHTXLUHPHQWV�VHW�RXW�LQ�$UWLFOH������IRU�DQ�LQYHVWRU�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�(&7�KDYH�EHHQ�
PHW��7KH�GHILQLWLRQ�RI�LQYHVWPHQW�DV�UHIHUUHG�WR�LQ�$UWLFOH������(&7�LV�±�IURP�D�WH[WXDO�SRLQW�RI�YLHZ�±�
DOVR�IXOILOOHG��,QYHVWPHQW�LV�GHILQHG�DV�³HYHU\�NLQG�RI�DVVHW��RZQHG�RU�FRQWUROOHG�GLUHFWO\�RU�LQGLUHFWO\�
E\�DQ�,QYHVWRU´��7KH�SDUDJUDSK�JLYHV�D�QRQ�H[KDXVWLYH�OLVW�RI�
DVVHWV
��ZKLFK�LQFOXGHV�VKDUHV��$UWLFOH�
�����E��(&7���7KH�<XNRV�VKDUHV��ZKLFK�DUH�RZQHG�E\�+9<��WKHUHIRUH�TXDOLI\�DV�
,QYHVWPHQW
�ZLWKLQ�
WKH�PHDQLQJ�RI�WKH�(&7��)LQDOO\��WKH�UHTXLUHPHQW�VHW�RXW�LQ�$UWLFOH����(&7�WKDW�WKHUH�LV�D�GLVSXWH�
EHWZHHQ�D�&RQWUDFWLQJ�3DUW\��WKH�5XVVLDQ�)HGHUDWLRQ��DQG�LQYHVWRUV�IURP�DQRWKHU�&RQWUDFWLQJ�3DUW\�
�+9<��FRPSDQLHV�LQFRUSRUDWHG�XQGHU�WKH�ODZV�RI�&\SUXV�DQG�WKH�,VOH�RI�0DQ��³UHODWLQJ�WR�DQ�
,QYHVWPHQW�RI�WKH�ODWWHU�LQ�WKH�$UHD�RI�WKH�)RUPHU´�KDV�±�IURP�D�WH[WXDO�SRLQW�RI�YLHZ�±�EHHQ�VDWLVILHG��
$IWHU�DOO��WKH�GLVSXWH�UHODWHV�WR�DQ�LQYHVWPHQW��VKDUHV�LQ�<XNRV��RI�+9<�LQ�WKH�WHUULWRU\�RI�WKH�5XVVLDQ�
)HGHUDWLRQ�EHFDXVH�<XNRV�LV�D�FRPSDQ\�LQFRUSRUDWHG�XQGHU�5XVVLDQ�ODZ��
�
������� 7KH�&RXUW�RI�$SSHDO�ZLOO�GLVFXVV�EHORZ�WKH�YDULRXV�DUJXPHQWV�SXW�IRUZDUG�E\�WKH�5XVVLDQ�
)HGHUDWLRQ�LQ�VXSSRUW�RI�LWV�FODLP�WKDW�WKH�7ULEXQDO�GLG�QRW�SD\�VXIILFLHQW�DWWHQWLRQ�WR�WKH�RWKHU�
LQWHUSUHWDWLRQ�UXOHV�UHIHUUHG�WR�LQ�$UWLFOH����9&/7�DQG�WKDW�LQ�DSSO\LQJ�WKHVH�LQWHUSUHWDWLRQ�UXOHV�LW�
PXVW�EH�FRQFOXGHG�WKDW�WKH�7ULEXQDO�GLG�QRW�KDYH�MXULVGLFWLRQ��
�
d. Foreign investment, foreign investor�
�
��������7KH�5XVVLDQ�)HGHUDWLRQ�WDNHV�WKH�SRVLWLRQ�WKDW�+9<�DUH�
VKDP�FRPSDQLHV
�WKDW�GR�QRW�FRQGXFW�
VXEVWDQWLDO�EXVLQHVV�DFWLYLWLHV�LQ�&\SUXV�DQG�WKH�,VOH�RI�0DQ��UHVSHFWLYHO\��DQG�WKDW�DUH��XOWLPDWHO\��
FRQWUROOHG�E\�5XVVLDQ�QDWLRQDOV��.KRGRUNRYVN\�HW�DO����7KH\�DUH�LQFRUSRUDWHG�DQG�FRQWUROOHG�E\�
5XVVLDQ�QDWLRQDOV��ZKR�XVH�+9<�WR�FKDQQHO�PRQH\�RXW�RI�WKH�5XVVLDQ�)HGHUDWLRQ��+9<�DUH�XOWLPDWHO\�
�HFRQRPLFDOO\��RZQHG�E\�5XVVLDQ�QDWLRQDOV�DQG�VKRXOG�WKHUHIRUH�EH�FRQVLGHUHG�5XVVLDQ�LQYHVWRUV�
LQYHVWLQJ�LQ�WKH�WHUULWRU\�RI�WKH�5XVVLDQ�)HGHUDWLRQ��DFFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ����$FFRUGLQJ�
WR�WKH�5XVVLDQ�)HGHUDWLRQ��ZKLFK�UHIHUV�LQ�WKLV�UHVSHFW�WR�RQH�RI�WKH�H[SHUW�UHSRUWV�RI�3URI��3HOOHW����WKH�
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XQGLVSXWDEOH�DLP�RI�WKH�(&7�LV�WR�SURPRWH�RQO\�foreign�LQYHVWPHQWV��,Q�WKLV�FRQWH[W��WKH�5XVVLDQ�
)HGHUDWLRQ�KDV��LQWHU�DOLD��LQYRNHG�WKH�REMHFW�RI�WKH�(&7�DV�H[SUHVVHG�LQ�$UWLFOH���RI�WKH�7UHDW\��
�

³7KLV�7UHDW\�HVWDEOLVKHV�D�OHJDO�IUDPHZRUN�LQ�RUGHU�WR�SURPRWH�ORQJ�WHUP�FRRSHUDWLRQ�LQ�WKH�
HQHUJ\�ILHOG��EDVHG�RQ�FRPSOHPHQWDULWLHV�DQG�PXWXDO�EHQHILWV��LQ�DFFRUGDQFH�ZLWK�WKH�
REMHFWLYHV�DQG�SULQFLSOHV�RI�WKH�&KDUWHU�´�
�

$GGLWLRQDOO\��WKH�5XVVLDQ�)HGHUDWLRQ�KDV�KLJKOLJKWHG�WKH�REMHFWLYHV�RI�WKH�(QHUJ\�&KDUWHU��ZKLFK�
VWDWHV�WKDW�LWV�DLP�LV�WR�SURPRWH�WKH�LQWHUQDWLRQDO�IORZ�RI�LQYHVWPHQW�DQG�WR�SURYLGH�D�VWDEOH��
WUDQVSDUHQW�OHJDO�IUDPHZRUN�IRU�IRUHLJQ�LQYHVWPHQW����,I�WKH�SURYLVLRQV�LQ�$UWLFOH������DQG�����(&7�DUH�
SODFHG�LQ�WKH�FRQWH[W�RI�WKH�RWKHU�WUHDW\�SURYLVLRQV��LW�DOVR�EHFRPHV�FOHDU��DFFRUGLQJ�WR�WKH�5XVVLDQ�
)HGHUDWLRQ��WKDW�WKH�(&7�RQO\�FRYHUV�IRUHLJQ�LQYHVWRUV�DQG�IRUHLJQ�LQYHVWPHQW����7KH�5XVVLDQ�
)HGHUDWLRQ�UHIHUV�LQ�SDUWLFXODU�WR�$UWLFOH����(&7��ZKLFK�SURYLGHV�WKDW�WKH�MXULVGLFWLRQ�RI�DQ�DUELWUDO�
WULEXQDO�VKDOO�EH�OLPLWHG�WR�GLVSXWHV�EHWZHHQ�D�FRQWUDFWLQJ�SDUW\�DQG�DQ�LQYHVWRU�RI�DQRWKHU�FRQWUDFWLQJ�
SDUW\����,W�DOVR�FRQVLGHUV�WKDW�RWKHU�(&7�SURYLVLRQV�PDNH��FOHDU�WKDW�WKH�LQYHVWPHQWV�PXVW�EH�PDGH�E\�
IRUHLJQHUV�DQG�QRW�E\�QDWLRQDOV�ZKR�GLYHUW�WKHLU�LQYHVWPHQWV�WKURXJK�VKDP�FRPSDQLHV��7KLV�IROORZV��
IRU�H[DPSOH��IURP�WKH�ZRUGV�³LQYHVWRUV�RI�RWKHU�&RQWUDFWLQJ�3DUWLHV´��$UWLFOHV��������������������DQG�
���(&7��DQG�³LQYHVWPHQW�LQ�WKH�WHUULWRU\�RI�DQRWKHU�&RQWUDFWLQJ�3DUW\´��$UWLFOHV��������DQG����(&7���
DFFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ����
�
��������,Q�LWV�DVVHVVPHQW�RI�WKHVH�DVVHUWLRQV��WKH�&RXUW�RI�$SSHDO�KROGV�WKH�IROORZLQJ��$V�DOUHDG\�
FRQVLGHUHG�DERYH��WKH�(&7�RSWHG�IRU�³WKH�ODZ�RI�WKH�FRXQWU\�XQGHU�WKH�ODZV�RI�ZKLFK�WKH�LQYHVWRU�LV�
RUJDQLVHG´�LQ�RUGHU�WR�GHWHUPLQH�WKH�QDWLRQDOLW\�RI�DQ�LQYHVWRU��7KLV�LV�D�FRPPRQ�FULWHULRQ�LQ�
LQYHVWPHQW�WUHDWLHV��ZKLFK�LV�HDV\�WR�DSSO\�DQG�SUHGLFWDEOH��$�GUDZEDFN�RI�WKLV�FULWHULRQ�LV�WKDW�WKH�
SODFH�RI�LQFRUSRUDWLRQ�GRHV�QRW�JXDUDQWHH�WKDW�WKH�LQYHVWRU�KDV�D�JHQXLQH�OLQN�ZLWK�WKH�FRXQWU\�XQGHU�
ZKRVH�ODZ�WKH�FRPSDQ\�LV�LQFRUSRUDWHG��7KHUH�DUH�WKHUHIRUH�LQYHVWPHQW�WUHDWLHV�LQ�ZKLFK�WKH�siège 
social��L�H��WKH�SODFH�ZKHUH�WKH�DFWLYLWLHV�WDNH�SODFH��LV�XVHG�DV�D�FRQQHFWLQJ�IDFWRU�IRU�GHWHUPLQLQJ�WKH�
QDWLRQDOLW\�RI�FRPSDQLHV��$QG�WKHUH�DUH�LQYHVWPHQW�WUHDWLHV�WKDW�XVH�DGGLWLRQDO�FULWHULD�RU�FRQGLWLRQV�WR�
GHWHUPLQH�WKH�QDWLRQDOLW\�RI�D�FRPSDQ\��VXFK�DV�WKH�FULWHULRQ�RI�ZKR�FRQWUROV�WKH�FRPSDQ\�RU�WKH�
UHTXLUHPHQW�WKDW�D�FRPSDQ\�DFWXDOO\�FRQGXFWV�EXVLQHVV�DFWLYLWLHV�LQ�WKH�FRXQWU\�RI�ZKLFK�LW�LV�D�
QDWLRQDO��7KHVH�FULWHULD��FRPELQHG�ZLWK�WKH�LQWHUQDO�DIIDLUV�GRFWULQH�DQG�WKH�siège social��PD\�
XOWLPDWHO\�KHOS�WR�OLPLW�WKH�VFRSH�RI�WKH�WUHDW\�WR�FRPSDQLHV�ZKLFK�KDYH�D�JHQXLQH�OLQN�ZLWK�WKH�
FRXQWU\�LQ�ZKLFK�WKH\�DUH�HVWDEOLVKHG����7KH�GUDIWHUV�RI�WKH�(&7�FRXOG�KDYH�FKRVHQ�WR�LQFOXGH�VXFK�
DGGLWLRQDO�FRQGLWLRQV�LQ�$UWLFOH������(&7�ZKLFK�ZRXOG�KDYH�PDGH�LW�SRVVLEOH�WR�GHWHUPLQH�ZKHWKHU�
+9<�KDYH�D�JHQXLQH�OLQN�ZLWK�&\SUXV�RU�,VOH�RI�0DQ��UHVSHFWLYHO\��7KH\�GLG�QRW�GR�VR��
�
��������$V�UHJDUGV�WKH�5XVVLDQ�)HGHUDWLRQ
V�UHOLDQFH�RQ�WKH�REMHFW�RI�WKH�7UHDW\��WKH�&RXUW�RI�$SSHDO�
FRQVLGHUV�DV�IROORZV��,QGHHG��WKH�REMHFW�RI�WKH�(&7�LQFOXGHV��DOVR����DV�WKH�5XVVLDQ�)HGHUDWLRQ�ULJKWO\�
DUJXHV����LQ�VKRUW��WKH�SURPRWLRQ�RI�LQWHUQDWLRQDO�FRRSHUDWLRQ�LQ�WKH�ILHOG�RI�HQHUJ\�DQG�WKH�SURWHFWLRQ�
RI�LQWHUQDWLRQDO�LQYHVWPHQWV��&RQWUDU\�WR�ZKDW�WKH�5XVVLDQ�)HGHUDWLRQ�DVVXPHV��KRZHYHU��WKH�(&7�
GHWHUPLQHV�H[DFWO\�ZKHQ�WKHUH�LV�DQ�LQYHVWRU�DQG�DQ�LQYHVWPHQW�DQG�ZKHQ�DQ�LQYHVWPHQW�GLVSXWH�KDV�DQ�
LQWHUQDWLRQDO�FKDUDFWHU�WKDW�IDOOV�ZLWKLQ�WKH�VFRSH�RI�$UWLFOH����(&7��,W�IROORZV�IURP�WKH�ZRUGLQJ�RI�
$UWLFOH����(&7�WKDW�WKLV�LV�WKH�FDVH�LI�WKH�OHJDO�SHUVRQ�PDNLQJ�WKH�LQYHVWPHQW�LV�LQFRUSRUDWHG�XQGHU�WKH�
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ODZ�RI�one��FRQWUDFWLQJ��VWDWH�DQG�WKH�LQYHVWPHQW�UHIHUUHG�WR�LQ�$UWLFOH������(&7�WDNHV�SODFH�LQ�another�
�FRQWUDFWLQJ��VWDWH��,W�IROORZV�QHLWKHU�IURP�WKH�FRQWH[W�RI�$UWLFOHV���DQG����(&7�QRU�IURP�WKH�REMHFW�RI�
WKH�7UHDW\�WKDW�WKH�GUDIWHUV�RI�WKH�WUHDW\�LQWHQGHG�WR�LPSRVH�IXUWKHU�UHTXLUHPHQWV�DV�WR�WKH�IRUHLJQ�
FKDUDFWHU�RI�WKH�LQYHVWPHQW�RU�LQYHVWRU��RU�WKH�LQWHUQDWLRQDO�FKDUDFWHU�RI�WKH�GLVSXWH��7KH�5XVVLDQ�
)HGHUDWLRQ�DOVR�LQYRNHG�WKH�DUELWUDO�DZDUG�LQ�WKH�FDVH�RI�&HP�&HQJLV�8]DQ�Y��7XUNH\��D�FDVH�UHQGHUHG�
XQGHU�WKH�(&7����7KLV�FDVH��KRZHYHU��FRQFHUQHG�D�YHU\�VSHFLILF�VLWXDWLRQ�ZKLFK�GRHV�QRW�DULVH�ZLWK�
UHJDUG�WR�+9<��WKH�LQYHVWRU�ZDV�D�7XUNLVK�QDWLRQDO�OLYLQJ�LQ�7XUNH\�DW�WKH�WLPH�RI�KLV�LQYHVWPHQW��DQG�
WKHUHIRUH�QRW�FRYHUHG�E\�WKH�(&7�DW�WKDW�WLPH���EXW�ZKR�PRYHG�WR�DQRWKHU�FRXQWU\�DW�D�ODWHU�GDWH��DQG�
WKXV�SRVVLEO\�FDPH�ZLWKLQ�WKH�VFRSH�RI�WKH�(&7���7KH�&RXUW�RI�$SSHDO�WKHUHIRUH�FRQVLGHUV�WKLV�
MXGJPHQW�WR�EH�LUUHOHYDQW�LQ�WKLV�FRQWH[W��
�
�������� �7KH�5XVVLDQ�)HGHUDWLRQ�KDV�DOVR�LQYRNHG�WKH�8QGHUVWDQGLQJ�LQ�$UWLFOH������(&7�ZKLFK�
VSHFLILHV�KRZ�WR�GHWHUPLQH�ZKHWKHU�DQ�LQYHVWPHQW�LQ�RQH�FRQWUDFWLQJ�SDUW\�LV�GLUHFWO\�RU�LQGLUHFWO\�
FRQWUROOHG�E\�DQ�LQYHVWRU�IURP�DQRWKHU�FRQWUDFWLQJ�SDUW\�����$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��LW�
IROORZV�IURP�WKLV�
8QGHUVWDQGLQJ
�WKDW�WKH�LQWHQWLRQ�RI�WKH�GUDIWHUV�RI�WKH�WUHDW\�ZDV�QRW�WR�DGRSW�D�
IRUPDO�DSSURDFK��EXW�WR�SURYLGH�IRU�WKH�SRVVLELOLW\�RI�YHULI\LQJ�WKDW�HIIHFWLYH�FRQWURO�LV�H[HUFLVHG�E\�DQ�
LQYHVWRU�IURP�another�FRQWUDFWLQJ�SDUW\��+RZHYHU��WKH�UHOLDQFH�RQ�WKLV�
8QGHUVWDQGLQJ
�LV�PLVSODFHG��
$UWLFOH������(&7�SURYLGHV�WKDW�LQYHVWPHQW�PHDQV�DQ\�IRUP�RI�DVVHW�WKDW�LV�RZQHG�or�FRQWUROOHG�E\�DQ�
LQYHVWRU��,W�LV�HVWDEOLVKHG�WKDW�WKH�<XNRV�VKDUHV�DUH�RZQHG�E\�+9<��7KHUH�LV�WKHUHIRUH�QR�QHHG�WR�
HVWDEOLVK�ZKR�FRQWUROV�WKH�VKDUHV��7KHUHIRUH��WKH�
8QGHUVWDQGLQJ
�LQYRNHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�LQ�
UHODWLRQ�WR�WKH�FRQWURO�FULWHULRQ�LV�QRW�UHOHYDQW�KHUH��
�
e.  Control of the investing company (U-turn)�
�
��������7KH�5XVVLDQ�)HGHUDWLRQ�KDV�LQYRNHG�WKH�
GHQLDO�RI�EHQHILWV�FODXVH
�LQ�$UWLFOH����(&7��,Q�VR�IDU�
DV�UHOHYDQW��WKDW�SURYLVLRQ�UHDGV�DV�IROORZV��
��

³(DFK�&RQWUDFWLQJ�3DUW\�UHVHUYHV�WKH�ULJKW�WR�GHQ\�WKH�DGYDQWDJHV�RI�WKLV�3DUW�WR���
����D�OHJDO�HQWLW\�LI�FLWL]HQV�RU�QDWLRQDOV�RI�D�WKLUG�VWDWH�RZQ�RU�FRQWURO�VXFK�HQWLW\�DQG�LI�WKDW�HQWLW\�KDV�
QR�VXEVWDQWLDO�EXVLQHVV�DFWLYLWLHV�LQ�WKH�$UHD�RI�WKH�&RQWUDFWLQJ�3DUW\�LQ�ZKLFK�LW�LV�RUJDQL]HG���«�´�

�
��������,QYHVWPHQW�WUHDWLHV�ZLWK�D�EURDG�GHILQLWLRQ�RI�WKH�WHUP�
LQYHVWRU
�RIWHQ�FRQWDLQ�D�
GHQLDO�RI�
EHQHILWV�FODXVH
��ZLWK�ZKLFK�WKH�SURWHFWLRQ�RI�WKH�WUHDW\�LV�GHQLHG�WR�FHUWDLQ�FDWHJRULHV�RI�LQYHVWRUV��IRU�
H[DPSOH�LQYHVWRUV�ZKR�GR�QRW�HQJDJH�LQ�DQ\�VLJQLILFDQW�EXVLQHVV�DFWLYLWLHV�LQ�WKH�FRXQWU\�RI�ZKLFK�
WKH\�DUH�QDWLRQDOV��6WDWHV�FDQ�DGGUHVV�DEXVH�WKURXJK�VXFK�D�FODXVH��WUHDW\�VKRSSLQJ�WKURXJK�VKDP�
FRPSDQLHV�FDQ�EH�FRXQWHUHG�����
�
��������$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��$UWLFOH����(&7�SURYLGHV�DGGLWLRQDO�FRQWH[W�IRU�D�SURSHU�
XQGHUVWDQGLQJ�RI�$UWLFOH���(&7��$UWLFOH����(&7�GHQLHV�WKH�SURWHFWLRQ�RI�SDUW�RI�WKH�7UHDW\�WR�DQ�
LQYHVWRU�FRQWUROOHG�E\�QDWLRQDOV�RI�D�QRQ�FRQWUDFWLQJ�VWDWH�ZKR�GRHV�QRW�HQJDJH�LQ�EXVLQHVV�DFWLYLWLHV�
LQ�WKH�VWDWH�LQ�ZKLFK�LW�LV�LQFRUSRUDWHG��$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��LW�DSSHDUV�IURP�$UWLFOH����
(&7�WKDW�WKH�GUDIWHUV�RI�WKH�WUHDW\�LQWHQGHG�WR�H[FOXGH�VKDP�FRPSDQLHV�IURP�WKH�SURWHFWLRQ�RI�WKH�(&7�
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HYHQ�LI�WKHVH�FRPSDQLHV�IRUPDOO\�PHHW�WKH�GHILQLWLRQ�RI�$UWLFOH���(&7��,I�LQYHVWPHQWV�FRQWUROOHG�E\�
WKLUG�FRXQWU\�QDWLRQDOV�DUH�QRW�ZRUWK\�RI�SURWHFWLRQ��WKHQ�LQYHVWPHQWV�FRQWUROOHG�E\�QDWLRQDOV�RI�WKH�
KRVW�FRXQWU\��UHIHUUHG�WR�DV�WKH�8�WXUQ�FRQVWUXFW��VKRXOG�a fortiori�IDOO�RXWVLGH�WKH�VFRSH�RI�(&7�
SURWHFWLRQ��DFFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ�����
�
��������,Q�WKH�YLHZ�RI�WKH�&RXUW�RI�$SSHDO��WKLV�DVVHUWLRQ�IDLOV��,W�GRHV�QRW�IROORZ�IURP�WKH�WH[W�RI�
$UWLFOH����(&7�WKDW�LQYHVWPHQWV�YLD�WKH�8�WXUQ�FRQVWUXFW��ZKLFK�DFFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ�
LQFOXGHV�WKH�LQYHVWPHQWV�RI�+9<��IDOO�RXWVLGH�WKH�SURWHFWLRQ�RI�WKH�(&7��$UWLFOH����(&7�JLYHV�
FRQWUDFWLQJ�SDUWLHV�WKH�ULJKW�WR�GHQ\�WKH�SURWHFWLRQ�RI�SDUW�RI�WKH�WUHDW\�WR�D�ZHOO�GHILQHG�FDWHJRU\�RI�
LQYHVWRUV��L�H��LQYHVWRUV�ZKR�DUH�HVWDEOLVKHG�LQ�D�FRQWUDFWLQJ�VWDWH�RQO\�RQ�IRUPDO�JURXQGV��EXW�DUH�WR�D�
ODUJH�H[WHQW�PDWHULDOO\�OLQNHG�WR�D�QRQ�FRQWUDFWLQJ�VWDWH��7KLV�FLUFXPVWDQFH�GRHV�QRW�PHDQ�WKDW�$UWLFOH�
��(&7�LV�WR�EH�XQGHUVWRRG�DV�PHDQLQJ�WKDW�LW�LV�WR�EH�UHDG�DV�DQ�H[FHSWLRQ�IRU�DQRWKHU�FDWHJRU\�RI�
LQYHVWRU��QDPHO\�VKDP�FRPSDQLHV�DQG�RU�LQYHVWRUV�FRQWUROOHG�E\�QDWLRQDOV�RI�WKH�FRQWUDFWLQJ�SDUW\�LQ�
ZKLFK�WKH\�PDNH�LQYHVWPHQWV��
�
��������7KH�5XVVLDQ�)HGHUDWLRQ�KDV�DOVR�LQYRNHG�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�ZKLFK��LQ�LWV�
YLHZ��SURKLELWV�D�QDWLRQDO�IURP�EULQJLQJ�DQ�LQWHUQDWLRQDO�ODZ�DFWLRQ�DJDLQVW�KLV�RZQ�VWDWH��$FFRUGLQJ�
WR�WKH�5XVVLDQ�)HGHUDWLRQ��WKLV�DOVR�DSSOLHV�WR�FRPSDQLHV�LQ�ZKLFK�QDWLRQDOV�RI�WKH�GHIHQGDQW�VWDWH�
KDYH�D�FRQWUROOLQJ�LQWHUHVW�����$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��WKLV�UXOH�KDV�EHHQ�FRQILUPHG�E\�
VHYHUDO�DUELWUDO�WULEXQDOV�����
�
��������7KH�&RXUW�RI�$SSHDO�UHMHFWV�WKH�DVVHUWLRQ�WKDW�WKHUH�LV�D�UXOH�RI�FXVWRPDU\�LQWHUQDWLRQDO�ODZ�LQ�
WKH�VHQVH�UHIHUUHG�WR�E\�WKH�5XVVLDQ�)HGHUDWLRQ��7KH�DUELWUDO�DZDUGV�FLWHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�GR�
QRW�VXIILFLHQWO\�VXSSRUW�WKLV�DVVHUWLRQ��7KH�DZDUGV�FLWHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�FRYHU�VLWXDWLRQV�LQ�
ZKLFK�WKH�FODLPDQW�KDV�DFTXLUHG�D�IRUHLJQ�LQYHVWPHQW�LQ�WKH�LQWHUQDWLRQDO�DUELWUDWLRQ�SURFHGXUH�ZLWK�
WKH��SULPDU\��SXUSRVH�RI�JDLQLQJ�DFFHVV�WR�LQWHUQDWLRQDO�DUELWUDWLRQ��RU�HTXLYDOHQW�VLWXDWLRQV�LQ�ZKLFK�D�
GRPHVWLF�LQYHVWPHQW�DFTXLUHV�DQ�LQWHUQDWLRQDO�FKDUDFWHU�DIWHU�WKH�FRQIOLFW�ZLWK�WKH�VWDWH�ZKHUH�WKH�
LQYHVWPHQW�ZDV�PDGH�KDV�DOUHDG\�DULVHQ��,Q�WKH�FDVH�RI�3KRHQL[�Y��&]HFK�5HSXEOLF��IRU�H[DPSOH��WKH�
IROORZLQJ�ZDV�DW�LVVXH��3KRHQL[�KDG�DFTXLUHG�WZR�&]HFK�FRPSDQLHV�LQ�������ZKLFK�DW�WKDW�WLPH�ZHUH�
LQYROYHG�LQ�OLWLJDWLRQ�ZLWK�WKH�&]HFK�JRYHUQPHQW��3KRHQL[��D�FRPSDQ\�LQFRUSRUDWHG�XQGHU�,VUDHOL�ODZ��
LQLWLDWHG�LQWHUQDWLRQDO�DUELWUDWLRQ�SURFHHGLQJV�DJDLQVW�WKH�&]HFK�5HSXEOLF�XQGHU�WKH�%,7�EHWZHHQ�
,VUDHO�DQG�WKH�&]HFK�5HSXEOLF��$IWHU�KDYLQJ�REWDLQHG�LQIRUPDWLRQ�IURP�WKH�SDUWLHV�FRQFHUQLQJ�WKH�
DFTXLVLWLRQ�RI�WKH�WZR�&]HFK�FRPSDQLHV�DQG�WKH�WHUPV�RI�WKH�SXUFKDVH�DJUHHPHQW��WKH�DUELWUDWRUV�IRXQG�
WKDW�³WKH�ZKROH�RSHUDWLRQ�ZDV�QRW�DQ�HFRQRPLF�LQYHVWPHQW��EDVHG�RQ�WKH�DFWXDO�RU�IXWXUH�YDOXH�RI�WKH�
FRPSDQLHV��EXW�LQGHHG��VLPSO\�D�UHDUUDQJHPHQW�RI�DVVHWV�ZLWKLQ�D�IDPLO\��WR�JDLQ�DFFHVV�WR�,&6,'�
>,QWHUQDWLRQDO�&HQWUH�IRU�6HWWOHPHQW�RI�,QYHVWPHQW�'LVSXWHV��&RXUW�RI�$SSHDO@�MXULVGLFWLRQ�WR�ZKLFK�
WKH�LQLWLDO�LQYHVWRU�ZDV�QRW�HQWLWOHG´��$FFRUGLQJ�WR�WKH�WULEXQDO��WKLV�PHDQV�WKDW�WKH�FODLPDQW�LV�DEXVLQJ�
WKH�V\VWHP�RI�LQWHUQDWLRQDO�LQYHVWPHQW�DUELWUDWLRQ�DQG�WKDW��IRU�WKLV�UHDVRQ��WKH�WULEXQDO�KDV�QR�
MXULVGLFWLRQ���,W�KDV�QHLWKHU�EHHQ�DVVHUWHG�QRU�IRXQG�WKDW�+9<�DFTXLUHG�WKHLU�LQYHVWPHQWV�ZLWK�WKH�PDLQ�
REMHFW�RI�EULQJLQJ�LQWHUQDWLRQDO�DUELWUDWLRQ�XQGHU�WKH�(&7��7KH�UXOH�UHIHUUHG�WR�LQ�3KRHQL[�GRHV�QRW�
DSSO\�KHUH��
�
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��������7KH�5XVVLDQ�)HGHUDWLRQ�IXUWKHU�DUJXHV�WKDW�LW�LV�D�JXLGLQJ�SULQFLSOH�RI�LQWHUQDWLRQDO�ODZ�WKDW�
ZKHUH�WKHUH�LV�D�VHSDUDWLRQ�EHWZHHQ�D�IRUPDO�RU�OHJDO�RZQHU�RQ�WKH�RQH�KDQG�DQG�D�PDWHULDO�RU�
HFRQRPLF�RZQHU�RQ�WKH�RWKHU�KDQG��LQWHUQDWLRQDO�ODZ�FRQIHUV�OHJDO�VWDQGLQJ�RQ�WKH�ODWWHU��$FFRUGLQJ�WR�
WKH�5XVVLDQ�)HGHUDWLRQ��LI�WKH�GUDIWHUV�RI�WKH�WUHDW\�KDG�LQWHQGHG�WR�GHSDUW�IURP�WKLV�SULQFLSOH��WKH\�
VKRXOG�KDYH�GRQH�VR�H[SOLFLWO\��,Q�WKLV�UHVSHFW��WKH�5XVVLDQ�)HGHUDWLRQ�UHIHUV��LQWHU�DOLD��WR�WKH�GHFLVLRQ�
LQ�2FFLGHQWDO�Y��(FXDGRU�����LQ�ZKLFK�WKH�UHOHYDQW�DSSHDOV�FRPPLWWHH�UXOHG��
�

³�����,Q�FDVHV�ZKHUH�OHJDO�WLWOH�LV�VSOLW�EHWZHHQ�D�QRPLQHH�DQG�D�EHQHILFLDO�RZQHU�LQWHUQDWLRQDO�ODZ�
LV�XQFRQWURYHUVLDO���«��WKH�GRPLQDQW�SRVLWLRQ�LQ�LQWHUQDWLRQDO�ODZ�JUDQWV�VWDQGLQJ�DQG�UHOLHI�WR�WKH�
RZQHU�RI�WKH�EHQHILFLDO�LQWHUHVW���QRW�WR�WKH�QRPLQHH���«��
�����7KH�SRVLWLRQ�DV�UHJDUGV�EHQHILFLDO�RZQHUVKLS�LV�D�UHIOHFWLRQ�RI�D�PRUH�JHQHUDO�SULQFLSOH�RI�
LQWHUQDWLRQDO�LQYHVWPHQW�ODZ��FODLPDQWV�DUH�RQO\�SHUPLWWHG�WR�VXEPLW�WKHLU�RZQ�FODLPV��KHOG�IRU�
WKHLU�RZQ�EHQHILW��QRW�WKRVH�KHOG��EH�LW�DV�QRPLQHHV��DJHQWV�RU�RWKHUZLVH��RQ�EHKDOI�RI�WKLUG�SDUWLHV�
QRW�SURWHFWHG�E\�WKH�UHOHYDQW�WUHDW\��$QG�WULEXQDOV�H[FHHG�WKHLU�MXULVGLFWLRQ�LI�WKH\�JUDQW�
FRPSHQVDWLRQ�WR�WKLUG�SDUWLHV�ZKRVH�LQYHVWPHQWV�DUH�QRW�HQWLWOHG�WR�SURWHFWLRQ�XQGHU�WKH�UHOHYDQW�
LQVWUXPHQW�´�

�
��������7KH�&RXUW�RI�$SSHDO�LV�RI�WKH�YLHZ�WKDW�WKH�DIRUHPHQWLRQHG�UXOH�IURP�2FFLGHQWDO�Y��(FXDGRU�
�DV�LQWHUSUHWHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ���LV�QRW�DSSOLFDEOH�WR�WKH�FDVH�RI�+9<�IRU�WKH�VROH�UHDVRQ�
WKDW�LW�KDV�QRW�EHHQ�DVVHUWHG�QRU�IRXQG�WKDW�WKHUH�LV�D�
VSOLW
�RI�WKH�
OHJDO�WLWOH
�DQG�LW�KDV�QRW�EHHQ�
H[SODLQHG�LQ�VXIILFLHQW�GHWDLO�ZK\�.KRGRUNRYVN\�HW�DO��DUH�WR�EH�FRQVLGHUHG�DV�
EHQHILFLDO�RZQHUV
��RU�
ZK\�+9<�KROGV�WKH�<XNRV�VKDUHV�
RQ�EHKDOI�RI
�.KRGRUNRYVN\�HW�DO��LQ�WKH�VHQVH�UHIHUUHG�WR�LQ�
2FFLGHQWDO�Y��(FXDGRU��1RU�GRHV�LW�IROORZ�IURP�WKH�DUELWUDWLRQ�FDVH�ODZ�VXEPLWWHG�E\�+9<��ZKLFK�
UHODWHV�WR�WKH�(&7��WKDW�WKHUH�LV�D�JHQHUDO�SULQFLSOH�RI�ODZ�DFFRUGLQJ�WR�ZKLFK���YHU\�JHQHUDOO\���DQ�
DUELWUDO�WULEXQDO�PXVW�GHFOLQH�MXULVGLFWLRQ�LI�LW�LV�QRW�WKH�PDWHULDO��HFRQRPLF��RZQHU��EXW�WKH�IRUPDO�
�SDSHU��RZQHU�ZKR�EULQJV�WKH�FODLP��)RU�H[DPSOH��LQ�&KDUDQQH�Y��6SDLQ�����6SDLQ�DUJXHG�WKDW�WKH�
DUELWUDO�WULEXQDO�KDG�QR�MXULVGLFWLRQ�EHFDXVH�WKH�FODLPDQWV��D�'XWFK�DQG�D�/X[HPERXUJ�FRPSDQ\��ZHUH�
HPSW\�VKHOOV�DQG�WKH�ILQDO�EHQHILFLDULHV�RI�WKH�FRPSDQ\�UXQ�E\�WKH�FODLPDQWV�ZHUH�WZR�6SDQLVK�
QDWLRQDOV��+RZHYHU��WKH�DUELWUDO�WULEXQDO�FRQVLGHUHG�WKDW�WKH�(&7�PDGH�QR�UHTXLUHPHQW�RI�WKH�FDSDFLW\�
RI�FODLPDQW�RWKHU�WKDQ�WKDW�LW�ZDV�HVWDEOLVKHG�XQGHU�WKH�ODZ�RI�D�FRXQWU\�ZKLFK�LV�D�SDUW\�WR�WKH�(&7��
7KH�7ULEXQDO�FRQWLQXHG��
�

³�����:KLOH�LW�LV�SHUIHFWO\�FRQFHLYDEOH�WR�OLIW�WKH�FRUSRUDWH�YHLO�DQG�LJQRUH�WKH�OHJDO�SHUVRQDOLW\�RI�
DQ�LQYHVWRU�LQ�WKH�FDVH�RI�IUDXG�GLUHFWHG�DW�MXULVGLFWLRQ��DV�FRXOG�EH�DQ�LQVWUXPHQWDO�WUDQVIHU�RI�WKH�
DVVHWV�RI�WKH�LQYHVWPHQW�DIWHU�WKH�HPHUJHQFH�RI�WKH�GLVSXWH��WKHUH�LV�QR�EDVLV�IRU�LPSRUWLQJ�WR�WKH�
(&7�D�JHQHUDO�UXOH�DFFRUGLQJ�WR�ZKLFK�WKH�QDWLRQDOLW\�RI�WKH�LQYHVWRU�VKRXOG�EH�DQDO\VHG�DFFRUGLQJ�
WR�DQ�HFRQRPLF�FULWHULRQ��ZKHQ�WKH�(&7�LWVHOI�UHIHUV�WR�WKH�OHJDO�FULWHULRQ�RI�LQFRUSRUDWLRQ�RI�WKH�
FRPSDQ\�XQGHU�WKH�ODZ�RI�D�&RQWUDFWLQJ�3DUW\���«���
�����7R�DGRSW�WKH�DUJXPHQW�RI�6SDLQ�ZRXOG�DPRXQW�WR�GHQLDO�RI�EHQHILWV�ZKHQHYHU�DQ�LQYHVWRU��
OHJDO�HQWLW\�LQFRUSRUDWHG�XQGHU�WKH�DSSOLFDEOH�ODZ�RI�D�&RQWUDFWLQJ�3DUW\�LQ�DFFRUGDQFH�ZLWK�$UWLFOH�
�����D��LL���ZDV�FRQWUROOHG�E\�FLWL]HQV�RU�QDWLRQDOV�RI�WKH�6WDWH�UHFHLYLQJ�WKH�LQYHVWPHQW��+RZHYHU��
WKH�GUDIWHUV�RI�WKH�(&7�GLG�QRW�LQWHQG�WR�LQFOXGH�WKLV�K\SRWKHVLV�LQ�WKH�GHQLDO�RI�EHQHILWV�FODXVH�RI�
$UWLFOH�����ZKLFK�UHODWHV�WR�WKH�VLWXDWLRQ�RI�D�OHJDO�HQWLW\�FRQWUROOHG�E\�VKDUHKROGHUV�RI�D�WKLUG�
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FRXQWU\��D�WKLUG�FRXQWU\�EHLQJ�D�FRXQWU\�QRW�SDUW\�WR�WKH�(&7���5HJDUGOHVV�RI�ZKHWKHU�D�GHQLDO�RI�
EHQHILWV�XQGHU�$UWLFOH����LV�D�PDWWHU�RI�PHULWV�RU�MXULVGLFWLRQ�±�TXHVWLRQ�WKDW�WKH�7ULEXQDO�GRHV�QRW�
KDYH�WR�DVVHVV�LQ�WKLV�DZDUG�±�LV�DQ�LOOXVWUDWLRQ�RI�WKH�IDFW�WKDW�WKH�GUDIWHUV�RI�WKH�(&7�GLG�QRW�ZDQW�
WR�H[FOXGH�IURP�WKH�VFRSH�RI�LWV�DSSOLFDWLRQ�WKH�LQYHVWRUV�DV�OHJDO�HQWLWLHV�FRQWUROOHG�E\�QDWLRQDOV�RI�
WKH�&RQWUDFWLQJ�6WDWH�UHFHLYLQJ�WKH�LQYHVWPHQW�´��

�
�������� �1HYHUWKHOHVV��WKHUH�DUH�DUELWUDO�DZDUGV�WKDW�FRQILUP��WR�D�FHUWDLQ�H[WHQW��WKDW�8�WXUQ�FRQVWUXFWV�
GR�QRW�GHVHUYH�SURWHFWLRQ��7KH�5XVVLDQ�)HGHUDWLRQ�UHIHUV�LQ�WKLV�UHVSHFW�WR�WKH�DUELWUDO�DZDUG�LQ�WKH�
FDVH $ODSOL�Y��7XUNH\�����,Q�WKDW�FDVH���ZKLFK�DOVR�FRQFHUQHG�LQIULQJHPHQW�RI�WKH�(&7���WKH�PDMRULW\�RI�
WKH�DUELWUDWRUV�FRQVLGHUHG�WKDW�WKH�DUELWUDO�WULEXQDO�GLG�QRW�KDYH�MXULVGLFWLRQ��2QH�RI�WKH�DUELWUDWRUV�
IRXQG�LW�GHFLVLYH�WKDW�$ODSOL��D�'XWFK�OHJDO�HQWLW\��KDG�QRW�PDGH�D�³PHDQLQJIXO�FRQWULEXWLRQ�WR�
7XUNH\´��³>V@WDWXV�DV�D�QDWLRQDO�RI�WKH�RWKHU�FRQWUDFWLQJ�VWDWH�LV�QRW�LQ�LWVHOI�HQRXJK´� $�VHFRQG�
DUELWUDWRU��RQ�WKH�RWKHU�KDQG��FRQVLGHUHG�WKDW�WKH�GHFLVLYH�IDFWRU�ZDV�WKDW�$ODSOL
V�LQYHVWPHQW�³KDG�DV�
LWV�PDLQ�SXUSRVH�WR�JDLQ�DFFHVV�WR�,&6,'�DUELWUDWLRQ�DW�D�WLPH�ZKHQ�WKHUH�ZHUH�DOUHDG\�LPSRUWDQW�
GLVDJUHHPHQWV�EHWZHHQ�WKH�7XUNLVK�FRPSDQ\�DQG�WKH�7XUNLVK�DXWKRULWLHV´��&RQVLGHULQJ�WKH�GLYLVLRQ�RI�
WKH�DUELWUDWRUV��WKH�&RXUW�RI�$SSHDO�LV�RI�WKH�YLHZ�WKDW�$ODSOL�Y��7XUNH\�RIIHUV�LQVXIILFLHQW�FRQQHFWLQJ�
IDFWRUV�WR�DVVXPH�WKDW�WKHUH�LV�DQ�LQWHUQDWLRQDO�SULQFLSOH�RI�ODZ�ZKHUHE\�LQYHVWPHQW�WUHDWLHV�GR�QRW�RU�
VKRXOG�QRW�SURWHFW�8�WXUQ�FRQVWUXFWV��7KH�DZDUG�76$�6SHFWUXP�Y��$UJHQWLQD����FLWHG�E\�WKH�5XVVLDQ�
)HGHUDWLRQ�GRHV�QRW�SURYLGH�FRQQHFWLQJ�IDFWRUV�IRU�WKLV�HLWKHU��7KH�5XVVLDQ�)HGHUDWLRQ�LQYRNHV�WKH�
IROORZLQJ�ILQGLQJ�IURP�WKDW�DUELWUDO�DZDUG��
�

³�����7KLV�WH[W�PD\�EH�LQWHUSUHWHG�LQ�D�VWULFW�FRQVWUXFWLRQLVW�PDQQHU�WR�PHDQ�WKDW�D�WULEXQDO�KDV�WR�
JR�DOZD\V�E\�WKH�IRUPDO�QDWLRQDOLW\��2Q�WKH�RWKHU�KDQG��VXFK�D�VWULFW�OLWHUDO�LQWHUSUHWDWLRQ�PD\�
DSSHDU�WR�JR�DJDLQVW�FRPPRQ�VHQVH�LQ�VRPH�FLUFXPVWDQFHV��HVSHFLDOO\�ZKHQ�WKH�IRUPDO�QDWLRQDOLW\�
FRYHUV�D�FRUSRUDWH�HQWLW\�FRQWUROOHG�GLUHFWO\�RU�LQGLUHFWO\�E\�SHUVRQV�RI�WKH�VDPH�QDWLRQDOLW\�DV�WKH�
KRVW�6WDWH�´��

�
+RZHYHU��WKH�5XVVLDQ�)HGHUDWLRQ�LJQRUHV�WKH�FRQWH[W�RI�WKLV�ILQGLQJ��WKH�DUELWUDO�WULEXQDO�H[DPLQHG�
ZKHWKHU�WKH�FODLPDQW�ZDV�WR�EH�FRQVLGHUHG�D�QDWLRQDO�RI�D�FRQWUDFWLQJ�VWDWH�ZLWKLQ�WKH�PHDQLQJ�RI�
$UWLFOH�������E��,&6,'��LQ�SDUWLFXODU�ZKHWKHU�WKH�FODLPDQW�±�D�OHJDO�SHUVRQ�XQGHU�WKH�ODZ�RI�$UJHQWLQD�
±�ZDV�WR�EH�FRQVLGHUHG�D�QDWLRQDO�RI�DQRWKHU�FRQWUDFWLQJ�VWDWH�ZLWKLQ�WKH�PHDQLQJ�RI�WKLV�SURYLVLRQ�RI�
WKH�WUHDW\��7KHUH�LV�WKHUHIRUH�QR�TXHVWLRQ�KHUH�LV�RI�ZKHWKHU�WKH�DUELWUDO�WULEXQDO�IRUPXODWHV�D�JHQHUDO�
SULQFLSOH�RI�ODZ�LQ�WKH�VHQVH�UHIHUUHG�WR�E\�WKH�5XVVLDQ�)HGHUDWLRQ��
�
���������,W�FDQ�EH�LQIHUUHG�IURP�WKH�DUELWUDWLRQ�FDVH�ODZ�FLWHG�E\�+9<�WKDW�WKHUH�LV�QR�JHQHUDOO\�
DFFHSWHG�SULQFLSOH�RI�ODZ�LQ�WKH�VHQVH�UHIHUUHG�WR�E\�WKH�5XVVLDQ�)HGHUDWLRQ��)RU�H[DPSOH��LQ�WKH�
$UELWUDO�$ZDUG�LQ�6DOXND�Y��&]HFK�5HSXEOLF�����WKH�DUELWUDO�WULEXQDO�DVVXPHV�WKDW�IRU�WKH�TXHVWLRQ�RI�
ZKHWKHU�D�FRPSDQ\�LV�DQ�LQYHVWRU�ZLWKLQ�WKH�PHDQLQJ�RI�DQ�LQYHVWPHQW�WUHDW\��LQ�WKLV�FDVH�WKH�%,7�
EHWZHHQ�WKH�1HWKHUODQGV�DQG�WKH�&]HFK�5HSXEOLF���H[FHSW�³ZKHUH�FRUSRUDWH�VWUXFWXUHV�KDYH�EHHQ�
XWLOLVHG�WR�SHUSHWUDWH�IUDXG�RU�RWKHU�PDOIHDVDQFH´��SDUD�������LW�LV�QRW�UHOHYDQW�ZKR�FRQWUROV�WKLV�
FRPSDQ\�ZKHQ�WKHUH�LV�QR�³FOHDU�ODQJXDJH�LQ�WKH�7UHDW\´�IURP�ZKLFK�LW�IROORZV�WKDW�WKLV�LV�UHOHYDQW�IRU�
WKH�TXDOLILFDWLRQ�DV�DQ�LQYHVWRU�XQGHU�WKH�WUHDW\��7KH�DUELWUDO�WULEXQDO�FRQVLGHUV��
�
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³7KH�SDUWLHV�WR�WKH�7UHDW\�FRXOG�KDYH�LQFOXGHG�LQ�WKHLU�DJUHHG�GHILQLWLRQ�RI�³LQYHVWRU´�VRPH�ZRUGV�
ZKLFK�ZRXOG�KDYH�VHUYHG��IRU�H[DPSOH��WR�H[FOXGH�ZKROO\�RZQHG�VXEVLGLDULHV�RI�FRPSDQLHV�
FRQVWLWXWHG�XQGHU�WKH�ODZV�RI�WKLUG�6WDWHV��EXW�WKH\�GLG�QRW�GR�VR��7KH�SDUWLHV�KDYLQJ�DJUHHG�WKDW�
DQ\�OHJDO�SHUVRQ�FRQVWLWXWHG�XQGHU�WKHLU�ODZV�LV�HQWLWOHG�WR�LQYRNH�WKH�SURWHFWLRQ�RI�WKH�7UHDW\��DQG�
KDYLQJ�VR�DJUHHG�ZLWKRXW�UHIHUHQFH�WR�DQ\�TXHVWLRQ�RI�WKHLU�UHODWLRQVKLS�WR�VRPH�RWKHU�WKLUG�6WDWH�
FRUSRUDWLRQ��LW�LV�EH\RQG�WKH�SRZHUV�RI�WKLV�7ULEXQDO�WR�LPSRUW�LQWR�WKH�GHILQLWLRQ�RI�³LQYHVWRU´�
VRPH�UHTXLUHPHQW�UHODWLQJ�WR�VXFK�D�UHODWLRQVKLS�KDYLQJ�WKH�HIIHFW�RI�H[FOXGLQJ�IURP�WKH�7UHDW\¶V�
SURWHFWLRQ�D�FRPSDQ\�ZKLFK�WKH�ODQJXDJH�DJUHHG�E\�WKH�SDUWLHV�LQFOXGHG�ZLWKLQ�LW�´�

�
+9<�KDYH�DOVR�SRLQWHG�WR�D�QXPEHU�RI�(&7�FDVHV��,Q�WKH�DUELWUDO�DZDUG�LQ�WKH�FDVH�3ODPD�Y��
%XOJDULD����WKH�DUELWUDO�WULEXQDO�KDV�KHOG�WKDW��IRU�WKH�SXUSRVHV�RI�TXDOLI\LQJ�DV�DQ�³LQYHVWRU´�ZLWKLQ�WKH�
PHDQLQJ�RI�$UWLFOH������(&7��LW�LV�LUUHOHYDQW�ZKR�LV�WKH�RZQHU�RI�WKH�LQYHVWLQJ�FRPSDQ\�DQG�RU�E\�
ZKRP�LW�LV�FRQWUROOHG��,Q�,VROX[�Y��6SDLQ�����LW�ZDV�DUJXHG�E\�6SDLQ�WKDW�,VROX[��D�FRPSDQ\�
LQFRUSRUDWHG�XQGHU�'XWFK�ODZ��ZDV�D�VKDP�FRPSDQ\�ZKLFK�ZDV�DFWXDOO\�FRQWUROOHG�E\�LWV�6SDQLVK�
VKDUHKROGHUV�DQG�WKHUHIRUH�ZDV�QRW�DQ�LQYHVWRU�ZLWKLQ�WKH�PHDQLQJ�RI�$UWLFOH������(&7��7KH�DUELWUDO�
WULEXQDO�UHMHFWHG�WKDW�DVVHUWLRQ�DQG�FRQVLGHUHG�WKDW��DSDUW�IURP�³IUDXG�LQ�WKH�DGMXGLFDWLRQ�RI�MXVWLFH´��
�

³������«��WKH�$UELWUDO�7ULEXQDO�QRWHV�WKDW�WKH�(&7�GRHV�QRW�FRQWDLQ��DV�VRPH�7UHDWLHV�GR��D�FDUYH�
RXW�FODXVH�WR�H[FOXGH�DSSOLFDWLRQ�RI�WKH�UHTXLUHPHQW�WR�EH�RUJDQLVHG�SXUVXDQW�WR�WKH�ODZV�RI�RWKHU�
&RQWUDFWLQJ�3DUW\�ZKHUH�D�OHJDO�SHUVRQ�LV�FRQWUROOHG�E\�QDWLRQDOV�RI�WKH�RWKHU�&RQWUDFWLQJ�6WDWH��
�«�´�

�
,Q�VKRUW��WKH�&RXUW�RI�$SSHDO�DJUHHV�ZLWK�+9<�WKDW�WKHUH�LV�QR�JHQHUDO�SULQFLSOH�RI�ODZ�DFFRUGLQJ�WR�
ZKLFK�LQYHVWPHQW�WUHDWLHV�GR�QRW�SURYLGH�SURWHFWLRQ�WR�FRPSDQLHV�ZKROO\�FRQWUROOHG�E\�QDWLRQDOV�RI�
WKH�KRVW�FRXQWU\��
�
���������)LQDOO\��
LQ�RUGHU�WR�FRQILUP
�DOO�RI�LWV�DIRUHPHQWLRQHG�DVVHUWLRQV��WKH�5XVVLDQ�)HGHUDWLRQ�KDV�
LQYRNHG�$UWLFOH�������E��9&/7��ZKLFK�VWDWHV�WKDW�DQ\�VXEVHTXHQW�XVH�LQ�WKH�DSSOLFDWLRQ�RI�D�WUHDW\�WH[W�
ZKLFK�KDV�JLYHQ�ULVH�WR�DJUHHPHQW�EHWZHHQ�WKH�SDUWLHV�WR�WKH�WUHDW\�RQ�LWV�LQWHUSUHWDWLRQ�PXVW�EH�WDNHQ�
LQWR�DFFRXQW��$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��D�ODUJH�QXPEHU�RI�(&7�FRQWUDFWLQJ�SDUWLHV�KDYH�LQ�
VXEVHTXHQW�LQYHVWPHQW�WUHDWLHV�H[FOXGHG�LQYHVWPHQWV�YLD�WKH�8�WXUQ�FRQVWUXFW�IURP�WKH�VFRSH��7KH�
5XVVLDQ�)HGHUDWLRQ�DUJXHV�WKDW�WKLV�LV�FRQVLVWHQW�ZLWK�DQG�UHLQIRUFHV�WKH�H[FOXVLRQ�RI�8�WXUQ�
LQYHVWPHQWV�IURP�WKH�VFRSH�RI�WKH�(&7�����+RZHYHU��OLWWOH�ZHLJKW�VKRXOG�EH�JLYHQ�WR�WKH�VWDWH�SUDFWLFH�
UHIHUUHG�WR�E\�WKH�5XVVLDQ�)HGHUDWLRQ��VLQFH�WKH�&RXUW�RI�$SSHDO�KDV�UXOHG�WKDW�WKH�FRUUHFW�
LQWHUSUHWDWLRQ�RI�WKH�(&7�GRHV�QRW�H[FOXGH�8�WXUQ�LQYHVWPHQWV��)RU�WKLV�UHDVRQ�DORQH��WKH�DVVHUWLRQ�RI�
WKH�5XVVLDQ�)HGHUDWLRQ�IDLOV��0RUHRYHU��WKH�FLUFXPVWDQFHV�WR�ZKLFK�WKH�5XVVLDQ�)HGHUDWLRQ�UHIHUV�GR�
QRW�FRPSO\�ZLWK�WKH�SURYLVLRQV�RI�$UWLFOH�������E��9&/7�EHFDXVH�WKH\�GR�QRW�UHODWH�WR�VWDWH�SUDFWLFH�
LQ�WKH�DSSOLFDWLRQ�RI�WKH�7UHDW\��WKH�(&7���EXW�WR�FKRLFHV�PDGH�E\�VWDWHV�LQ�FRQFOXGLQJ�QHZ�WUHDWLHV�����
�
f. Economic contribution to host country��
�
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��������7KH�5XVVLDQ�)HGHUDWLRQ�LV�RI�WKH�RSLQLRQ�WKDW�LW�IROORZV�IURP�YDULRXV�(&7�SURYLVLRQV�WKDW�D�
IRUHLJQ�LQYHVWRU�PXVW�actively�PDNH�DQ�LQYHVWPHQW�ZLWKLQ�WKH�WHUULWRU\�RI�D�&RQWUDFWLQJ�6WDWH��,W�UHIHUV��
LQWHU�DOLD��WR�WKH�ZRUGV�³WKH�LQYHVWRU�making�DQ�LQYHVWPHQW´�DQG�³WKH�LQYHVWPHQW�LV�made�´�,W�IROORZV�
IURP�WKLV�WKDW�WKHUH�LV�RQO\�DQ�LQYHVWPHQW�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�(&7�LI�DQ�LQYHVWRU�FRQWULEXWHV�
IXQGV�RI�IRUHLJQ�RULJLQ�WR�WKH�WHUULWRU\�RI�D�FRQWUDFWLQJ�VWDWH��RU�DW�OHDVW�PDNHV�DQ�HFRQRPLF�
FRQWULEXWLRQ�WR�WKH�KRVW�VWDWH�����
�
��������,Q�WKLV�UHVSHFW��WKH�5XVVLDQ�)HGHUDWLRQ�KDV�DOVR�LQYRNHG�LQWHUQDWLRQDO�DUELWUDO�FDVH�ODZ��PRUH�
VSHFLILFDOO\�WKH�
6DOLQL�FULWHULD
��7KHVH�FULWHULD�DUH�GHULYHG�IURP�WKH�DUELWUDO�DZDUG�RI����-XO\������
FRQFHUQLQJ�6DOLQL�Y��0RURFFR�����,Q�WKDW�FDVH��WKH�DUELWUDO�WULEXQDO�ZDV�IDFHG�ZLWK�WKH�TXHVWLRQ�ZKHWKHU�
WKH�FDVH�LQYROYHG�DQ�
LQYHVWPHQW
�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�,&6,'��,W�VKRXOG�EH�QRWHG�WKDW�WKH�,&6,'���
XQOLNH�WKH�(&7���GLG�QRW�FRQWDLQ�D�GHILQLWLRQ�RI�WKH�WHUP�LQYHVWPHQW��VR�WKH�DUELWUDO�WULEXQDO�KDG�WR�
GHWHUPLQH�WKH�PHDQLQJ�RI�WKDW�WHUP�LWVHOI��7KH�DUELWUDO�WULEXQDO�FRQVLGHUHG�DV�IROORZV��
�

³7KH�GRFWULQH�JHQHUDOO\�FRQVLGHUV�WKDW�LQYHVWPHQW�LQIHUV��FRQWULEXWLRQV��D�FHUWDLQ�GXUDWLRQ�RI�
SHUIRUPDQFH�RI�WKH�FRQWUDFW�DQG�D�SDUWLFLSDWLRQ�LQ�WKH�ULVNV�RI�WKH�WUDQVDFWLRQ��«��,Q�UHDGLQJ�WKH�
&RQYHQWLRQ
V�SUHDPEOH��RQH�PD\�DGG�WKH�FRQWULEXWLRQ�WR�WKH�HFRQRPLF�GHYHORSPHQW�RI�WKH�KRVW�
6WDWH�RI�WKH�LQYHVWPHQW�DV�DQ�DGGLWLRQDO�FRQGLWLRQ���
,Q�UHDOLW\��WKHVH�YDULRXV�HOHPHQWV�PD\�EH�LQWHUGHSHQGHQW��7KXV��WKH�ULVNV�RI�WKH�WUDQVDFWLRQ�PD\�
GHSHQG�RQ�WKH�FRQWULEXWLRQV�DQG�WKH�GXUDWLRQ�RI�SHUIRUPDQFH�RI�WKH�FRQWUDFW��$V�D�UHVXOW��WKHVH�
YDULRXV�FULWHULD�VKRXOG�EH�DVVHVVHG�JOREDOO\�HYHQ�LI��IRU�WKH�VDNH�RI�UHDVRQLQJ��WKH�7ULEXQDO�
FRQVLGHUV�WKHP�LQGLYLGXDOO\�KHUH�´�

�
��������,Q�Salini��WKHUHIRUH��WKH�DUELWUDO�WULEXQDO�HVWDEOLVKHG�IRXU�FULWHULD�WR�EH�PHW�LQ�RUGHU�IRU�DQ�
LQYHVWPHQW�WR�TXDOLI\�DV�DQ�
LQYHVWPHQW
�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�,&6,'��2QH�RI�WKHVH�FULWHULD�LV�WKDW�
WKHUH�PXVW�EH�D�³FRQWULEXWLRQ�WR�WKH�HFRQRPLF�GHYHORSPHQW�RI�WKH�KRVW�6WDWH´��,Q�VXEVHTXHQW�DUELWUDO�
FDVH�ODZ��WKH�µ6DOLQL�FULWHULD¶��RU�DW�OHDVW�WKH�UHTXLUHPHQW�WKDW�WKH�LQYHVWPHQW�PXVW�PDNH�D�FRQWULEXWLRQ�
WR�WKH�HFRQRPLF�GHYHORSPHQW�RI�WKH�KRVW�VWDWH��KDYH�EHHQ�UHSHDWHG�UHJXODUO\�����7KLV�FDVH�ODZ��DOPRVW��
DOZD\V�FRQFHUQHG�WKH�FRQFHSW�RI�LQYHVWPHQW�LQ�WKH�VHQVH�RI�WKH�,&6,'��+RZHYHU��WKHUH�DUH�DOVR�DUELWUDO�
WULEXQDOV�WKDW�KDYH�UXOHG�WKDW�D�FRQWULEXWLRQ�WR�WKH�HFRQRPLF�GHYHORSPHQW�RI�WKH�KRVW�VWDWH�LV�QRW�D�
UHTXLUHPHQW��)RU�H[DPSOH��WKH�DUELWUDO�WULEXQDO�LQ�WKH�6DED�)DNHV�Y��7XUNH\�FDVH����FRQVLGHUHG�WKH�
IROORZLQJ�DV�UHJDUGV�WKH�WHUP�
LQYHVWPHQW
�LQ�WKH�VHQVH�RI�WKH�,&6,'��

�
³�����7KH�7ULEXQDO�LV�QRW�FRQYLQFHG��«��WKDW�D�FRQWULEXWLRQ�WR�WKH�KRVW�6WDWH¶V�HFRQRPLF�
GHYHORSPHQW�FRQVWLWXWHV�D�FULWHULRQ�RI�DQ�LQYHVWPHQW�ZLWKLQ�WKH�IUDPHZRUN�RI�WKH�,&6,'�
&RQYHQWLRQ��7KRVH�WULEXQDOV�WKDW�KDYH�FRQVLGHUHG�WKLV�HOHPHQW�DV�D�VHSDUDWH�UHTXLUHPHQW�IRU�WKH�
GHILQLWLRQ�RI�DQ�LQYHVWPHQW��VXFK�DV�WKH�Salini�7ULEXQDO��KDYH�PDLQO\�UHOLHG�RQ�WKH�SUHDPEOH�WR�WKH�
,&6,'�&RQYHQWLRQ�WR�VXSSRUW�WKHLU�FRQFOXVLRQV��7KH�SUHVHQW�7ULEXQDO�REVHUYHV�WKDW�ZKLOH�WKH�
SUHDPEOH�UHIHUV�WR�WKH�³need for international cooperation for economic development�´�LW�ZRXOG�EH�
H[FHVVLYH�WR�DWWULEXWH�WR�WKLV�UHIHUHQFH�D�PHDQLQJ�DQG�IXQFWLRQ�WKDW�LV�QRW�REYLRXVO\�DSSDUHQW�IURP�
LWV�ZRUGLQJ��,Q�WKH�7ULEXQDO¶V�RSLQLRQ��ZKLOH�WKH�HFRQRPLF�GHYHORSPHQW�RI�D�KRVW�6WDWH�LV�RQH�RI�
WKH�SURFODLPHG�REMHFWLYHV�RI�WKH�,&6,'�&RQYHQWLRQ��WKLV�REMHFWLYH�LV�QRW�LQ�DQG�RI�LWVHOI�DQ�
LQGHSHQGHQW�FULWHULRQ�IRU�WKH�GHILQLWLRQ�RI�DQ�LQYHVWPHQW��7KH�SURPRWLRQ�DQG�SURWHFWLRQ�RI�
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LQYHVWPHQWV�LQ�KRVW�6WDWHV�LV�H[SHFWHG�WR�FRQWULEXWH�WR�WKHLU�HFRQRPLF�GHYHORSPHQW��6XFK�
GHYHORSPHQW�LV�DQ�H[SHFWHG�FRQVHTXHQFH��QRW�D�VHSDUDWH�UHTXLUHPHQW��RI�WKH�LQYHVWPHQW�SURMHFWV�
FDUULHG�RXW�E\�D�QXPEHU�RI�LQYHVWRUV�LQ�WKH�DJJUHJDWH�´��

�
��������7KH�&RXUW�RI�$SSHDO�QRWHV�WKDW�WKHUH�PD\�EH�D�UXOH�RI�XQZULWWHQ�ODZ�WKDW�DQ�LQYHVWPHQW�ZLWKLQ�
WKH�PHDQLQJ�RI�WKH�,&6,'�FDQ�RQO\�H[LVW�LI�WKH�LQYHVWRU�PDNHV�DQ�HFRQRPLF�FRQWULEXWLRQ�WR�WKH�KRVW�
VWDWH��7KLV�LQ�QR�ZD\�LPSOLHV�WKH�H[LVWHQFH�RI�DQ�LQWHUQDWLRQDOO\�UHFRJQLVHG�SULQFLSOH�RI�LQYHVWPHQW�ODZ�
DFFRUGLQJ�WR�ZKLFK�DQ\�LQYHVWPHQW�WUHDW\�SURYLGHV�SURWHFWLRQ�RQO\�WR�LQYHVWPHQWV�PDNLQJ�DQ�HFRQRPLF�
FRQWULEXWLRQ�WR�WKH�KRVW�VWDWH��UHJDUGOHVV�RI�ZKHWKHU�WKH�WUHDW\�FRQWDLQV�D�GHILQLWLRQ�RI�WKH�WHUP�
LQYHVWPHQW��7KH�5XVVLDQ�)HGHUDWLRQ�KDV�QRW�GHPRQVWUDWHG�WKH�H[LVWHQFH�RI�VXFK�D�OHJDO�SULQFLSOH��
$OWKRXJK�LW�KDV�UHIHUUHG�WR�D�VLQJOH�DUELWUDO�DZDUG�LQ�ZKLFK�WKH�H[LVWHQFH�RI�VXFK�D�SULQFLSOH�RI�ODZ�KDV�
EHHQ�DVVXPHG�����WKH�&RXUW�RI�$SSHDO�FRQVLGHUV�WKDW�WKLV�LV�QRW�VXIILFLHQW�WR�HVWDEOLVK�WKH�H[LVWHQFH�RI�D�
SULQFLSOH�RI�ODZ�LQ�WKH�VHQVH�LQYRNHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ��7KH�5XVVLDQ�)HGHUDWLRQ�IXUWKHU�
DUJXHV�WKH�H[LVWHQFH�RI�DUELWUDO�FDVH�ODZ�DQG�UHFHQW�WUHDWLHV�ZKLFK�HVWDEOLVK�WKH�H[LVWHQFH�RI�DQ�
LQWHUQDWLRQDO�LQYHVWPHQW�RQ�WKH�EDVLV�RI�REMHFWLYH�FULWHULD�VXFK�DV��FRQWULEXWLRQ��GXUDWLRQ�DQG�ULVN�����
+RZHYHU��LW�KDV�QRW�GHPRQVWUDWHG�WKDW�VXFK�FULWHULD�DOVR�DSSO\�WR�DQ�LQYHVWPHQW�ZLWKLQ�WKH�PHDQLQJ�RI�
$UWLFOH������(&7���
�
��������7KH�GUDIWHUV�RI�$UWLFOH������(&7�FRXOG�KDYH�GHILQHG�WKH�WHUP�
LQYHVWPHQW
�PRUH�QDUURZO\�WKDQ�
WKH\�GLG��IRU�H[DPSOH�E\�UHTXLULQJ�FDSLWDO�WR�IORZ�IURP�RQH�FRQWUDFWLQJ�VWDWH�WR�DQRWKHU��RU�UHTXLULQJ�
WKH�IRUHLJQ�LQYHVWRU�WR�PDNH�DQ�HFRQRPLF�FRQWULEXWLRQ�WR�WKH�KRVW�VWDWH��,W�LV�FOHDU�IURP�WKH�ZRUGLQJ�RI�
WKH�7UHDW\��KRZHYHU��WKDW�RQO\�DQ�
DVVHW�EDVHG
�GHILQLWLRQ��L�H��D�QRQ�H[KDXVWLYH�OLVW�RI�DVVHWV��ZLOO�
GHWHUPLQH�ZKHWKHU�DQ�LQYHVWPHQW�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�(&7�LV�LQYROYHG��$JDLQVW�WKLV�EDFNJURXQG��
WKH�IDFW�WKDW�$UWLFOH������(&7�UHIHUV�WR�DQ�LQYHVWRU��PDNLQJ��DQ�LQYHVWPHQW�DQG��LQ�WKH�

8QGHUVWDQGLQJ
��WR�DQ�LQYHVWPHQW��EHLQJ�PDGH��GRHV�QRW�SURYLGH�VXIILFLHQW�JXLGDQFH�WR�UHDG�LQ�WKLV�
SDUDJUDSK�WKH�UHTXLUHPHQW�WKDW�WKH�IRUHLJQ�LQYHVWRU�PXVW�PDNH�DQ�HFRQRPLF�FRQWULEXWLRQ�WR�WKH�KRVW�
VWDWH��
�
g. Piercing the corporate veil�
�
���������7KH�5XVVLDQ�)HGHUDWLRQ�KDV�DUJXHG�IRU�SLHUFLQJ�RI�WKH�FRUSRUDWH�YHLO�DV�.KRGRUNRYVN\�HW�DO��
FDQQRW�KLGH�EHKLQG�WKH�FRUSRUDWH�VWUXFWXUH�RI�+9<�ZKLFK�WKH\�WKHPVHOYHV�KDYH�DEXVHG�WR�FRPPLW�
IUDXG��EULEHU\��DQG�RWKHU�FULPHV��$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��LW�LV�D�IXQGDPHQWDO�SULQFLSOH�RI�
LQWHUQDWLRQDO�ODZ�WKDW�PLVXVH�RI�WKH�FRUSRUDWH�VWUXFWXUH�MXVWLILHV�SLHUFLQJ�WKH�FRUSRUDWH�YHLO��,W�UHOLHV��
LQWHU�DOLD��RQ�D�MXGJPHQW�RI�WKH�,&-�LQ�WKH�%DUFHORQD�7UDFWLRQ�FDVH�����7KH�,&-�FRQVLGHUHG�LQ�WKDW�FDVH��
DPRQJ�RWKHU�WKLQJV��
�

³����«��+HUH��WKHQ��DV�HOVHZKHUH��WKH�ODZ��FRQIURQWHG�ZLWK�HFRQRPLF�UHDOLWLHV��KDV�KDG�WR�SURYLGH�
SURWHFWLYH�PHDVXUHV�DQG�UHPHGLHV�LQ�WKH�LQWHUHVWV�RI�WKRVH�ZLWKLQ�WKH�FRUSRUDWH�HQWLW\�DV�ZHOO�DV�RI�
WKRVH�RXWVLGH�ZKR�KDYH�GHDOLQJV�ZLWK�LW��WKH�ODZ�KDV�UHFRJQL]HG�WKDW�WKH�LQGHSHQGHQW�H[LVWHQFH�RI�
WKH�OHJDO�HQWLW\�FDQQRW�EH�WUHDWHG�DV�DEVROXWH��,W�LV�LQ�WKLV�FRQWH[W�WKDW�WKH�SURFHVV�RI�³OLIWLQJ�WKH�
FRUSRUDWH�YHLO´�RU�³GLVUHJDUGLQJ�WKH�OHJDO�HQWLW\´�KDV�EHHQ�IRXQG�MXVWLILHG�DQG�HTXLWDEOH�LQ�FHUWDLQ�
FLUFXPVWDQFHV�RU�IRU�FHUWDLQ�SXUSRVHV��7KH�ZHDOWK�RI�SUDFWLFH�DOUHDG\�DFFXPXODWHG�RQ�WKH�VXEMHFW�LQ�
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PXQLFLSDO�ODZ�LQGLFDWHV�WKDW�WKH�YHLO�LV�OLIWHG��IRU�LQVWDQFH��WR�SUHYHQW�WKH�PLVXVH�RI�WKH�SULYLOHJHV�
RI�OHJDO�SHUVRQDOLW\��DV�LQ�FHUWDLQ�FDVHV�RI�IUDXG�RU�PDOIHDVDQFH��WR�SURWHFW�WKLUG�SHUVRQV�VXFK�DV�D�
FUHGLWRU�RU�SXUFKDVHU��RU�WR�SUHYHQW�WKH�HYDVLRQ�RI�OHJDO�UHTXLUHPHQWV�RU�RI�REOLJDWLRQV�´�

�
+RZHYHU��WKHVH�ILQGLQJV�GLG�QRW�UHODWH�WR�WKH�MXULVGLFWLRQ�RI�WKH�,&-��EXW�WR�WKH�TXHVWLRQ�ZKHWKHU�WKH�
FODLPDQW��%HOJLXP��FRXOG�EULQJ�DQ�DFWLRQ�DJDLQVW�6SDLQ�LQ�IDYRXU�RI�WKH��%HOJLDQ��VKDUHKROGHUV�RI�
%DUFHORQD�7UDFWLRQ��D�FRPSDQ\�LQFRUSRUDWHG�XQGHU�&DQDGLDQ�ODZ��7KH�&RXUW�RI�$SSHDO�LV�RI�WKH�YLHZ�
WKDW�LW�LV�QRW�SRVVLEOH�WR�LQIHU�IURP�%DUFHORQD�7UDFWLRQ�D�IXQGDPHQWDO�SULQFLSOH�RI�ODZ�LQ�WKH�VHQVH�
LQWHQGHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ��
�
���������7KH�5XVVLDQ�)HGHUDWLRQ�DOVR�UHIHUUHG�WR�WKH�FDVH�RI�&HPHQWRZQLD�Y��7XUNH\�����7KH�FHQWUDO�
TXHVWLRQ�LQ�WKDW�FDVH�ZDV�ZKHWKHU�&HPHQWRZQLD��D�FRPSDQ\�LQFRUSRUDWHG�XQGHU�3ROLVK�ODZ��KDG�
DFTXLUHG�WKH�VKDUHV�LQ�WZR�7XUNLVK�FRPSDQLHV�DQG��LI�VR��ZKHWKHU�WKH�SXUSRVH�RI�WKDW�DFTXLVLWLRQ�ZDV�
WR�JDLQ�DFFHVV�WR�LQWHUQDWLRQDO�DUELWUDWLRQ��7KH�DUELWUDO�WULEXQDO�FRQVLGHUHG�WKDW�FDVH��
�

³�����+HUH�WKH�&ODLPDQW¶V�FRQGXFW�LV�QRW�HYHQ�FORVH�WR�SURSHU�FRQGXFW��+DG�&HPHQWRZQLD�DFWXDOO\�
SURYHQ�WKDW�RQ�0D\����������LW�OHJDOO\�DFTXLUHG�WKH�VKDUHV�RI�&($6�DQG�.HSH]��WKHUH�ZRXOG�VWLOO�
EH�WKH�TXHVWLRQ�RI�ZKHWKHU�WKLV�ZDV�WUHDW\�VKRSSLQJ�RI�WKH�ZURQJ�NLQG��«��´�

�
1RU��LQ�WKH�YLHZ�RI�WKH�&RXUW�RI�$SSHDO��GRHV�WKLV�FDVH�VXSSRUW�WKH�DVVHUWLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ�
WKDW�WKHUH�LV�DQ�LQWHUQDWLRQDO�SULQFLSOH�RI�ODZ�WKDW�WKH�FRUSRUDWH�YHLO�VKRXOG�EH�SLHUFHG�EHFDXVH�WKH�
OHJDO�IRUP�KDV�EHHQ�DEXVHG�IRU�IUDXG��7KH�VDPH�DSSOLHV�WR�WKH�FDVHV�RI�3KRHQL[�$FWLRQ�Y��&]HFK�
5HSXEOLF�DQG�$ODSOL�Y��7XUNH\��ZKLFK�KDYH�DOUHDG\�EHHQ�GLVFXVVHG�E\�WKH�&RXUW�RI�$SSHDO��SDUD��
��������DQG��������������7KHVH�FDVHV�GR�QRW�FRQFHUQ�³SLHUFLQJ�WKH�FRUSRUDWH�YHLO´��EXW�WKH�VLWXDWLRQ�WKDW�
WKH�FODLPDQW�DFTXLUHG�WKH�VKDUHV�LQ�D�FRPSDQ\�LQ�WKH�DUELWUDWLRQ�SURFHHGLQJV�ZLWK�WKH�PDLQ�SXUSRVH�RI�
JDLQLQJ�DFFHVV�WR�LQWHUQDWLRQDO�DUELWUDWLRQ��
�
���������7KH�5XVVLDQ�)HGHUDWLRQ�KDV�IXUWKHU�DUJXHG�WKDW�LI�SXUVXDQW�WR�$UWLFOH������(&7�WKH�QDWLRQDOLW\�
RI�DQ�LQYHVWRU�LV�GHWHUPLQHG�XQGHU�LWV�GRPHVWLF�ODZ��WKH�DSSOLFDWLRQ�RI�SULQFLSOHV�RI�SLHUFLQJ�WKH�
FRUSRUDWH�YHLO�XQGHU�GRPHVWLF�ODZ�OHDGV�WR�WKH�VDPH�UHVXOW�DV�XQGHU�LQWHUQDWLRQDO�ODZ��,W�DUJXHV�WKDW�
SLHUFLQJ�WKH�FRUSRUDWH�YHLO�XQGHU�&\SULRW�DQG�,VOH�RI�0DQ�ODZ�LV�SRVVLEOH�LI��EULHIO\�SXW��WKH�OHJDO�
SHUVRQDOLW\�LV�XVHG�IRU�DQ�LPSURSHU�SXUSRVH�����
�
���������,Q�WKH�YLHZ�RI�WKH�&RXUW�RI�$SSHDO��$UWLFOH������(&7�GRHV�QRW�SURYLGH�D�EDVLV�IRU�WKH�
DSSOLFDWLRQ�RI�UXOHV�RI�QDWLRQDO�ODZ�UHODWLQJ�WR�SLHUFLQJ�WKH�FRUSRUDWH�YHLO��7KH�WUHDW\�SURYLVLRQ�GRHV�
QRW�FRQWDLQ�DQ\�EDVLV�IRU�WKLV��,Q�DGGLWLRQ��WKH�GRFWULQH�RI�SLHUFLQJ�WKH�FRUSRUDWH�YHLO�LV�QRW�HYHQ�
UHOHYDQW�KHUH�EHFDXVH�LW�LV�QRW�+9<
V�OLDELOLW\��EXW�WKDW�RI�WKH�5XVVLDQ�)HGHUDWLRQ��WKDW�LV�DW�LVVXH��
$SSDUHQWO\��WKH�5XVVLDQ�)HGHUDWLRQ�ZDQWV�+9<�WR�EH�
WKRXJKW�DZD\
��DV�LW�ZHUH��EHFDXVH�WKH�
VKDUHKROGHUV�IDFWXDO�SROLF\�PDNHUV�EHQHILFLDULHV�RI�+9<�DEXVH�WKH�FRPSDQLHV�IRU�FULPLQDO�DFWLYLWLHV��
7KLV�DSSDUHQWO\�FRQFHUQV�WKH�TXHVWLRQ�ZKHWKHU�WKH�GRFWULQH�RI�SLHUFLQJ�WKH�FRUSRUDWH�YHLO�FDQ�EH�XVHG�
WR�FKDOOHQJH�WKH�MXULVGLFWLRQ�RI�WKH�7ULEXQDO�LQ�WKH�VLWXDWLRQ�ZKHUH���DFFRUGLQJ�WR�WKH�5XVVLDQ�
)HGHUDWLRQ���+9<�VKDUHKROGHUV�KDYH�EHHQ�JXLOW\�RI�FULPLQDO�DFWLYLWLHV��7R�ZKDW�H[WHQW�WKH�FULPLQDO�
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DFWLYLWLHV�DOOHJHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�LQWHUIHUH�ZLWK�WKH�MXULVGLFWLRQ�RI�WKH�7ULEXQDO��WKH�&RXUW�RI�
$SSHDO�ZLOO�GHDO�ZLWK�WKLV�EHORZ��
�
h. Legality of the investment��
�
���������7KH�5XVVLDQ�)HGHUDWLRQ�KDV�DUJXHG�WKDW�LW�LV�D�IXQGDPHQWDO�SULQFLSOH�RI�LQYHVWPHQW�DUELWUDWLRQ�
WKDW�DQ�LQYHVWPHQW�PXVW�EH�OHJDO�DQG�bona fide��7KLV�SULQFLSOH�LQFOXGHV��LQ�LWV�YLHZ��WKH�GRFWULQH�RI�
XQFOHDQ�KDQGV��ZKLFK�LV�DQ�HVWDEOLVKHG�SULQFLSOH�RI�LQWHUQDWLRQDO�ODZ�DQG�SXEOLF�RUGHU��,Q�LQYHVWPHQW�
DUELWUDWLRQ�LW�LV�JHQHUDOO\�DFFHSWHG�WKDW�WKH�SURWHFWLRQ�XQGHU�WKH�WUHDW\�GRHV�QRW�H[WHQG�WR�LQYHVWPHQWV�
PDGH�LQ�EUHDFK�RI�WKH�ODZ�RI�WKH�KRVW�VWDWH��HYHQ�LI�WKH�WUHDW\�LQ�TXHVWLRQ�GRHV�QRW�FRQWDLQ�D�SURYLVLRQ�
H[SUHVVO\�H[FOXGLQJ�VXFK�LQYHVWPHQWV�IURP�WKH�VFRSH�RI�WKH�WUHDW\�����7KH�5XVVLDQ�)HGHUDWLRQ�FRQVLGHUV�
WKDW�LW�KDV�SURYLGHG�GHWDLOHG�HYLGHQFH�RI�WKH�LOOHJDO�QDWXUH�RI�ERWK�WKH�PDNLQJ�RI�WKH�LQYHVWPHQW�E\�
+9<�DQG�LWV�LPSOHPHQWDWLRQ��7KH�7ULEXQDO�VKRXOG�WKHUHIRUH�KDYH�GHFOLQHG�MXULVGLFWLRQ�����
�
���������,Q�WKH�YLHZ�RI�WKH�&RXUW�RI�$SSHDO��LW�FDQ�EH�LQIHUUHG�IURP�LQWHUQDWLRQDO�DUELWUDWLRQ�FDVH�ODZ�
WKDW�WKHUH�LV�D�SULQFLSOH�RI�LQWHUQDWLRQDO�ODZ�ZKLFK�HQWDLOV�WKDW�LQWHUQDWLRQDO�LQYHVWPHQWV�PDGH�LQ�
EUHDFK�RI�WKH�ODZ�RI�WKH�KRVW�VWDWH�GR�QRW�GHVHUYH�SURWHFWLRQ��7KLV�DOVR�DSSOLHV�HYHQ�LI�WKH�UHOHYDQW�
LQYHVWPHQW�WUHDW\�GRHV�QRW�H[SUHVVO\�SURYLGH�IRU�LW��)RU�H[DPSOH��LQ�WKH�FDVH�RI�3KRHQL[�Y��&]HFK�
5HSXEOLF�����WKH�DUELWUDO�WULEXQDO�FRQVLGHUHG��
�

������,Q�WKH�7ULEXQDO¶V�YLHZ��6WDWHV�FDQQRW�EH�GHHPHG�WR�RIIHU�DFFHVV�WR�WKH�,&6,'�GLVSXWH�
VHWWOHPHQW�PHFKDQLVP�WR�LQYHVWPHQWV�PDGH�LQ�YLRODWLRQ�RI�WKHLU�ODZV��,I�D�6WDWH��IRU�H[DPSOH��
UHVWULFWV�IRUHLJQ�LQYHVWPHQW�LQ�D�VHFWRU�RI�LWV�HFRQRP\�DQG�D�IRUHLJQ�LQYHVWRU�GLVUHJDUGV�VXFK�
UHVWULFWLRQ��WKH�LQYHVWPHQW�FRQFHUQHG�FDQQRW�EH�SURWHFWHG�XQGHU�WKH�,&6,'�%,7�V\VWHP��7KHVH�DUH�
LOOHJDO�LQYHVWPHQWV�DFFRUGLQJ�WR�WKH�QDWLRQDO�ODZ�RI�WKH�KRVW�6WDWH�DQG�FDQQRW�EH�SURWHFWHG�WKURXJK�
DQ�,&6,'�DUELWUDO�SURFHVV��$QG�LW�LV�WKH�7ULEXQDO¶V�YLHZ�WKDW�WKLV�FRQGLWLRQ�±�WKH�FRQIRUPLW\�RI�WKH�
HVWDEOLVKPHQW�RI�WKH�LQYHVWPHQW�ZLWK�WKH�QDWLRQDO�ODZV�±�LV�LPSOLFLW�HYHQ�ZKHQ�QRW�H[SUHVVO\�VWDWHG�
LQ�WKH�UHOHYDQW�%,7���

�
$QG�LQ�WKH�FDVH�RI�)UDSRUW�Y��3KLOLSSLQHV�����WKH�DUELWUDO�WULEXQDO�FRQVLGHUHG��

�
������7KH�7ULEXQDO�LV�DOVR�RI�WKH�YLHZ�WKDW��HYHQ�DEVHQW�WKH�VRUW�RI�H[SOLFLW�OHJDOLW\�UHTXLUHPHQW�
WKDW�H[LVWV�KHUH��LW�ZRXOG��«��VWLOO�EH�DSSURSULDWH�WR�FRQVLGHU�WKH�OHJDOLW\�RI�WKH�LQYHVWPHQW��$V�
RWKHU�WULEXQDOV�KDYH�UHFRJQL]HG��WKHUH�LV�DQ�LQFUHDVLQJO\�ZHOO�HVWDEOLVKHG�LQWHUQDWLRQDO�SULQFLSOH�
ZKLFK�PDNHV�LQWHUQDWLRQDO�OHJDO�UHPHGLHV�XQDYDLODEOH�ZLWK�UHVSHFW�WR�LOOHJDO�LQYHVWPHQWV��DW�OHDVW�
ZKHQ�VXFK�LOOHJDOLW\�JRHV�WR�WKH�HVVHQFH�RI�WKH�LQYHVWPHQW���

�
+RZHYHU��LQ�RUGHU�WR�ORVH�WKH�SURWHFWLRQ�RI�DQ�LQYHVWPHQW�WUHDW\��LW�PXVW�FRQFHUQ�FDVHV�ZKHUH���DV�LV�
IRU�H[DPSOH�FRQVLGHUHG�LQ�2[XV�*ROG�Y��8]EHNLVWDQ����±��WKH�LOOHJDOLW\�DIIHFWV�WKH�³PDNLQJ���L�H��DULVHV�
ZKHQ�LQLWLDWLQJ�WKH�LQYHVWPHQW�LWVHOI�DQG�QRW�MXVW�ZKHQ�LPSOHPHQWLQJ�DQG�RU�RSHUDWLQJ�LW�´�2U�LQ�
+DPHVWHU�Y��*KDQD����LQ�ZKLFK�WKH�DUELWUDO�WULEXQDO�GLVWLQJXLVKHV�EHWZHHQ³����OHJDOLW\�DV�DW�WKH�
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LQLWLDWLRQ�RI�WKH�LQYHVWPHQW��³PDGH´��DQG�����OHJDOLW\�GXULQJ�WKH�SHUIRUPDQFH�RI�WKH�LQYHVWPHQW´� 
7KHUHIRUH��WR�WKH�H[WHQW�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�LQYRNHV�LOOHJDO�FRQGXFW�E\�+9<�LQ�WKH�SHULRG�DIWHU�
+9<�PDGH�WKHLU�LQYHVWPHQW�LQ�<XNRV��WKLV�FDQQRW�OHDG�WR�D�ODFN�RI�MXULVGLFWLRQ�RI�WKH�7ULEXQDO��0RUH�
VSHFLILFDOO\��WKLV�FRQFHUQV�+9<
V�FRQGXFW�UHODWHG�WR�WKH�7D[�7UHDW\�EHWZHHQ�&\SUXV�DQG�5XVVLD��
+9<
V�FRQGXFW�UHODWHG�WR�WD[�DYRLGDQFH�E\�<XNRV�DQG�+9<
V�FRQGXFW�WKDW�SUHYHQWHG�WKH�FROOHFWLRQ�RI�
WD[HV��)LQDO�$ZDUG��QRV��������������1RQH�RI�WKLV�FRQGXFW�DIIHFWV�WKH�MXULVGLFWLRQ�RI�WKH�7ULEXQDO��
�
���������:KHUH�LW�LV�HVWDEOLVKHG�WKDW�LOOHJDOLW\�LV�LQYROYHG�LQ�WKH�PDNLQJ�RI�WKH�LQYHVWPHQW��D�
GLVWLQFWLRQ�VKRXOG�EH�PDGH�LQ�WHUPV�RI�FRQVHTXHQFHV�EHWZHHQ��D��LQYHVWPHQW�WUHDWLHV�LQ�ZKLFK�WKH�
GHILQLWLRQ�RI�WKH�WHUP�
LQYHVWPHQW
�LQFOXGHV�D�SKUDVH�WR�WKH�HIIHFW�WKDW�WKH�LQYHVWPHQW�PXVW�KDYH�EHHQ�
PDGH�
LQ�DFFRUGDQFH�ZLWK�WKH�ODZ
��RU�ZRUGV�RI�D�VLPLODU�QDWXUH��DQG��E��LQYHVWPHQW�WUHDWLHV�LQ�ZKLFK�
WKLV�LV�QRW�WKH�FDVH��,Q�WKH�FDVH�RI�WUHDWLHV�RI�WKH�IRUPHU�FDWHJRU\��WKH�SUHYDLOLQJ�GRFWULQH�VHHPV�WR�EH�
WKDW�LOOHJDOLW\�OHDGV�WR�WKH�IDFW�WKDW�QR�LQYHVWPHQW�KDV�EHHQ�PDGH�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�LQYHVWPHQW�
WUHDW\��VR�WKDW�WKH�DUELWUDO�WULEXQDO�GRHV�QRW�KDYH�MXULVGLFWLRQ�WR�KHDU�WKH�LQYHVWRU
V�FODLP�����+RZHYHU��
WKH�(&7�GRHV�QRW�IDOO�LQWR�WKH�ILUVW�FDWHJRU\�RI�WUHDWLHV��VR�WKH�&RXUW�RI�$SSHDO�FDQ�OHDYH�DVLGH�ZKDW�
KDV�EHHQ�FRQVLGHUHG�LQ�UHVSHFW�RI�WKRVH�WUHDWLHV��
�
���������:KHUH�D�WUHDW\�GRHV�QRW�FRQWDLQ�D�OHJDOLW\�UHTXLUHPHQW��WKH�VHFRQG�FDWHJRU\�RI�WUHDWLHV���
DUELWUDO�FDVH�ODZ�LV�GLYLGHG�RQ�ZKDW�VKRXOG�EH�WKH�FRQVHTXHQFH�ZKHQ�DQ�LQYHVWRU�DFWV�
LOOHJDOO\
�LQ�
PDNLQJ�WKH�LQYHVWPHQW��,Q�3KRHQL[�Y��&]HFK�5HSXEOLF��IRU�H[DPSOH��WKH�DUELWUDO�WULEXQDO�FRQVLGHUHG��
�

³���. 7KH�FRUH�OHVVRQ�LV�WKDW�WKH�SXUSRVH�RI�WKH�LQWHUQDWLRQDO�SURWHFWLRQ�WKURXJK�,&6,'�DUELWUDWLRQ�
FDQQRW�EH�JUDQWHG�WR�LQYHVWPHQWV�WKDW�DUH�PDGH�FRQWUDU\�WR�ODZ��7KH�IDFW�WKDW�DQ�LQYHVWPHQW�LV�LQ�
YLRODWLRQ�RI�WKH�ODZV�RI�WKH�KRVW�6WDWH�FDQ�EH�PDQLIHVW�DQG�ZLOO�WKHUHIRUH�DOORZ�WKH�WULEXQDO�WR�GHQ\�
LWV�MXULVGLFWLRQ��2U��WKH�IDFW�WKDW�WKH�LQYHVWPHQW�LV�LQ�YLRODWLRQ�RI�WKH�ODZV�RI�WKH�KRVW�6WDWH�FDQ�RQO\�
DSSHDU�ZKHQ�GHDOLQJ�ZLWK�WKH�PHULWV��ZKHWKHU�LW�ZDV�QRW�NQRZQ�EHIRUH�WKDW�VWDJH�RU�ZKHWKHU�WKH�
WULEXQDO�FRQVLGHUHG�LW�EHVW�WR�EH�DQDO\VHG�DV�WKH�PHULWV�VWDJH��OLNH�LQ�WKH�FDVH�RI�3ODPD��
�«��
�����7KHUH�LV�QR�GRXEW�WKDW�WKH�UHTXLUHPHQW�RI�WKH�FRQIRUPLW\�ZLWK�ODZ�LV�LPSRUWDQW�LQ�UHVSHFW�RI�
WKH�DFFHVV�WR�WKH�VXEVWDQWLYH�SURYLVLRQV�RQ�WKH�SURWHFWLRQ�RI�WKH�LQYHVWRU�XQGHU�WKH�%,7��7KLV�DFFHVV�
FDQ�EH�GHQLHG�WKURXJK�D�GHFLVLRQ�RQ�WKH�PHULWV��+RZHYHU��LI�LW�LV�PDQLIHVW�WKDW�WKH�LQYHVWPHQW�KDV�
EHHQ�SHUIRUPHG�LQ�YLRODWLRQ�RI�WKH�ODZ��LW�LV�LQ�OLQH�ZLWK�MXGLFLDO�HFRQRP\�QRW�WR�DVVHUW�
MXULVGLFWLRQ�´�

�
7KH�DUELWUDO�WULEXQDO�DSSOLHV�D�IDLUO\�SUDJPDWLF�UXOH�RI�WKXPE�LQ�WKLV�FDVH��EHDULQJ�LQ�PLQG�JURXQGV�RI�
SURFHGXUDO�HFRQRP\��RQO\�REYLRXV�LOOHJDOLW\�OHDGV�WR�ODFN�RI�MXULVGLFWLRQ�����,Q�WKH�FDVH�3ODPD�Y��
%XOJDULD�����WKH�DUELWUDO�WULEXQDO�UXOHG�WKDW�WKH�FODLPDQWV�
PLVUHSUHVHQWDWLRQ
�DW�WKH�WLPH�WKH�LQYHVWPHQW�
ZDV�PDGH�PHDQW�WKDW��
�

³�����«��WKLV�7ULEXQDO�FDQQRW�OHQG�LWV�VXSSRUW�WR�&ODLPDQW¶V�UHTXHVW�DQG�FDQQRW��WKHUHIRUH��JUDQW�
WKH�VXEVWDQWLYH�SURWHFWLRQV�RI�WKH�(&7�´�
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�
7KXV��LQ�WKDW�FDVH�WKH�DUELWUDO�WULEXQDO�UXOHG�WKDW�WKH�FODLPDQW�FRXOG�QRW�GHULYH�DQ\�PDWHULDO�SURWHFWLRQ�
IURP�WKH�(&7�EHFDXVH�RI�WKH�PDOSUDFWLFHV�LW�KDG�FRPPLWWHG�LQ�PDNLQJ�WKH�LQYHVWPHQW��,Q�DQ\�HYHQW��
WKH�DUELWUDO�WULEXQDO�FRQVLGHUHG�WKDW�WKHVH�PDOSUDFWLFHV��LQ�WKLV�FDVH��FRXOG�QRW�DIIHFW�LWV�MXULVGLFWLRQ��
�

³�����&RQWUDU\�WR�5HVSRQGHQW¶V�DUJXPHQW��WKH�PDWWHU�RI�WKH�DOOHJHG�PLVUHSUHVHQWDWLRQ�E\�&ODLPDQW�
GRHV�QRW�SHUWDLQ�WR�WKH�7ULEXQDO¶V�MXULVGLFWLRQ��WKDW�ZDV�DOUHDG\�GHFLGHG�LQ�WKH�'HFLVLRQ�RQ�
-XULVGLFWLRQ��5DWKHU��WKH�PDWWHU�FRQFHUQV�WKH�TXHVWLRQ�DV�WR�ZKHWKHU�&ODLPDQW�LV�HQWLWOHG�WR�WKH�
VXEVWDQWLYH�SURWHFWLRQV�RIIHUHG�E\�WKH�(&7�´�

�
,Q�WKH�FDVH�RI�%OXVXQ�Y��,WDO\�����WKH�DUELWUDO�WULEXQDO�GLG�QRW�FRQVLGHU�ZKHWKHU�WKH�IDFW�WKDW�WKH�
LQYHVWPHQWV�ZHUH�FRQWUDU\�WR�WKH�ODZ�VKRXOG�OHDG�WR�WKH�DUELWUDO�WULEXQDO
V�ODFN�RI�MXULVGLFWLRQ��7KH�
DUELWUDO�WULEXQDO�PHUHO\�FRQILUPHG�WKDW�WKH�(&7�GRHV�QRW�SURWHFW�LQYHVWPHQWV�PDGH�LQ�EUHDFK�RI�WKH�
ODZ��8QGHU�WKH�KHDGLQJ�
LVVXHV�RI�MXULVGLFWLRQ�DQG�DGPLVVLELOLW\
��WKH�DUELWUDO�WULEXQDO�FRQVLGHUHG��
�

³�����$V�WR�WKH�ODZIXOQHVV�RI�WKH�3URMHFW��LW�LV�WUXH�WKDW�WKH�(&7�GRHV�QRW�OD\�GRZQ�DQ�H[SOLFLW�
UHTXLUHPHQW�RI�OHJDOLW\��EXW�WKH�7ULEXQDO�FRQFOXGHV�WKDW�LW�GRHV�QRW�FRYHU�LQYHVWPHQWV�ZKLFK�DUH�
DFWXDOO\�XQODZIXO�XQGHU�WKH�ODZ�RI�WKH�KRVW�VWDWH�DW�WKH�WLPH�WKH\�ZHUH�PDGH�EHFDXVH�SURWHFWLRQ�RI�
VXFK�LQYHVWPHQWV�ZRXOG�EH�FRQWUDU\�WR�WKH�LQWHUQDWLRQDO�SXEOLF�RUGHU��7KLV�FRQFOXVLRQ�LV�FRQVLVWHQW�
ZLWK�QXPHURXV�RWKHU�GHFLVLRQV�DQG�DZDUGV��,Q�SDUWLFXODU��WKH�3ODPD�WULEXQDO�IRXQG�WKDW�EHFDXVH��
µ«WKH�(&7�VKRXOG�EH�LQWHUSUHWHG�LQ�D�PDQQHU�FRQVLVWHQW�ZLWK�WKH�DLP�RI�HQFRXUDJLQJ�UHVSHFW�IRU�
WKH�UXOH�RI�ODZ�����WKH�VXEVWDQWLYH�SURWHFWLRQV�RI�WKH�(&7�FDQQRW�DSSO\�WR�LQYHVWPHQWV�WKDW�DUH�PDGH�
FRQWUDU\�WR�ODZ¶�´�

�
2Q�WKH�RWKHU�KDQG��WKH�DUELWUDO�WULEXQDO�FRQVLGHUHG�LQ�$PSDO�Y��(J\SW�����
�

³�����,W�LV�D�ZHOO�HVWDEOLVKHG�SULQFLSOH�RI�LQWHUQDWLRQDO�ODZ�WKDW�D�WULEXQDO�FRQVWLWXWHG�RQ�WKH�EDVLV�
RI�DQ�LQYHVWPHQW�WUHDW\�KDV�QR�MXULVGLFWLRQ�RYHU�D�FODLPDQW
V�LQYHVWPHQW�ZKLFK�ZDV�PDGH�LOOHJDOO\�
LQ�YLRODWLRQ�RI�WKH�ODZV�DQG�UHJXODWLRQV�RI�WKH�&RQWUDFWLQJ�6WDWH�´�

�
���������2Q�WKH�EDVLV�RI�WKH�IRUHJRLQJ��WKH�&RXUW�RI�$SSHDO�LV�RI�WKH�YLHZ�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�
KDV�QRW�VXIILFLHQWO\�GHPRQVWUDWHG�WKDW�WKHUH�LV�D�JHQHUDOO\�DFFHSWHG�SULQFLSOH�RI�ODZ�ZKLFK�LPSOLHV�WKDW�
DQ�DUELWUDO�WULEXQDO�PXVW��DOZD\V��GHFOLQH�MXULVGLFWLRQ�ZKHUH�LW�FRQFHUQV�WKH�PDNLQJ�RI�DQ�µLOOHJDO¶�
LQYHVWPHQW��$V�VWDWHG�DERYH��$UWLFOH�������(&7�GRHV�QRW�FRQWDLQ�D�OHJDOLW\�UHTXLUHPHQW��LW�GRHV�QRW�
UHTXLUH�WKDW�DQ�LQYHVWPHQW�PXVW�KDYH�EHHQ�PDGH�LQ�DFFRUGDQFH�ZLWK�WKH�ODZ�RI�WKH�KRVW�VWDWH��1RU�GRHV�
WKH�WH[W�RI�WKH�(&7�FRQWDLQ�DQ\�UHVWULFWLRQV�RQ�DFFHVV�WR�DUELWUDWLRQ�DV�UHIHUUHG�WR�LQ�$UWLFOH����(&7��
7KH�&RXUW�RI�$SSHDO�FRQVLGHUV�WKDW�LQ�WKLV�FDVH�WKH�RUGLQDU\�PHDQLQJ�RI�WKH�ZRUGLQJ�RI�$UWLFOH������
(&7�SUHYDLOV��$V�D�UHVXOW��WKH�&RXUW�RI�$SSHDO�GRHV�QRW�ODFN�MXULVGLFWLRQ�LI�LW�LV�VKRZQ�WKDW�WKHUH�ZDV�

LOOHJDO�FRQGXFW
�DW�WKH�WLPH�RI��RU�LQ�PDNLQJ��WKH�LQYHVWPHQW��7KH�IDFW�WKDW�VXFK�LOOHJDOLW\�PD\�OHDG�WR�
WKH�FODLPDQW
V�DFWLRQ�EHLQJ�GHQLHG�LV�LUUHOHYDQW�LQ�WKH�FRQWH[W�RI�WKH�SUHVHQW�JURXQG�IRU�VHWWLQJ�DVLGH�
�$UWLFOH���������D��'&&3���
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�
���������6XSHUIOXRXVO\��WKH�&RXUW�RI�$SSHDO�FRQVLGHUV�WKH�IROORZLQJ��(YHQ�LI�LW�VKRXOG�EH�DVVXPHG�WKDW�

XQODZIXO�FRQGXFW
�DW�WKH�WLPH�RI�PDNLQJ�WKH�LQYHVWPHQW�XQGHU�WKH�(&7�GRHV�OHDG�WR�D�ODFN�RI�
MXULVGLFWLRQ�RQ�WKH�SDUW�RI�WKH�7ULEXQDO��WKH�&RXUW�RI�$SSHDO�LV�RI�WKH�YLHZ�WKDW�WKLV�LW�LV�RI�QR�DYDLO�WR�
WKH�5XVVLDQ�)HGHUDWLRQ��:LWK�UHJDUG�WR�WKH�DFFXVDWLRQV�RI�WKH�5XVVLDQ�)HGHUDWLRQ�VXPPDULVHG�E\�WKH�
7ULEXQDO�LQ�QR�������RI�WKH�)LQDO�$ZDUG��WKH�7ULEXQDO�FRQVLGHUHG��
�

³������,Q�WKH�SUHVHQW�FDVH��«��5HVSRQGHQW�KDV�IDLOHG�WR�GHPRQVWUDWH�WKDW�WKH�DOOHJHG�LOOHJDOLWLHV�WR�
ZKLFK�LW�UHIHUV�DUH�VXIILFLHQWO\�FRQQHFWHG�ZLWK�WKH�ILQDO�WUDQVDFWLRQ�E\�ZKLFK�WKH�LQYHVWPHQW�ZDV�
PDGH�E\�&ODLPDQWV��7KH�WUDQVDFWLRQV�E\�ZKLFK�HDFK�&ODLPDQW�DFTXLUHG�LWV�LQYHVWPHQW�ZHUH�WKHLU�
SXUFKDVHV�RI�<XNRV�VKDUHV��$V�HVWDEOLVKHG�LQ�WKH�,QWHULP�$ZDUG��WKHVH�SXUFKDVHV�ZHUH�OHJDO�DQG�
RFFXUUHG�VWDUWLQJ�LQ�������2Q�WKH�RWKHU�KDQG��WKH�DOOHJHG�LOOHJDOLWLHV�FRQQHFWHG�WR�WKH�DFTXLVLWLRQ�RI�
<XNRV�WKURXJK�WKH�ORDQV�IRU�VKDUHV�SURJUDP�RFFXUUHG�LQ������DQG�������DW�WKH�WLPH�RI�<XNRV¶�
SULYDWL]DWLRQ��7KH\�LQYROYHG�%DQN�0HQDWHS�DQG�WKH�2OLJDUFKV��DQ�HQWLW\�DQG�SHUVRQV�VHSDUDWH�IURP�
&ODLPDQWV��RQH�RI�ZKLFK�±�9HWHUDQ�±KDG�QRW�HYHQ�FRPH�LQWR�H[LVWHQFH��:LWK�UHVSHFW�WR�
5HVSRQGHQW¶V�RWKHU�DOOHJDWLRQV��UHJDUGLQJ�SURILW�VNLPPLQJ�DQG�WKH�RSSUHVVLRQ�RI�PLQRULW\�
VKDUHKROGHUV��LW�LV�DOVR�FOHDU�WR�WKH�7ULEXQDO�WKDW�WKH\�DUH�QRW�SDUW�RI�WKH�WUDQVDFWLRQ�RU�WUDQVDFWLRQV�
E\�ZKLFK�HDFK�&ODLPDQW�DFTXLUHG�WKHLU�LQWHUHVW�LQ�<XNRV�´�

�
���������7KH�&RXUW�RI�$SSHDO�LV�RI�WKH�YLHZ�WKDW�WKH�7ULEXQDO�KDV�WKXV�FRUUHFWO\�KHOG�WKDW�WKH�FRQGXFW�
FRPSODLQHG�RI�LV�WRR�IDU�UHPRYHG�IURP�WKH�WUDQVDFWLRQV�E\�ZKLFK�+9<�DFTXLUHG�WKHLU�VKDUHV�LQ�<XNRV��
7KH�&RXUW�RI�$SSHDO�WKHUHIRUH�UHMHFWV�WKH�5XVVLDQ�)HGHUDWLRQ
V�DVVHUWLRQ�WKDW�+9<
V�GLUHFW�
LQYROYHPHQW�LQ�WKH�LOOHJDO�DFTXLVLWLRQ�RI�WKH�<XNRV�VKDUHV�LQ�����������SUHFOXGHV�WKH�MXULVGLFWLRQ�RI�
WKH�7ULEXQDO��,Q�WKLV�UHVSHFW��WKH�5XVVLDQ�)HGHUDWLRQ�DUJXHV�WKDW��L��<8/�SDLG�EULEHV�RQ�EHKDOI�RI�
.KRGRUNRYVN\�HW�DO��WR�WKH�5HG�'LUHFWRUV��WKH�GLUHFWRUV�RI�<XNRV�EHIRUH�LW�ZDV�SULYDWLVHG���WKDW��LL��
.KRGRUNRYVN\�HW�DO��DGPLWWHG�WKDW�WKH\�ZHUH�UHVSRQVLEOH�IRU�WKHVH�SD\PHQWV�E\�<8/�DQG�WKDW��LLL��WKH�
<XNRV�VKDUHV�EHORQJLQJ�WR�+9<�ZHUH�GHULYHG�IURP�LOOHJDO�DFWLYLWLHV�RI�.KRGRUNRYVN\�HW�DO����7KH�
DFFXVDWLRQ�XQGHU��LLL��ZDV�PDLQO\�EDVHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�RQ�D�UHSRUW�E\�3URI��.RWKDUL��3URI��
.RWKDUL�KDV�DQDO\VHG�KRZ�WKH�<XNRV�VKDUHV�LQ�WKH�SHULRG�����������XOWLPDWHO\�FDPH�LQWR�WKH�KDQGV�RI�
+9<��DQG�LQ�GRLQJ�VR�KH�DVVXPHV�WKDW�DOO�<XNRV�VKDUHV�IURP�WKH�����������DXFWLRQV�ZHUH�
WDLQWHG�
VKDUHV
�����,Q�KLV������UHSRUW��KH�DQDO\VHV�WKURXJK�ZKLFK�LQWHUPHGLDULHV�+9<�DFTXLUHG�WKHLU�VKDUHV�DQG�
FRQFOXGHV�WKDW�WKHUH�³>LV@�D�VXEVWDQWLDO�OLQN�FRQQHFWLQJ�WKH�VKDUHV�REWDLQHG�GXULQJ�WKH���������
DXFWLRQV��DQG�WKH�VKDUHV�RQ�ZKLFK�&ODLPDQWV�EDVHG�WKHLU�FODLP�LQ�WKH�(&7�DUELWUDWLRQ�´����
�
���������7KH�&RXUW�RI�$SSHDO�DVVXPHV�WKDW�WKH�VKDUHV�DFTXLUHG�E\�+9<�LQ�����������ZHUH�DFTXLUHG�
E\�RWKHU�SHUVRQV�FRPSDQLHV�WKURXJK�LOOHJDO�FRQGXFW�LQ������������+RZHYHU��WKLV�GRHV�QRW�PHDQ�WKDW�
+9<�LWVHOI�ZDV�DFWLQJ�LOOHJDOO\�DW�WKH�WLPH�RI�their�LQYHVWPHQW��7KHUH�LV�DQ�LQVXIILFLHQW�FRQQHFWLRQ�
EHWZHHQ�WKH��DOOHJHG��LOOHJDOLWLHV�LQ�����������DQG�WKH�PDNLQJ�RI�WKH�LQYHVWPHQW�E\�+9<��7KLV�GRHV�
QRW�FKDQJH�LI�WKH���SRVVLEOH���LQYROYHPHQW�RI�+9<�LQ�WKH�SD\PHQW�RI�EULEHV�WR�WKH�5HG�'LUHFWRUV LV�
WDNHQ�LQWR�DFFRXQW��7KLV�FLUFXPVWDQFH�LV�DOVR�LQVXIILFLHQWO\�OLQNHG�WR�WKH�LQYHVWPHQW�PDGH�E\�+9<�
LWVHOI��7KH�5XVVLDQ�)HGHUDWLRQ�DUJXHV����WKDW�WKH�FRQWHVWHG�DJUHHPHQWV�ZLWK�WKH�5HG�'LUHFWRUV�ZHUH�
PDGH�E\�.KRGRUNRYVN\�HW�DO��SULRU�WR�WKH�SULYDWLVDWLRQ��WKDW�WKH��DFFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��

IDNH
��FRQWUDFWV�GUDZQ�XS�ZHUH�VLJQHG�E\�*0/��WKH�SDUHQW�FRPSDQ\�RI�<8/��DQG�WKDW�.KRGRUNRYVN\�
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HW�DO��XVHG�WKH�EDQN�DFFRXQWV�RI�<8/�WR�SD\�DW�OHDVW�86'�������PLOOLRQ�WR�WKH�5HG�'LUHFWRUV��7KHVH�
DVVHUWLRQV��WR�WKH�H[WHQW�WKDW�WKH\�VKRXOG�EH�DVVXPHG�WR�EH�FRUUHFW��GR�QRW�VKRZ�D�VXIILFLHQW�OLQN�
EHWZHHQ�WKH�LQYHVWPHQW�RI�+9<��PRUH�VSHFLILFDOO\�RI�<8/��DQG�WKH�DOOHJHG�EULEHU\�RI�WKH�
5HG�
'LUHFWRUV
��,Q�DQ\�HYHQW��WKH�LOOHJDOLW\�LV�QRW�VR�HYLGHQW�WKDW�LW�VKRXOG�OHDG�WR�D�ODFN�RI�MXULVGLFWLRQ�RQ�
WKH�SDUW�RI�WKH�7ULEXQDO��
�
���������7KH�&RXUW�RI�$SSHDO�DOVR�UHMHFWV�WKH�DVVHUWLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ�WKDW�LW�LV�LPSRUWDQW�
IRU�WKH�MXULVGLFWLRQ�RI�WKH�7ULEXQDO�WKDW���DV�DUJXHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ����L��FHUWDLQ��XQODZIXO��
DVSHFWV�RI�WKH�SULYDWLVDWLRQ�E\�.KRGRUNRYVN\�HW�DO��DW�WKH�WLPH�ZHUH�QRW�LQFOXGHG��WKDW���DV�WKH�&RXUW�RI�
$SSHDO�XQGHUVWDQGV����LL��IRU�WKLV�UHDVRQ��WKH�5XVVLDQ�)HGHUDWLRQ�GLG�QRW�LQLWLDOO\�WDNH�DFWLRQ�DJDLQVW�
WKH�µLOOHJDO�PDQLSXODWLRQ�RI�WKH�SULYDWLVDWLRQ�RI�<XNRV¶�DQG�WKDW��LLL��WKH�IDFW�WKDW�WKHUH�ZDV�QR�FULPLQDO�
SURVHFXWLRQ�LQ�5XVVLD�IRU�WKLV�GRHV�QRW�PHDQ�WKDW�.KRGRUNRYVN\�HW�DO��DUH�LQQRFHQW�����,Q�WKH�FRQWH[W�RI�
WKH�DSSHDO�RI�ODFN�RI�MXULVGLFWLRQ��LW�FDQ�UHPDLQ�XQGHFLGHG�ZKHWKHU�WKHVH�DVVHUWLRQV�DUH�FRUUHFW�DQG�
ZKHWKHU�WKHUH�KDYH�EHHQ��VHULRXV��EUHDFKHV�RI�ODZ�GXULQJ�WKH�SULYDWLVDWLRQ�RI�<XNRV��EHFDXVH�SRVVLEOH�
LOOHJDO�FRQGXFW�E\�.KRGRUNRYVN\�HW�DO��DW�WKH�WLPH�RI�WKH�SULYDWLVDWLRQ�RI�<XNRV�DUH�WRR�IDU�UHPRYHG�
IURP�WKH�LQYHVWPHQW�E\�+9<��
�
i. Conclusion��
�
�������7KH�FRQFOXVLRQ�LV�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ
V�UHOLDQFH�RQ�$UWLFOH������DQG�����(&7�IDLOV��7KH�
7ULEXQDO�KDV�FRUUHFWO\�FRQVLGHUHG�WKDW�WKHVH�SURYLVLRQV�GR�SUHFOXGH�LWV�MXULVGLFWLRQ���
�
����� 7D[�PHDVXUHV��$UWLFOH����(&7��
 
a. Introduction �
�
������� 7R�VXEVWDQWLDWH�WKH�DQQXOPHQW�JURXQGV�
ODFN�RI�MXULVGLFWLRQ
�DQG�
YLRODWLRQ�RI�PDQGDWH
��WKH�
5XVVLDQ�)HGHUDWLRQ�KDV�UHIHUUHG�WR�$UWLFOH����(&7��7KH�5XVVLDQ�)HGHUDWLRQ�DUJXHV�PRUHRYHU�WKDW�WKH�
7ULEXQDO
V�YLRODWLRQ�RI�PDQGDWH�FRPSULVHV�D�SXEOLF�SROLF\�YLRODWLRQ��7KHVH�ODVW�WZR�LVVXHV�ZLOO�EH�GHDOW�
ZLWK�LQ�SDUDV��������������DQG�LQ�SDUDV���������,Q�WKLV�SDUW�RI�WKH�MXGJPHQW��WKH�&RXUW�RI�$SSHDO�ZLOO�
GLVFXVV�$UWLFOH����(&7�H[FOXVLYHO\�LQ�WKH�FRQWH[W�RI�MXULVGLFWLRQ���
�
������� $UWLFOH�������(&7�UHDGV���
�

³([FHSW�DV�RWKHUZLVH�SURYLGHG�LQ�WKLV�$UWLFOH��QRWKLQJ�LQ�WKLV�7UHDW\�VKDOO�FUHDWH�ULJKWV�RU�LPSRVH�
REOLJDWLRQV�ZLWK�UHVSHFW�WR�7D[DWLRQ�0HDVXUHV�RI�WKH�&RQWUDFWLQJ�3DUWLHV��,Q�WKH�HYHQW�RI�DQ\�
LQFRQVLVWHQF\�EHWZHHQ�WKLV�$UWLFOH�DQG�DQ\�RWKHU�SURYLVLRQ�RI�WKH�7UHDW\��WKLV�$UWLFOH�VKDOO�SUHYDLO�
WR�WKH�H[WHQW�RI�WKH�LQFRQVLVWHQF\�´��

�
3DUDJUDSK���RI�WKH�VDPH�DUWLFOH�UHDGV��LQ�VR�IDU�DV�UHOHYDQW���

�
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�D��$UWLFOH����VKDOO�DSSO\�WR�WD[HV��
�
E��:KHQHYHU�DQ�LVVXH�DULVHV�XQGHU�$UWLFOH�����WR�WKH�H[WHQW�LW�SHUWDLQV�WR�ZKHWKHU�D�WD[�FRQVWLWXWHV�
DQ�H[SURSULDWLRQ�RU�ZKHWKHU�D�WD[�DOOHJHG�WR�FRQVWLWXWH�DQ�H[SURSULDWLRQ�LV�GLVFULPLQDWRU\��WKH�
IROORZLQJ�SURYLVLRQV�VKDOO�DSSO\��
�L��� 7KH�,QYHVWRU�RU�WKH�&RQWUDFWLQJ�3DUW\�DOOHJLQJ�H[SURSULDWLRQ�VKDOO�UHIHU�WKH�LVVXH�RI�

ZKHWKHU�WKH�WD[�LV�DQ�H[SURSULDWLRQ�RU�ZKHWKHU�WKH�WD[�LV�GLVFULPLQDWRU\�WR�WKH�UHOHYDQW�
&RPSHWHQW�7D[�$XWKRULW\��)DLOLQJ�VXFK�UHIHUUDO�E\�WKH�,QYHVWRU�RU�WKH�&RQWUDFWLQJ�3DUW\��
ERGLHV�FDOOHG�XSRQ�WR�VHWWOH�GLVSXWHV�SXUVXDQW�WR�$UWLFOH�������F��VKDOO�PDNH�D�UHIHUUDO�WR�
WKH�UHOHYDQW�&RPSHWHQW�7D[�$XWKRULWLHV�´�

 
b.  The Russian Federation’s position��
�
������� ,Q�WKH�FRQWH[W�RI�WKH�JURXQG�IRU�VHWWLQJ�DVLGH�µODFN�RI�MXULVGLFWLRQ¶��WKH�5XVVLDQ�)HGHUDWLRQ�
DUJXHV�WKH�IROORZLQJ��$UWLFOH�������(&7�FRQWDLQV�DQ�H[FHSWLRQ�IRU�WD[DWLRQ�PHDVXUHV��WKH�µFDUYH�RXW¶��
DQG�SURYLGHV�WKDW�QR�SURYLVLRQ�LQ�WKH�7UHDW\�FUHDWHV�ULJKWV�RU�LPSRVHV�REOLJDWLRQV�LQ�UHODWLRQ�WR�
WD[DWLRQ�PHDVXUHV��7KLV�LV�D�FRPSUHKHQVLYH�H[FHSWLRQ��6LQFH�WKH�PHDVXUHV�FRQWHVWHG�E\�+9<�TXDOLI\�
DV�WD[DWLRQ�PHDVXUHV��WKH�(&7�GRHV�QRW�DSSO\�DQG�WKHUHIRUH�QR�YDOLG�DUELWUDWLRQ�DJUHHPHQW�H[LVWV��7KH�
WD[DWLRQ�PHDVXUHV�WDNHQ�E\�WKH�5XVVLDQ�)HGHUDWLRQ�ZHUH�D�OHJLWLPDWH�H[HUFLVH�RI�WKH�DXWKRULW\�RI�WKH�
5XVVLDQ�)HGHUDWLRQ�DQG�WKHUHIRUH�IDOO�RXWVLGH�WKH�VFRSH�RI�$UWLFOH����(&7��7KH�WD[DWLRQ�PHDVXUHV�DUH�
QRW�EURXJKW�EDFN�ZLWKLQ�WKH�VFRSH�RI�WKH�(&7�E\�WKH�µFODZ�EDFN¶�RI�$UWLFOH�������(&7�EHFDXVH�WKH�
FRQFHSW�RI�
WD[
�LQ�SDUDJUDSK���LV�QDUURZHU�WKDQ�WKH�FRQFHSW�RI�
7D[DWLRQ�0HDVXUHV
�LQ�SDUDJUDSK�����
 
c. Does Article 21 ECT affect the Tribunal’s jurisdiction?��
�
������� ,Q�WKH�DUELWUDO�SURFHHGLQJV��WKH�5XVVLDQ�)HGHUDWLRQ�LQYRNHG�$UWLFOH����(&7�LQ�FRQQHFWLRQ�ZLWK�
WKH�TXHVWLRQ�RI�ZKHWKHU�WKH�7ULEXQDO�KDG�MXULVGLFWLRQ�RYHU�WKH�GLVSXWH�����7KH�7ULEXQDO�SRVWSRQHG�WKH�
GHFLVLRQ�RQ�WKDW�GHIHQFH�WR�WKH�PHULWV�VWDJH�RI�WKH�DUELWUDWLRQ��7KH�7ULEXQDO�WKHQ�KHOG�WKDW�LW�KDG�
MXULVGLFWLRQ�WR�UXOH�RQ�+9<
V�FODLP�EDVHG�RQ�$UWLFOH����(&7�IRU�WZR�VHSDUDWH�UHDVRQV�����)LUVW��WKH�
7ULEXQDO�FRQVLGHUHG�WKDW�DQ\�PHDVXUH�FRYHUHG�E\�WKH�µFDUYH�RXW¶�RI�$UWLFOH�������(&7�LV�DOVR�FRYHUHG�
E\�WKH�µFODZ�EDFN¶�RI�$UWLFOH�������(&7��6HFRQG��WKH�7ULEXQDO�FRQVLGHUHG�WKDW�$UWLFOH�������(&7�RQO\�
FRYHUV�bona fide�WD[DWLRQ�PHDVXUHV��:KHWKHU�$UWLFOH�������(&7�DIIHFWV�WKH�MXULVGLFWLRQ�RI�WKH�7ULEXQDO�
ZDV�OHIW�XQDQVZHUHG�E\�WKH�7ULEXQDO��7KLV�DOVR�IROORZV�IURP�WKH�ILQDO�MXGJPHQW�LQ�VR�IDU�DV�LW�UHDGV�DV�
IROORZV��³GLVPLVVHV�WKH�REMHFWLRQV�WR�MXULVGLFWLRQ�DQG�RU�DGPLVVLELOLW\��EDVHG�RQ�$UWLFOH����RI�WKH�
(QHUJ\�&KDUWHU�7UHDW\�´����7R�WKH�H[WHQW�WKDW�WKH�7ULEXQDO�UXOHG�RQ�MXULVGLFWLRQ��WKH�MXULVGLFWLRQ�
FRQFHUQHG�³FODLPV�XQGHU�$UWLFOH����´�����
�
������� ,Q�DVVHVVLQJ�ZKHWKHU�WKH�SURYLVLRQV�RI�$UWLFOH����(&7�DIIHFW�WKH�MXULVGLFWLRQ�RI�WKH�7ULEXQDO��
WKH�&RXUW�RI�$SSHDO�KROGV�WKH�IROORZLQJ��$UWLFOH�������(&7�GRHV�QRW�FRQWDLQ�DQ\�UHIHUHQFH�WR�WKH�
MXULVGLFWLRQ�RI�DUELWUDWRUV�EXW�PHUHO\�VWDWHV�WKDW�WKH�7UHDW\�GRHV�QRW�FUHDWH�DQ\�ULJKWV�RU�LPSRVH�DQ\�
REOLJDWLRQV�LQ�UHODWLRQ�WR�WD[DWLRQ�PHDVXUHV��7KH�5XVVLDQ�)HGHUDWLRQ
V�DUJXPHQW�WKDW�³QRWKLQJ�LQ�WKH�
(&7�DSSOLHV�WR�WD[DWLRQ�PHDVXUHV´��'HIHQFH�RQ�$SSHDO�QR��������LV�WKHUHIRUH�LQFRUUHFW��$UWLFOH�������
(&7�GRHV�QRW�DIIHFW�WKH�MXULVGLFWLRQ�RI�WKH�7ULEXQDO��DV�WKLV�MXULVGLFWLRQ�LV��RQO\��GHWHUPLQHG�E\�WKH�
FRQGLWLRQV�RI�$UWLFOH����(&7��$V�LW�PXVW�EH�DVVXPHG�LQ�WKH�SUHVHQW�SURFHHGLQJV�WKDW�WKRVH�FRQGLWLRQV�
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DUH�IXOILOOHG��WKH�SURYLVLRQV�RI�$UWLFOH�������(&7�GR�QRW�OHDG�WR�WKH�FRQFOXVLRQ�WKDW�WKH�7ULEXQDO�ODFNV�
MXULVGLFWLRQ�LI�D�VLWXDWLRQ�FRYHUHG�E\�$UWLFOH�������(&7�DULVHV���
�
������� 7KH�&RXUW�RI�$SSHDO�ILQGV�IXUWKHU�VXSSRUW�IRU�WKDW�ILQGLQJ�LQ�WKH�IROORZLQJ�FLUFXPVWDQFHV��
)LUVW��$UWLFOH����(&7�LV�FRQWDLQHG�LQ�µ3DUW�,9��0LVFHOODQHRXV�3URYLVLRQV¶�RI�WKH�(&7��7KDW�SDUW�RI�WKH�
7UHDW\�FRQWDLQV�VHYHUDO�PRUH�JHQHUDO�SURYLVLRQV��EXW�GRHV�QRW�GHDO�ZLWK�WKH�VHWWOHPHQW�RI��LQYHVWPHQW��
GLVSXWHV��7KH�MXULVGLFWLRQ�RI�WKH�7ULEXQDO��DV�FRQVLGHUHG�SUHYLRXVO\��LV�GHWHUPLQHG�E\�$UWLFOH����(&7��
ZKLFK�IRUPV�SDUW�RI�µ3DUW�9��'LVSXWH�6HWWOHPHQW¶��$OVR�LQ�YLHZ�RI�WKH�IDFW�WKDW�$UWLFOH����(&7�LV�QRW�
SDUW�RI�3DUW�9�RI�WKH�7UHDW\��WKH�5XVVLDQ�)HGHUDWLRQ
V�DUJXPHQW�WKDW�WKH�µXQDPELJXRXV�PHDQLQJ¶�RI�WKH�
ZRUGLQJ�RI�$UWLFOH�������(&7�LV�WKDW�DQ�DUELWUDO�WULEXQDO�KDV�QR�MXULVGLFWLRQ�WR�DGMXGLFDWH�RQ�WD[DWLRQ�
PHDVXUHV�FDQQRW�EH�IROORZHG��7KLV�FDQQRW�EH�LQIHUUHG�IURP�WKH�WH[W�LWVHOI�QRU�FDQ�LW�EH�LQIHUUHG�WKDW�WKH�
H[FHSWLRQ�RI�$UWLFOH�������(&7�WDNHV�SUHFHGHQFH�RYHU�WKH�SURYLVLRQV�RI�$UWLFOH����(&7���
�
������� 7KH�SDUWLHV�GR�QRW�GLVSXWH�WKDW�WKH�SURYLVLRQV�RI�SDUDJUDSKV�����RI�$UWLFOH����(&7�UHODWH�WR�
VXEVWDQWLYH�ULJKWV��'HIHQFH�RQ�$SSHDO�QR��������7KRVH�SDUDJUDSKV�DUH�H[FHSWLRQV�WR�$UWLFOH�������(&7�
LQ�UHVSHFW�RI�WKRVH�VXEVWDQWLYH�ULJKWV��ZKLFK�LQ�LWVHOI�DOVR�FRQWDLQV�DQ�H[FHSWLRQ��7KLV�LV�DOVR�UHIOHFWHG�
LQ�WKH�SURYLVLRQV�RI�SDUDJUDSK���E��L���ZKLFK�SUHVFULEH�WKH�FLUFXPVWDQFHV�XQGHU�ZKLFK�DQ�DUELWUDO�
WULEXQDO�PXVW�VHHN�DGYLFH�IURP�WKH�FRPSHWHQW�WD[�DXWKRULWLHV��,W�LV�QRW�FRQFHLYDEOH�WKDW�DQ�DUELWUDO�
WULEXQDO�ZKLFK�DOOHJHGO\�KDV�QR�MXULVGLFWLRQ�SXUVXDQW�WR�$UWLFOH�������(&7�KDV�WR�VHHN�VXFK�DGYLFH�RU�
WKDW�WKH�MXULVGLFWLRQ�RI�DQ�DUELWUDO�WULEXQDO�GHSHQGV�RQ�WKH�RXWFRPH�RI�VXFK�D�VXEVWDQWLYH�LQYHVWLJDWLRQ��
,W�DOVR�IROORZV�IURP�WKLV�WKDW�$UWLFOH����(&7�GRHV�QRW�DIIHFW�WKH�MXULVGLFWLRQ�RI�WKH�7ULEXQDO���
�
������� 7KH�&RXUW�RI�$SSHDO�WKHUHIRUH�GRHV�QRW�HQGRUVH�WKH�5XVVLDQ�)HGHUDWLRQ
V�DUJXPHQW�WKDW�LW�
FOHDUO\�IROORZV�IURP�WKH�ZRUGV�RI�$UWLFOH�������(&7�WKDW�DQ�DUELWUDO�WULEXQDO�KDV�QR�MXULVGLFWLRQ�LI�D�
FODLP�UHODWHV�WR�WD[DWLRQ�PHDVXUHV�DQG�WKDW�WKHUH�LV�WKHUHIRUH�QR�URRP�IRU�IXUWKHU�LQWHUSUHWDWLRQ��7KH�
YHU\�FRQWH[W�RI�WKH�SURYLVLRQ�LQGLFDWHV�WKDW�LW�LV�QRW�D�SURYLVLRQ�WKDW�DIIHFWV�WKH�MXULVGLFWLRQ�RI�DQ�
DUELWUDO�WULEXQDO��1RU�GRHV�WKH�&RXUW�RI�$SSHDO�VKDUH�WKH�FRQFOXVLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ�WKDW�
$UWLFOH����(&7�DQG�RWKHU�SURYLVLRQV�RI�WKH�(&7�RQO\�DSSO\�LI�DQG�ZKHQ�WKDW�UHIHUHQFH�LV�PDGH�WR�WKH�
WD[�DXWKRULWLHV��'HIHQFH�RQ�$SSHDO�QR�������7KDW�DUJXPHQW�LPSOLHV�WKDW�VXFK�D�UHIHUHQFH�SUHFHGHV�WKH�
GHWHUPLQDWLRQ�RI�WKH�MXULVGLFWLRQ�RI�DQ�DUELWUDO�WULEXQDO��L�H��WKDW�LW�LV�RQO\�DIWHU�DQG�E\�VXFK�D�UHIHUHQFH�
WKDW�MXULVGLFWLRQ�LV��RU�LV�QRW��HVWDEOLVKHG��$V�KDV�EHHQ�FRQVLGHUHG�DERYH��LW�LV�QRW�ORJLFDO�WKDW�VXFK�D�
UHIHUHQFH�VKRXOG�EH�PDGH�E\�DQ�DUELWUDO�WULEXQDO�ZKRVH�MXULVGLFWLRQ�KDV�QRW�\HW�EHHQ�HVWDEOLVKHG��7KH�
5XVVLDQ�)HGHUDWLRQ
V�DVVHUWLRQ�LV�WKHUHIRUH�LQFRQVLVWHQW�ZLWK�D�JRRG�IDLWK�LQWHUSUHWDWLRQ�RI�$UWLFOH�������
(&7���
�
������� 7KH�IDFW�WKDW�WKH�µFDUYH�RXW¶�LV�LQWHQGHG�WR�SUHYHQW�FRQIOLFWV�ZLWK�H[LVWLQJ�WUHDWLHV�WR�SUHYHQW�
GRXEOH�WD[DWLRQ��'HIHQFH�RQ�$SSHDO�QR�������DOVR�GRHV�QRW�OHDG�WR�WKH�FRQFOXVLRQ�WKDW�$UWLFOH�������
(&7�UHODWHV�WR�WKH�MXULVGLFWLRQ�RI�DQ�DUELWUDO�WULEXQDO��$IWHU�DOO��VXFK�D�FRQIOLFW�LV�DOVR�DYRLGHG�LI�D�
FRPSHWHQW�DUELWUDO�WULEXQDO�GLVUHJDUGV�FODLPV�UHODWLQJ�WR�WD[DWLRQ�PHDVXUHV�DW�WKH�PHULWV�VWDJH���
�
��������7KH�DUJXPHQW�WKDW�GHFLVLRQV�FRQFHUQLQJ�FHUWDLQ�%,7V�ZHUH�KDQGHG�GRZQ�LQ�UHODWLRQ�WR�
MXULVGLFWLRQ��LV�QRW�GHFLVLYH�EHFDXVH�WKH�&RXUW�RI�$SSHDO�PXVW�DVVHVV�WKH�WH[W�DQG�FRQWH[W�RI�$UWLFOH����
(&7�DQG�QRW�WKRVH�RI�RWKHU�WUHDWLHV��)RU�WKLV�UHDVRQ��WKH�UHOLDQFH�E\�WKH�5XVVLDQ�)HGHUDWLRQ�RQ�WKH�
DUELWUDO�DZDUG�RI���)HEUXDU\������LQ�(Q&DQD�Y��(FXDGRU�IDLOV�����7KDW�DUELWUDWLRQ�ZDV�EDVHG�RQ�WKH�
µ&DQDGD�(FXDGRU�$JUHHPHQW�IRU�WKH�3URPRWLRQ�DQG�5HFLSURFDO�SURWHFWLRQ�RI�,QYHVWPHQWV�RI����$SULO�
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����¶��7KH�ILUVW�SDUDJUDSK�RI�$UWLFOH�;,,�RI�WKDW�%,7�SURYLGHV��³([FHSW�DV�VHW�RXW�LQ�WKLV�$UWLFOH��
QRWKLQJ�LQ�WKLV�$JUHHPHQW�VKDOO�DSSO\�WR�WD[DWLRQ�PHDVXUHV�´�)XUWKHUPRUH��WKH�DUWLFOH�KDV�D�GLIIHUHQW�
VWUXFWXUH�IURP�$UWLFOH����(&7��LQ�SDUWLFXODU��LW�GRHV�QRW�FRQWDLQ�WKH�VXEVWDQWLYH�H[FHSWLRQV�LQFOXGHG�LQ�
$UWLFOH�����������(&7��,Q�WKH�DUELWUDO�DZDUG�LQ�3ODPD�Y��%XOJDULD�RI����$XJXVW����������WKH�DUELWUDO�
WULEXQDO�FRQVLGHUHG��³$UWLFOH����RI�WKH�(&7�VSHFLILFDOO\�H[FOXGHV�IURP�WKH�VFRSH�RI�WKH�(&7¶V�
SURWHFWLRQ�WD[DWLRQ�PHDVXUHV�RI�D�&RQWUDFWLQJ�6WDWH��ZLWK�FHUWDLQ�H[FHSWLRQV��«�´��+RZHYHU��WKH�
DUELWUDO�WULEXQDO�LQ�WKDW�FDVH�GLG�QRW�GHFOLQH�MXULVGLFWLRQ��EXW�UXOHG�WKDW�WKHUH�ZDV�QR�FODLP�WR�SURWHFWLRQ�
XQGHU�WKH�7UHDW\��7KXV�WKH�UHOLDQFH�RQ�WKDW�DZDUG�IDLOV�DV�ZHOO��7KH�FRQFOXVLRQ�RI�WKH�DERYH�LV�WKDW�
$UWLFOH�������(&7�GRHV�QRW�DIIHFW�WKH�MXULVGLFWLRQ�RI�WKH�7ULEXQDO���
 
d.  Is Article 21 ECT applicable?��
�
�������� ,I�LW�VKRXOG�EH�DVVXPHG�WKDW�$UWLFOH����(&7�GRHV�DIIHFW�WKH�MXULVGLFWLRQ�RI�WKH�7ULEXQDO��WKH�
TXHVWLRQ�DULVHV�LI�WKH�DUWLFOH�DSSOLHV�DW�DOO��+9<�KDYH�DUJXHG�WKDW�$UWLFOH����(&7�LV�QRW�DSSOLFDEOH�LQ�
LWV�HQWLUHW\�EHFDXVH�WKH�µFDUYH�RXW¶�RI�$UWLFOH����(&7�UHODWHV�RQO\�WR�bona fide�WD[DWLRQ�PHDVXUHV��
$FFRUGLQJ�WR�+9<��WKH�WD[�PHDVXUHV�LPSRVHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ��KRZHYHU��ZHUH�QRW�LQWHQGHG�
WR�JHQHUDWH�JHQHUDO�UHYHQXH�IRU�WKH�6WDWH��EXW�VHUYHG�DQ�HQWLUHO\�XQUHODWHG�SXUSRVH��QDPHO\�WKH�
GHVWUXFWLRQ�RI�<XNRV�DQG�WKH�HOLPLQDWLRQ�RI�D�SROLWLFDO�RSSRQHQW���
�
��������7KH�7ULEXQDO�UXOHG�WKDW�WKH�WD[DWLRQ�PHDVXUHV�LPSRVHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�ZHUH�QRW�
bona fide��$V�WKH�&RXUW�RI�$SSHDO�FRQFOXGHG�DERYH�WKDW�$UWLFOH�������(&7�GRHV�QRW�UHODWH�WR�WKH�
MXULVGLFWLRQ�RI�WKH�7ULEXQDO��WKH�TXHVWLRQ�RI�ZKHWKHU�$UWLFOH����(&7�DSSOLHV�DW�DOO�WR�+9<
V�FODLPV�
FDQQRW�UHODWH�WR�WKH�MXULVGLFWLRQ�RI�WKH�7ULEXQDO�HLWKHU��6XSHUIOXRXVO\��WKH�&RXUW�RI�$SSHDO�FRQVLGHUV�
WKH�IROORZLQJ���
�
��������7KH�&RXUW�RI�$SSHDO�DJUHHV�ZLWK�+9<�WKDW�WKH�PHUH�IDFW�WKDW�D�PHDVXUH�LV�GHVLJQDWHG�DV�D�
WD[DWLRQ�PHDVXUH�RU�HYHQ�LV�D�WD[DWLRQ�PHDVXUH��GRHV�QRW�PHDQ�WKDW�$UWLFOH�������(&7�DSSOLHV��7KLV�
ZRXOG�RSHQ�XS�WKH�SRVVLELOLW\�RI�FLUFXPYHQWLQJ�WKH�DSSOLFDELOLW\�RI�WKH�7UHDW\�E\�FODVVLI\LQJ�D�
PHDVXUH�DV�D�WD[DWLRQ�PHDVXUH�RU�XVLQJ�D�WD[DWLRQ�PHDVXUH�IRU�mala fide�UHDVRQV�IRU�DQRWKHU�SXUSRVH��
WKHUHE\�XQGHUPLQLQJ�WKH�SURWHFWLRQ�DIIRUGHG�WR�LQYHVWRUV�XQGHU�WKH�7UHDW\��6XFK�DQ�LQWHUSUHWDWLRQ�
ZRXOG�EH�LQFRQVLVWHQW�ZLWK�WKH�&RXUW�RI�$SSHDO
V�REOLJDWLRQ�WR�LQWHUSUHW�WKH�7UHDW\�LQ�JRRG�IDLWK��7KLV�
PHDQV�WKDW�WKH�FRXUW�EHIRUH�ZKLFK�DQ�DSSOLFDWLRQ�IRU�WKH�VHWWLQJ�DVLGH�RI�DQ�DUELWUDO�DZDUG�LV�EURXJKW�
PXVW�H[DPLQH�ZKHWKHU�WKH�PHDVXUHV�RQ�ZKLFK�MXGJPHQW�LV�VRXJKW�DUH�bona fide�WD[DWLRQ�PHDVXUHV�WKDW�
DUH�JHQXLQHO\�DQG�H[FOXVLYHO\�DLPHG�DW�WKH�FROOHFWLRQ�RI�WD[�GXH�LQ�D�QRUPDO��GLOLJHQW�DQG�SUHGLFWDEOH�
PDQQHU�DQG�GR�QRW�DOVR�VHUYH�DQ\�RWKHU�SXUSRVH���
�
��������&RQWUDU\�WR�ZKDW�WKH�5XVVLDQ�)HGHUDWLRQ�DUJXHV��6WDWHPHQW�RI�5HSO\�QR��������WKH�DERYH�GRHV�
QRW�PHDQ�WKDW�D�WD[�DVVHVVPHQW�FRXOG�QR�ORQJHU�EH�D�
7D[DWLRQ�0HDVXUH
��EXW�H[SUHVVHV�WKH�IDFW�WKDW�
SURWHFWLRQ�XQGHU�WKH�WUHDW\�LV�QRW�ORVW�ZKHQ�VXFK�D�WD[�PHDVXUH�LV��DOVR��WDNHQ�IRU�D�SXUSRVH�RWKHU�WKDQ�
bona fide�WD[DWLRQ��7KH�TXHVWLRQ�RI�ZKHWKHU�WKHUH�FDQ�EH�D�GLVWLQFWLRQ�EHWZHHQ�WKH�LQWHQWLRQV�RI�DQ�
LQGLYLGXDO�WD[�RIILFLDO�RQ�WKH�RQH�KDQG��DQG�WKH�WD[LQJ�6WDWH�RQ�WKH�RWKHU��PD\�EH�OHIW�XQDQVZHUHG�
EHFDXVH�WKH�5XVVLDQ�)HGHUDWLRQ�GRHV�QRW�DUJXH�WKDW�VXFK�D�GLVWLQFWLRQ�KDV�H[LVWHG�LQ�WKLV�FDVH�
�6WDWHPHQW�RI�5HSO\�QR��������/LNHZLVH��WKH�TXHVWLRQ�RI�ZKHWKHU�WKH�LQWHQWLRQ�RU�PRWLYHV�RI�D�6WDWH�DUH�
LUUHOHYDQW�XQGHU�LQWHUQDWLRQDO�ODZ�LQ�JHQHUDO�PD\�EH�OHIW�XQDQVZHUHG��6WDWHPHQW�RI�5HSO\�QR��������



&DVH�QXPEHU������������������� �

� � �
�
� � ����
�

��
�

:KDW�PDWWHUV�LV�WKDW��ZKHUH�DSSURSULDWH��D�bona fide�LQWHUSUHWDWLRQ�RI�$UWLFOH����(&7�GRHV�QRW�DOORZ�
VXFK�PRWLYHV�WR�EH�GLVUHJDUGHG��7KLV�FRXOG�OHDG�WR�DQ�HURVLRQ�RI�WKH�SURWHFWLRQ�DIIRUGHG�E\�WKH�7UHDW\���
�
��������7KH�&RXUW�RI�$SSHDO�DJUHHV�ZLWK�VHYHUDO�GHFLVLRQV�RI�DUELWUDO�ERGLHV�RWKHU�WKDQ�WKH�7ULEXQDO�
WKDW�$UWLFOH�������(&7�RQO\�FRQFHUQV�bona fide�WD[DWLRQ�PHDVXUHV�����7KH�&RXUW�RI�$SSHDO�UHMHFWV�WKH�
EURDGHU�VWDQGDUG�SURSRVHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�HQWDLOLQJ�WKDW�D�PHDVXUH�LV�FRYHUHG�E\�WKH�
H[FOXVLRQ�IRU�µWD[DWLRQ¶�LI�LW�LV�³VXIILFLHQWO\�FOHDUO\�FRQQHFWHG�WR�D�WD[DWLRQ�ODZ�RU�UHJXODWLRQ��RU�WR�D�
SURFHGXUH��UHTXLUHPHQW�RU�SUDFWLFH�RI�WKH�WD[�DXWKRULWLHV�LQ�DSSDUHQW�UHOLDQFH�RQ�VXFK�ODZ�RU�
UHJXODWLRQ�´��DPRQJ�RWKHUV��:ULW�RI�6XPPRQV�QR��������7KH�PHUH�IDFW�WKDW�WKHUH�LV�D�EDVLV�LQ�5XVVLDQ�
ODZ�IRU�WKH�WD[�PHDVXUHV��RU�WKDW�LQ�LQWHUQDWLRQDO�SUDFWLFH�DQWL�WD[�DYRLGDQFH�UXOHV�VLPLODU�WR�WKRVH�
LQYRNHG�E\�WKH�5XVVLDQ�DXWKRULWLHV�H[LVW��LV�WKHUHIRUH�QRW�VXIILFLHQW�WR�FRQVLGHU�WKRVH�WD[DWLRQ�PHDVXUHV�
DV�bona fide��'HIHQFH�RQ�$SSHDO�QR��������7KH�LVVXH�DW�VWDNH�LV�WKH�DSSOLFDWLRQ�RI�VXFK��DQWL�WD[�
DYRLGDQFH��UXOHV�LQ�WKH�VSHFLILF�FDVH��LQFOXGLQJ�ZKHWKHU�WKRVH�PHDVXUHV�ZHUH�QRW�WDNHQ�IRU�D�SXUSRVH�
RWKHU�WKDQ�WR�FROOHFW�WD[HV��7KH�IDFW�WKDW�WKH�7ULEXQDO�DOVR�FRQFOXGHG�WKDW�D�EDVLV�IRU�WD[DWLRQ�ZDV�WR�EH�
IRXQG�LQ�5XVVLDQ�ODZ�LV�WKHUHIRUH�QRW�GHFLVLYH�DV�VXFK��QRU�GRHV�LW�DIIHFW�WKH�7ULEXQDO
V�FRQFOXVLRQ�WKDW�
WKHUH�ZDV�QR�bona fide WD[DWLRQ��7KH�&RXUW�RI�$SSHDO�UHMHFWV�WKH�DUJXPHQW�RI�WKH�5XVVLDQ�)HGHUDWLRQ�
WKDW�WKLV�LQWHUSUHWDWLRQ�RI�$UWLFOH�������(&7�UXQV�FRXQWHU�WR�WKH�SXUSRVH�RI�D�UHIHUUDO�WR�WKH�FRQFHUQHG�
WD[�DXWKRULWLHV��'HIHQFH�RQ�$SSHDO�QR��������$Q�DUELWUDO�WULEXQDO�VKRXOG�EH�DEOH�WR�UXOH�RQ�WKH�bona 
fide RU�mala fide QDWXUH�RI�D�WD[DWLRQ�PHDVXUH�ZLWKRXW�UHIHUUDO�WR�WKH�FRQFHUQHG�WD[�DXWKRULWLHV��
*HQHUDOO\�VSHDNLQJ��LW�LV�DOVR�XQOLNHO\�WKDW�WKH�FRQFHUQHG�WD[�DXWKRULWLHV�ZLOO�FRQVLGHU�WKDW�D�WD[�
PHDVXUH�WKH\�KDYH�DGRSWHG�ZDV�QRW�bona fide���
�
�������� ,Q�DVVHVVLQJ�ZKHWKHU�WKH�WD[DWLRQ�PHDVXUHV�LQ�WKLV�FDVH�ZHUH�bona fide��WKH�&RXUW�RI�$SSHDO�
WDNHV�DV�D�VWDUWLQJ�SRLQW�WKDW��DIWHU�H[WHQVLYH�LQYHVWLJDWLRQ��WKH�7ULEXQDO�FRQFOXGHG�WKDW�WKH�PHDVXUHV�
WDNHQ�E\�WKH�5XVVLDQ�)HGHUDWLRQ�ZHUH�QRW�H[FOXVLYHO\�LQWHQGHG�WR�FROOHFW�WD[HV�EXW�UDWKHU�WR�SURYRNH�
WKH�EDQNUXSWF\�RI�<XNRV�DQG�UHPRYH�.KRGRUNRYVN\�IURP�WKH�SROLWLFDO�DUHQD�����,Q�3DUW�9,,,�RI�WKH�
)LQDO�$ZDUG��WKH�7ULEXQDO�VHW�RXW�LQ�FRQVLGHUDEOH�GHWDLO�KRZ�<XNRV�ZDV�RUJDQLVHG��ZKDW�WKH�
EDFNJURXQG�WR�WKDW�RUJDQLVDWLRQ�ZDV��ZKDW�WD[DWLRQ�PHDVXUHV�ZHUH�WDNHQ�DQG�ZKDW�ILQHV�ZHUH�LPSRVHG��
7KH�7ULEXQDO�FRQVLGHUV�LQ�LWV�³FRQFOXGLQJ�REVHUYDWLRQ´�WKDW�³WKH�SULPDU\�REMHFWLYH�RI�WKH�5XVVLDQ�
)HGHUDWLRQ�ZDV�QRW�WR�FROOHFW�WD[HV�EXW�UDWKHU�WR�EDQNUXSW�<XNRV�DQG�DSSURSULDWH�LWV�YDOXDEOH�DVVHWV´�����
,Q�VR�GRLQJ��WKH�7ULEXQDO�GLG�QRW�WXUQ�D�EOLQG�H\H�WR�WKH�SRVVLELOLW\�WKDW�WD[�ODZ�UHODWHG�DFFXVDWLRQV�
FRXOG�EH�GLUHFWHG�DW�<XNRV��EXW�QHYHUWKHOHVV�KHOG�WKDW�WKH�WD[�PHDVXUHV�ZHUH�QRW�bona fide��7KH�
7ULEXQDO�EDVHG�WKDW�FRQFOXVLRQ�RQ�WKH�IROORZLQJ�IDFWV������

•� 7KH�DWWULEXWLRQ�WR�<XNRV�RI�WKH�UHYHQXHV�HDUQHG�E\�LWV�WUDGLQJ�FRPSDQLHV��HYHQ�WKRXJK�WKHUH�
ZDV�QR�SUHFHGHQW�LQ�5XVVLD�IRU�VXFK�DWWULEXWLRQ�EDVHG�RQ�WKH�WKHRU\�RI�³DFWXDO�RZQHU´��DQG�
WKH�UHIXVDO�DW�WKH�VDPH�WLPH�WR�JLYH�<XNRV�DQ\�RI�WKH�EHQHILWV�RI�WKH�9$7�ILOLQJV�PDGH�E\�WKH�
WUDGLQJ�FRPSDQLHV��ZLWK�WKH�UHVXOW�WKDW�<XNRV�ZDV�DVVHVVHG�86'������ELOOLRQ�RU����SHUFHQW�RI�
WKH�WRWDO�WD[�FODLPV�OHYLHG�DJDLQVW�<XNRV��

•� 7KH�LPSRVLWLRQ�RQ�<XNRV�RI�WKH�³ZLOOIXO�RIIHQGHU´�ILQHV��DW�WKH�YHU\�OHDVW�DV�WKH\�UHODWHG�WR�
9$7���

•� 7KH�UHIXVDO�RI�WKH�WD[�DXWKRULWLHV�WR�JLYH�<XNRV�WKH�EHQHILW�RI�$UWLFOH������RI�WKH�5XVVLDQ�7D[�
&RGH�WR�UHVROYH�GRXEWV�DV�WR�WKH�LQWHUSUHWDWLRQ�RI�$UWLFOH��������RI�WKH�5XVVLDQ�7D[�&RGH�LQ�
IDYRU�RI�WKH�WD[SD\HU��ZLWK�WKH�UHVXOWLQJ�LPSRVLWLRQ�RI�QHDUO\�86'���ELOOLRQ�LQ�³UHSHDW�
RIIHQGHU´�ILQHV��DQG��
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•� 7KH�LPSRVLWLRQ�RI�³UHSHDW�RIIHQGHU´�ILQHV�RQ�<XNRV�ZKHQ�WKH�FRQGXFW�WKDW�ZDV�SXQLVKHG�
RFFXUUHG�SULRU�WR�WKH�GHWHUPLQDWLRQ�E\�WKH�FRXUWV�WKDW�WKH�FRQGXFW�ZDV�ZURQJIXO��IRU�H[DPSOH��
WKH�³UHSHDW�RIIHQGHU´�ILQH�DVVHVVHG�DJDLQVW�<XNRV�IRU�WKH������WD[�\HDU�LV�EDVHG�RQ�WKH�
ILQGLQJ�E\�WKH�FRXUWV�LQ������WKDW�WKH�FRQGXFW�LQ������ZDV�ZURQJIXO��

��
��������7R�WKH�H[WHQW�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�KDV�FRQWHVWHG�WKHVH�FRQFOXVLRQV�RI�WKH�7ULEXQDO�LQ�
WKHVH�VHWWLQJ�DVLGH�SURFHHGLQJV��WKH\�KDYH�EHHQ�DGGUHVVHG�HOVHZKHUH�LQ�WKLV�MXGJPHQW�DQG�WKH�5XVVLDQ�
)HGHUDWLRQ¶V�DUJXPHQWV�KDYH�EHHQ�UHMHFWHG��7KLV�DOVR�PHDQV�LQ�WKLV�FRQWH[W�WKDW�WKH�5XVVLDQ�
)HGHUDWLRQ¶V�DUJXPHQWV�IDLO�DQG�WKDW�WKH�7ULEXQDO�ZDV�ULJKW�WR�GHFLGH�WKDW�WKH�WD[DWLRQ�PHDVXUHV�ZHUH�
QRW�bona fide���
�
��������7KH�IDFW�WKDW�WKH�(&W+5�FDPH�WR�WKH�FRQFOXVLRQ�WKDW�WKHUH�ZDV�QR�YLRODWLRQ�RI�WKH�(&+5�LQ�WKH�
LPSRVLWLRQ�RI�WKH�DGGLWLRQDO�DVVHVVPHQWV�LV�QRW�VXIILFLHQW�IRU�WKH�&RXUW�RI�$SSHDO�WR�FRQFOXGH�WKDW�WKH�
WD[DWLRQ�PHDVXUHV�ZHUH�bona fide��1RW�RQO\�GLG�WKH�(&W+5�DVVHVV�D�GLIIHUHQW�TXHVWLRQ�WKDQ�WKDW�EHIRUH�
WKH�&RXUW�RI�$SSHDO��EXW�WKH�(&W+5�DOVR�XVHG�DQ�DVVHVVPHQW�IUDPHZRUN�WKDW�DOORZV�WKH�6WDWH�LQ�
TXHVWLRQ�D�ZLGH�PDUJLQ�RI�GLVFUHWLRQ���
�
�������� ,Q�WKHVH�SURFHHGLQJV��+9<�H[SUHVVO\�LQYRNHG�WKH�FLUFXPVWDQFHV�HVWDEOLVKHG�E\�WKH�7ULEXQDO�
DQG�HQGRUVHG�WKH�7ULEXQDO¶V�FRQFOXVLRQV�RQ�WKLV�SRLQW��7KH�&RXUW�RI�$SSHDO�WDNHV�WKH�YLHZ�WKDW�WKRVH�
IDFWV�DQG�WKH�FRQFOXVLRQV�UHDFKHG�E\�WKH�7ULEXQDO�RQ�WKDW�EDVLV�KDYH�QRW�EHHQ�VXIILFLHQWO\�FRQWHVWHG�E\�
WKH�5XVVLDQ�)HGHUDWLRQ�WR�VXSSRUW�WKH�FRQFOXVLRQ�WKDW�WKH�7ULEXQDO¶V�GHFLVLRQ�LV�LQFRUUHFW��7KLV�ZLOO�EH�
IXUWKHU�HODERUDWHG�HOVHZKHUH�LQ�WKLV�MXGJPHQW�ZLWK�UHJDUG�WR�WKH�YDULRXV�FLUFXPVWDQFHV�SXW�IRUZDUG�E\�
WKH�5XVVLDQ�)HGHUDWLRQ���
�
�������� ,W�LV�FRQFOXGHG�WKDW�$UWLFOH�������(&7�GRHV�QRW�DSSO\�WR�WKH�PHDVXUHV�RQ�ZKLFK�+9<�EDVHG�
WKHLU�FODLPV�LQ�WKH�DUELWUDWLRQ��6XSHUIOXRXVO\��WKH�&RXUW�RI�$SSHDO�ILQGV�DV�IROORZV���
�

e. Article 21(5)(a) ECT��
�
��������7KH�7ULEXQDO�KHOG�WKDW�PHDVXUHV�IDOOLQJ�RXWVLGH�WKH�VFRSH�RI�WUHDW\�SURWHFWLRQ�E\�YLUWXH�RI�WKH�
µFDUYH�RXW¶�RI�$UWLFOH�������(&7�VKRXOG�EH�EURXJKW�EDFN�ZLWKLQ�WKH�VFRSH�RI�WUHDW\�SURWHFWLRQ�E\�
YLUWXH�RI�WKH�µFODZ�EDFN¶�RI�SDUDJUDSK����7KH�5XVVLDQ�)HGHUDWLRQ�DUJXHV�WKDW�WKLV�GHFLVLRQ�LV�LQFRUUHFW��
7KH�&RXUW�RI�$SSHDO�UHMHFWV�WKDW�DUJXPHQW��7KH�WHUP�µ7D[DWLRQ�0HDVXUHV¶�XVHG�LQ�SDUDJUDSK���LV�
GHILQHG�LQ�$UWLFOH�������D��(&7��LQ�WKH�VHQVH�WKDW�WKLV�SDUDJUDSK�GHILQHV��QRW�H[KDXVWLYHO\��ZKDW�LV�
FRYHUHG�E\�WKH�WHUP��7KH�WHUP�µWD[HV¶�LV�QRW�GHILQHG�VHSDUDWHO\��EXW�µSURYLVLRQV�UHODWLQJ�WR�WD[HV¶�DUH�LQ�
DQ\�FDVH�SDUW�RI�WKH�WHUP�µ7D[DWLRQ�0HDVXUHV¶��7KH�WH[W�RI�WKH�7UHDW\�GRHV�QRW��WKHUHIRUH��H[FOXGH�WKH�
SRVVLELOLW\�WKDW�µWD[HV¶�DQG�µ7D[DWLRQ�0HDVXUHV¶�UHIHU�WR�WKH�VDPH�PHDVXUHV��7KLV�DOVR�IROORZV�IURP�WKH�
IDFW�WKDW��DV�+9<�DOVR�SRLQWHG�RXW��WKH�WHUPV�µWD[DWLRQ�PHDVXUHV¶�DQG�µWD[¶�DUH�XVHG�LQWHUFKDQJHDEO\�LQ�
RWKHU�ODQJXDJH�YHUVLRQV�RI�WKH�(&7��6WDWHPHQW�RI�$SSHDO�QR������DQG�'HIHQFH�RQ�$SSHDO�QR��������
)RU�H[DPSOH��LQ�$UWLFOH�������(&7��WKH�)UHQFK�WH[W�VSHDNV�RI�µPHVXUHV�ILVFDOHV¶��LQ�SDUDJUDSK���D��RI�
µLPSRWV¶�DQG�LQ�$UWLFOH���E��DJDLQ�RI�µPHVXUH�ILVFDOH¶�ZKHUH�WKH�(QJOLVK�WH[W�UHIHUV�WR�D�µWD[¶��,Q�WKH�
*HUPDQ�WH[W��SDUDJUDSK���UHIHUV�WR�µVWHXHUOLFKH�0DȕQDKPHQ¶��SDUDJUDSK���D��WR�µ6WHXHUQ¶��SDUDJUDSK�
��E��WR�µ6WHXHU¶��EXW�SDUDJUDSK���E��L��DJDLQ�WR�µ0DȕQDKPH¶��7KH�,WDOLDQ�YHUVLRQ�VSHDNV�RI�µPLVXUH�D��
ILVFDOL¶�LQ�ERWK�$UWLFOH�������(&7�DQG�$UWLFOH�������D��DQG��E���,I�D�GLVWLQFWLRQ�KDG�EHHQ�LQWHQGHG�
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EHWZHHQ�µ7D[DWLRQ�0HDVXUHV¶�LQ�$UWLFOH�������(&7�DQG�µWD[HV¶�LQ�SDUDJUDSK����LW�FRXOG�EH�H[SHFWHG�
WKDW�WKLV�GLVWLQFWLRQ�ZRXOG�EH�UHIOHFWHG�LQ�DOO�ODQJXDJH�YHUVLRQV��7KH�IDFW�WKDW�D�GLVWLQFWLRQ�LV�PDGH�
EHWZHHQ�µ7D[DWLRQ�0HDVXUHV¶�DQG�µWD[¶�LQ�RWKHU�ODQJXDJH�YHUVLRQV�RI�RWKHU�DUWLFOHV�DQG�SDUDJUDSKV�
GRHV�QRW�GHWUDFW�IURP�WKLV�EHFDXVH�ZKDW�LV�LPSRUWDQW�LV�WKDW�DQ�µLQFRQVLVWHQW¶��6WDWHPHQW�RI�5HSO\�QR��
�����XVH�ZRXOG�QRW�EH�REYLRXV�LI�DQ�DFWXDO�GLVWLQFWLRQ�ZHUH�LQWHQGHG��7KH�GHVFULSWLRQ�RI�WKH�WHUP�
µ7D[DWLRQ�0HDVXUHV¶�LQ�$UWLFOH�������(&7�GRHV�QRW�PDNH�WKLV�DQ\�GLIIHUHQW��(YHQ�LI�LW�LV�DVVXPHG��DV�
WKH�5XVVLDQ�)HGHUDWLRQ�GRHV��WKDW�WKH�WHUP�µ7D[DWLRQ�0HDVXUHV¶�KDV�D�EURDG�VFRSH��HQFRPSDVVLQJ�DOO�
OHJLVODWLYH��H[HFXWLYH�DQG�MXGLFLDO�PHDVXUHV��WKLV�GRHV�QRW�UXOH�RXW�WKDW�WKH�VDPH�DSSOLHV�WR�WKH�WHUP�
µWD[HV¶�LQ�$UWLFOH�������(&7��
�
��������7KH�IDFW�WKDW�RWKHU�LQYHVWPHQW�WUHDWLHV�GR�QRW�FRQWDLQ�FODZ�EDFN�SURYLVLRQV�REYLRXVO\�GRHV�QRW�
OHDG�WR�D�GLIIHUHQW�FRQFOXVLRQ��VLQFH�WKLV�FDVH�FRQFHUQV�WKH�LQWHUSUHWDWLRQ�RI�WKH�FODZ�EDFN�LQ�$UWLFOH�
������(&7��
7KH�REMHFW�RI�$UWLFOH�������D��(&7�LV�WR�HQVXUH�WKDW��LQ�WKH�HYHQW�WKDW�WD[DWLRQ�PHDVXUHV�DFFUXH�WKH�
FKDUDFWHU�RI�DQ�H[SURSULDWLRQ��WUHDW\�SURWHFWLRQ�FDQ�EH�LQYRNHG�E\�WKH�H[SURSULDWHG�SDUW\��7R�WKLV�HQG��
LW�LV�DOVR�LQDSSURSULDWH�WR�GLVWLQJXLVK�EHWZHHQ�WKH�FRQFHSW�RI�µ7D[DWLRQ�0HDVXUHV¶�LQ�SDUDJUDSK���DQG�
WKH�FRQFHSW�RI�µWD[HV¶�LQ�SDUDJUDSK����1RU�GRHV�WKH�PHUH�IDFW�WKDW�WKHUH�LV�D�GLIIHUHQFH�LQ�ZRUGLQJ�LQ�
WKH�(QJOLVK�ODQJXDJH�YHUVLRQ�MXVWLI\�D�GLIIHUHQW�FRQFOXVLRQ�LQ�WKLV�FDVH�LQ�OLJKW�RI�WKH�REMHFW�RI�WKH�
7UHDW\��0RUHRYHU��WKH�travaux préparatoires�GR�QRW�FRQWDLQ�DQ\�LQGLFDWLRQ�WKDW�WKH�GUDIWHUV�RI�WKH�(&7�
LQWHQGHG�$UWLFOH�������(&7�WR�KDYH�D�GLIIHUHQW�VFRSH�IURP�$UWLFOH�������(&7��7KXV��WKH�7ULEXQDO�FDPH�
WR�WKH�ZHOO�IRXQGHG�FRQFOXVLRQ�WKDW�PHDVXUHV�ZKLFK�IDOO�RXWVLGH�WKH�VFRSH�RI�SURWHFWLRQ�RI�WKH�7UHDW\�
DV�D�UHVXOW�RI�WKH�µFDUYH�RXW¶�DUH�LQFOXGHG�DJDLQ�GXH�WR�WKH�µFODZ�EDFN¶��)RU�WKLV�UHDVRQ��WRR��WKH�
7ULEXQDO�ZDV�DEOH�WR�UXOH�RQ�WKH�PHDVXUHV�WKDW�OHG�WR�WKH�GDPDJHV�FODLPHG�E\�+9<��
�
���� 2SLQLRQ�LQ�UHVSHFW�RI�WKH�7ULEXQDO¶V�MXULVGLFWLRQ��$UWLFOH���������D��'&&3���
�
������� ,Q�FRQFOXVLRQ��DOO�JURXQGV�DUJXHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�IRU�WKH�DEVHQFH�RI�D�YDOLG�
DUELWUDWLRQ�DJUHHPHQW��GR�QRW�VXSSRUW�VXFK�D�FRQFOXVLRQ��7KHUH�LV�QR�UHDVRQ�WR�VHW�DVLGH�WKH�<XNRV�
$ZDUGV�SXUVXDQW�WR�$UWLFOH���������D��'&&3���
�
������� 7KH�&RXUW�RI�$SSHDO�ZLOO�QRZ�GLVFXVV�WKH�RWKHU�JURXQGV�IRU�VHWWLQJ�DVLGH�SXW�IRUZDUG�E\�WKH�
5XVVLDQ�)HGHUDWLRQ��,Q�GRLQJ�VR��LW�ZLOO�IROORZ�WKH�VHTXHQFH�XVHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ���
�
���� 9LRODWLRQ�RI�WKH�PDQGDWH��$UWLFOH���������F��'&&3���
�
����� /HJDO�FRQWH[W��
�
������� 7KH�5XVVLDQ�)HGHUDWLRQ�DUJXHG�DV�D�VHFRQG�JURXQG�IRU�VHWWLQJ�DVLGH�WKDW�WKH�7ULEXQDO�GLG�QRW�
FRPSO\�ZLWK�LWV�PDQGDWH�DV�VHW�RXW�LQ�$UWLFOH���������F��'&&3��7KLV�JURXQG�IRU�VHWWLQJ�DVLGH�LPSOLHV��
ILUVW��WKDW�DQ�DUELWUDO�WULEXQDO�PXVW�FRPSO\�ZLWK�ERWK�WKH�UXOHV�RI�ODZ�UHODWLQJ�WR�WKH�SURFHHGLQJV�DQG�
WKH�SURFHGXUDO�UXOHV�DJUHHG�XSRQ�E\�WKH�SDUWLHV��DV�ZHOO�DV�WKH�UXOHV�RI�WKH�7ULEXQDO�DV�QRWLILHG�WR�WKH�
SDUWLHV��:KHQ�DVVHVVLQJ�ZKHWKHU�WKH�SURFHGXUDO�UXOHV�KDYH�EHHQ�FRPSOLHG�ZLWK��UHVWUDLQW�PXVW�EH�
H[HUFLVHG��:LWKLQ�WKHVH�OLPLWV��LW�LV�OHIW�WR�WKH�GLVFUHWLRQ�RI�WKH�DUELWUDWRUV�WR�GHWHUPLQH�WKH�SURFHGXUHV�
RI�WKH�SURFHHGLQJV������
�
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������� ,W�LV�WKH�GXW\�RI�WKH�FLYLO�FRXUW�WR�LQWHUSUHW�WKH�DJUHHG�UXOHV�RI�OHJDO�SURFHGXUH�DQG��RQ�WKDW�
EDVLV��WR�H[DPLQH�ZKHWKHU�RU�QRW�DQ�DUELWUDO�WULEXQDO�KDV�DSSOLHG�WKRVH�UXOHV�FRUUHFWO\��:KHUH�WKH�
DJUHHG�UXOHV�DUH�ODLG�GRZQ�LQ�D�UHJXODWLRQ�GHFODUHG�DSSOLFDEOH�ZKLFK�LV�DSSOLHG�LQWHUQDWLRQDOO\��VXFK�DV�
WKH�81&,75$/�$UELWUDWLRQ�5XOHV��WKHLU�LQWHUSUHWDWLRQ�PXVW�EH�EDVHG�RQ�WKH�WH[W��DV�WKH\�DUH�WR�EH�
XQGHUVWRRG�LQ�WKHLU�FRQWH[W�E\�REMHFWLYH�VWDQGDUGV�DQG�PXVW�DOVR�WDNH�DFFRXQW�RI�LQWHUQDWLRQDO�
SUDFWLFH������
�
������� $Q�DUELWUDO�WULEXQDO�PD\�YLRODWH�LWV�PDQGDWH�E\�JRLQJ�EH\RQG�WKH�DPELW�RI�WKH�OHJDO�GLVSXWH�±�
LQ�WKH�VHQVH�RI�DZDUGLQJ�PRUH�WKDQ�RU�VRPHWKLQJ�GLIIHUHQW�IURP�ZKDW�ZDV�UHTXHVWHG��RU�QRW�GHFLGLQJ�
RQ�RQH�RU�PRUH��FRXQWHU�FODLP�±�RU�QRW�EDVLQJ�WKH�GHFLVLRQ�RQ�WKH�FRUUHFW�VWDQGDUG��$V�IDU�DV�WKH�
VWDQGDUG�RQ�ZKLFK�WKH�GHFLVLRQ�LV�EDVHG�LV�FRQFHUQHG��WKH�FRXUW�LV�RQO\�DXWKRULVHG�WR�YHULI\�ZKHWKHU�WKH�
DUELWUDWRUV�KDYH�DSSOLHG�WKH�FRUUHFW�VWDQGDUG��7KH�FLYLO�FRXUW�LV�QRW�DW�OLEHUW\�WR�H[DPLQH�WKH�VXEVWDQFH�
RI�WKH�FDVH�WR�GHWHUPLQH�ZKHWKHU�WKH�DUELWUDWRUV�KDYH�DSSOLHG�WKH�VWDQGDUG�FRUUHFWO\��$IWHU�DOO��WKDW�
ZRXOG�DPRXQW�WR�D�GLVJXLVHG�DSSHDO��IRU�ZKLFK�WKH�VHWWLQJ�DVLGH�SURFHHGLQJV�PD\�QRW�EH�XVHG������
�
������� 7KLV�JURXQG�IRU�VHWWLQJ�DVLGH�DOVR�LPSOLHV�WKDW�WKH�7ULEXQDO�PD\�QRW�IDLO�WR�FRQVLGHU�DQ�
HVVHQWLDO�DUJXPHQW�RU�GHIHQFH��L�H��DQ�DUJXPHQW�RU�GHIHQFH�GLUHFWO\�DIIHFWLQJ�WKH�DUELWUDO�DZDUG��
7KHUHIRUH��IDLOXUH�WR�DGGUHVV�DOO�RI�WKH�DUJXPHQWV�SXW�IRUZDUG�LQ�WKH�<XNRV�$ZDUGV�GRHV�QRW�FRQVWLWXWH�
D�IDLOXUH�E\�WKH�7ULEXQDO�WR�FRPSO\�ZLWK�LWV�PDQGDWH��7KH�TXHVWLRQ�RI�KRZ�H[SOLFLWO\�WKH�7ULEXQDO�
VKRXOG�DGGUHVV�DQ�DUJXPHQW�RU�GHIHQFH�VR�WKDW�WKH�<XNRV�$ZDUGV�DUH�QRW�VXEMHFW�WR�VHWWLQJ�DVLGH�
GHSHQGV�RQ�WKH�QDWXUH�RI�WKH�DUJXPHQW�RU�GHIHQFH�LQ�WKH�OLJKW�RI�WKH�ZKROH�RI�WKH�OHJDO�GLVSXWH�
SUHVHQWHG�WR�WKH�DUELWUDWRUV�����7KH�FRXUW�VKRXOG�REVHUYH�UHVWUDLQW�LQ�LWV�DVVHVVPHQW�����,Q�GRLQJ�VR��LW�
PDNHV�QR�GLIIHUHQFH�ZKHWKHU�WKH�FRXUW�WHVWV�DJDLQVW�WKH�JURXQGV�RI�$UWLFOH���������F��RU��G����
�
������� $UWLFOH������'&&3�HQWDLOV�WKDW�QR�VHWWLQJ�DVLGH�VKDOO�WDNH�SODFH�RQ�WKH�JURXQG�WKDW�WKH�DUELWUDO�
WULEXQDO�GLG�QRW�FRPSO\�ZLWK�LWV�PDQGDWH�LI�WKH�GHSDUWXUH�IURP�WKH�PDQGDWH�LV�QRW�RI�D�VHULRXV�QDWXUH��
7KH�H[LVWHQFH�RI�WKLV�H[FHSWLRQ��QRZ�H[SUHVVHG�LQ�$UWLFOH���������'&&3��ZDV�DOUHDG\�DFFHSWHG�XQGHU�
WKH�ROG�ODZ�DSSOLFDEOH�WR�WKLV�FDVH������
�
����� 7KH�5XVVLDQ�)HGHUDWLRQ¶V�SRVLWLRQ��
�
������� 7KH�DUJXPHQWV�UDLVHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�LQ�UHODWLRQ�WR�WKH�DOOHJHG�YLRODWLRQ�RI�WKH�
PDQGDWH�UHODWH�WR�WKH�IROORZLQJ�LVVXHV���
�
�L�� 1RQFRPSOLDQFH�ZLWK�$UWLFOH�������E��(&7��SDUD��������

�
�LL�� 'HWHUPLQDWLRQ�RI�GDPDJHV��SDUD��������

�
�LLL�� 'HFLGLQJ�E\�JXHVVZRUN�DQG�JRLQJ�EH\RQG�WKH�DPELW�RI�WKH�OHJDO�GLVSXWH��SDUD�����������

�
�LY�� 5ROH�RI�WKH�DVVLVWDQW�WR�WKH�7ULEXQDO��SDUD���������
�
����� �L��$UWLFOH�������E��(&7��
�
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������� $V�UHJDUGV�WKH�REOLJDWLRQ�RI�WKH�7ULEXQDO�WR�UHIHU�WKH�GLVSXWH�WR�WKH�UHOHYDQW�FRPSHWHQW�WD[�
DXWKRULWLHV�LQ�RUGHU�WR�GHWHUPLQH�ZKHWKHU�WKH�WD[�PHDVXUHV�FRQVWLWXWH�DQ�H[SURSULDWLRQ��WKH�&RXUW�RI�
$SSHDO�ILQGV�DV�IROORZV��7KH�5XVVLDQ�)HGHUDWLRQ�WDNHV�WKH�YLHZ�WKDW�WKH�7ULEXQDO�HUUHG�LQ�IDLOLQJ�WR�
FRPSO\�ZLWK�WKH�PDQGDWRU\�UHTXLUHPHQW�RI�$UWLFOH�������(&7�ZKLFK�SURYLGHV�WKDW�LI�WKH�TXHVWLRQ�
DULVHV�DV�WR�ZKHWKHU�D�WD[�PHDVXUH�LV�DQ�H[SURSULDWLRQ��WKH�DUELWUDO�WULEXQDO�VKDOO�UHIHU�WKDW�TXHVWLRQ�WR�
WKH�UHOHYDQW�WD[�DXWKRULWLHV��7KH�7UHDW\�GRHV�QRW�SURYLGH�IRU�WKH�
IXWLOLW\�H[FHSWLRQ
�PDGH�E\�WKH�
7ULEXQDO��7KH�5XVVLDQ�)HGHUDWLRQ�H[SOLFLWO\�GUHZ�WKH�7ULEXQDO
V�DWWHQWLRQ�WR�WKH�QHFHVVLW\�DQG�
XVHIXOQHVV�RI�REWDLQLQJ�DQ�RSLQLRQ�LQ�D�WLPHO\�IDVKLRQ��DQG�REWDLQLQJ�VDLG�RSLQLRQ�ZRXOG�KDYH�EHHQ�
TXLWH�SRVVLEOH�GXULQJ�WKH�DUELWUDWLRQ��6LQFH�WKH�7ULEXQDO�QHYHUWKHOHVV�RPLWWHG�WR�GR�VR��WKH�SDUWLHV�ZHUH�
GHSULYHG�RI�WKH�RSSRUWXQLW\�WR�LQYRNH�WKH�RSLQLRQ�RI�WKH�WD[�DXWKRULWLHV�RU�WR�FRPPHQW�WKHUHRQ�LQ�DQ\�
RWKHU�ZD\��7KLV�LV�DOVR�FRQWUDU\�WR�SXEOLF�SROLF\��+9<�FRQWHVWV�WKHVH�DUJXPHQWV�RI�WKH�5XVVLDQ�
)HGHUDWLRQ��7KH�&RXUW�RI�$SSHDO�ILQGV�DV�IROORZV���
�
������ 7KH�5XVVLDQ�)HGHUDWLRQ�E\�LWVHOI�ULJKWO\�SRLQWV�RXW�WKDW�WKH�REOLJDWLRQ�WR�VXEPLW�WKH�UHOHYDQW�
TXHVWLRQ�WR�WKH�DSSURSULDWH�WD[�DXWKRULWLHV�LV�PDQGDWRULO\�LPSRVHG�RQ�WKH�7ULEXQDO�LQ�$UWLFOH�������
(&7�DQG�WKDW�D�
IXWLOLW\�H[FHSWLRQ
�LV�QRW�LQFOXGHG��7KH�7ULEXQDO�ZDV�WKHUHIRUH��LQ�SULQFLSOH��REOLJHG�WR�
VXEPLW�WKH�GLVSXWH�UHJDUGLQJ�WKH�WD[�PHDVXUHV�LPSRVHG�LQ�5XVVLD�WR�WKH�5XVVLDQ�WD[�DXWKRULWLHV�LQ�DQ\�
HYHQW��+RZHYHU��WKH�&RXUW�RI�$SSHDO�GLG�QRW�FRQVLGHU�WKH�IDLOXUH�WR�GR�VR�WR�EH�VXIILFLHQWO\�VHULRXV�WR�
MXVWLI\�VHWWLQJ�DVLGH�WKH�DUELWUDO�DZDUG��7KH�UHDVRQ�IRU�WKLV�LV�WKDW�LW�KDV�QRW�EHFRPH�SODXVLEOH�WKDW�WKH�
5XVVLDQ�)HGHUDWLRQ�KDV�VXIIHUHG�DQ\�GLVDGYDQWDJH�DV�D�UHVXOW�RI�WKLV�IDLOXUH��,W�PXVW�EH�DVVXPHG�WKDW�
GXULQJ�WKH�GHWDLOHG�KDQGOLQJ�RI�WKH�GLVSXWH�E\�WKH�7ULEXQDO��WKH�5XVVLDQ�)HGHUDWLRQ�SXW�IRUZDUG�RU�ZDV�
DEOH�WR�SXW�IRUZDUG�DOO�UHOHYDQW�LQIRUPDWLRQ�ZKLFK�WKH�7ULEXQDO�FRXOG�DOVR�KDYH�REWDLQHG�E\�VHHNLQJ�
WKH�RSLQLRQ�RI�WKH�5XVVLDQ�WD[�DXWKRULWLHV��,Q�DQ\�HYHQW��WKH�5XVVLDQ�)HGHUDWLRQ�KDV�QRW�DUJXHG�WKDW�LW�
GLG�QRW�KDYH�VXFK�D�SRVVLELOLW\���
�
������� 7KH�5XVVLDQ�)HGHUDWLRQ�DUJXHG�LQ�LWV�ZULWWHQ�DUJXPHQWV�RQ�DSSHDO��QR�����RI�WKH�ZULWWHQ�
DUJXPHQWV�RI����6HSWHPEHU�������WKDW�WKH�7ULEXQDO�FRPPLWWHG�VHYHUDO�µEOXQGHUV¶�DV�D�UHVXOW�RI�IDLOLQJ�
WR�VXEPLW�WKH�GLVSXWH�WR�WKH�WD[�DXWKRULWLHV�FRQFHUQHG��,Q�LWV�VXPPRQV��QRV������HW�VHT����WKH�5XVVLDQ�
)HGHUDWLRQ�UHIHUUHG�LQ�WKH�ILUVW�SODFH�WR�WKH�RSLQLRQ�RI�WKH�7ULEXQDO�RQ�WKH�³DOORFDWLRQ�RI�WKH�LQFRPH�RI�
WKH�VKHOO�WUDGLQJ�FRPSDQLHV�LQ�/HVQR\�DQG�7UHNKJRUQ\�WR�<XNRV´��+RZHYHU��LW�DSSHDUV�IURP�WKH�)LQDO�
$ZDUG�WKDW�D�IXOO�GLVFXVVLRQ�RQ�WKLV�LVVXH�WRRN�SODFH�DW�WKH�7ULEXQDO�DQG�WKH�YLHZV�RI�WKH�5XVVLDQ�
)HGHUDWLRQ�ZHUH�FRQVLGHUHG��LQ�SDUWLFXODU�WKH�YLHZ�WKDW�WD[DWLRQ�LQ�UHODWLRQ�WR�WKH�µVKHOO�FRPSDQLHV¶�
ZDV�OHJLWLPDWH����DQG�LQ�OLQH�ZLWK�LQWHUQDWLRQDO�VWDQGDUGV�DQG�SUDFWLFHV�����+RZHYHU��LW�LV�SUHFLVHO\�WKLV�
ODWHVW�LQIRUPDWLRQ�ZKLFK��DFFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��WKH�7ULEXQDO�FRXOG�DOVR�KDYH�REWDLQHG�
IURP�LWV�WD[�DXWKRULWLHV��8QGHU�WKHVH�FLUFXPVWDQFHV��LW�FDQQRW�EH�DVVXPHG�WKDW�WKH�IDLOXUH�WR�VXEPLW�WKH�
GLVSXWH�WR�WKH�5XVVLDQ�WD[�DXWKRULWLHV�KDG�DQ\�PDWHULDO�HIIHFW��$OVR�ZLWK�UHJDUG�WR�WKH�µVHFRQG�PDQLIHVW�
HUURU¶�LGHQWLILHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ��LW�PXVW�EH�GHGXFHG�IURP�WKH�)LQDO�$ZDUG�WKDW�WKH�YLHZV�RI�
WKH�5XVVLDQ�)HGHUDWLRQ�ZHUH�SXW�IRUZDUG�DQG�ZHLJKHG�����,W�LV�GLIILFXOW�WR�VHH�±�DQG�WKH�5XVVLDQ�
)HGHUDWLRQ�IDLOV�WR�LQGLFDWH�VR�±�ZKDW�DGGLWLRQDO�LQIRUPDWLRQ�WKH�7ULEXQDO�FRXOG�KDYH�REWDLQHG�IURP�WKH�
5XVVLDQ�WD[�DXWKRULWLHV�WKDW�ZRXOG�KDYH�OHG�WR�D�GLIIHUHQW�MXGJPHQW��7KHUHIRUH��LW�FDQQRW�EH�FRQFOXGHG�
WKDW�WKHUH�KDV�EHHQ�DQ\�PDWHULDO�SUHMXGLFH�WR�WKH�5XVVLDQ�)HGHUDWLRQ�GXH�WR�WKH�IDFW�WKDW�WKH�7ULEXQDO�
GLG�QRW�UHIHU�WR�WKH�5XVVLDQ�WD[�DXWKRULWLHV�WKH�TXHVWLRQ�ZKHWKHU�WKH�WD[�PHDVXUHV�WDNHQ�LQ�5XVVLD�
FRQVWLWXWHG�DQ�H[SURSULDWLRQ���
�
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������� 7KH�5XVVLDQ�)HGHUDWLRQ�DOVR�DUJXHG�WKDW�WKH�GLVSXWH�VKRXOG�KDYH�EHHQ�UHIHUUHG�WR�WKH�WD[�
DXWKRULWLHV�RI�&\SUXV�DQG�WKH�8QLWHG�.LQJGRP��7KLV�DUJXPHQW�GRHV�QRW�KROG��DV�$UWLFOH�������E��(&7�
RQO\�UHTXLUHV�DQ�RSLQLRQ�WR�EH�VRXJKW�IURP�WKH�µUHOHYDQW�FRPSHWHQW�WD[�DXWKRULW\¶�LI�WKH�TXHVWLRQ�
FRQFHUQHG�LV�µZKHWKHU�D�WD[�FRQVWLWXWHV�DQ�H[SURSULDWLRQ¶��+RZHYHU��+9<�GLG�QRW�DUJXH�WKDW�WD[�
PHDVXUHV�WDNHQ�E\�&\SUXV�RU�WKH�8.�FRQVWLWXWH�DQ�H[SURSULDWLRQ���
�
������� 7KH�5XVVLDQ�)HGHUDWLRQ�IXUWKHU�DUJXHV�WKDW�WKH�7ULEXQDO
V�FRQGXFW�LV�FRQWUDU\�WR�WKH�VR�FDOOHG�
SURJQRVLV�SURKLELWLRQ��7KH�SURJQRVLV�SURKLELWLRQ�LV�D�'XWFK�SURFHGXUDO�FRQFHSW�ZKLFK�PHDQV�WKDW�WKH�
MXGJH�PD\�QRW�DQWLFLSDWH�WKH�RXWFRPH�RI�D�SRVVLEOH�KHDULQJ�RI�ZLWQHVVHV��(YHQ�LI�LW�PXVW�EH�DVVXPHG�
WKDW�DUELWUDWRUV�LQ�DQ�LQWHUQDWLRQDO�DUELWUDWLRQ�DUH�ERXQG�E\�WKLV�SURKLELWLRQ��WKHUH�ZDV�QR�DQWLFLSDWLRQ�
RI�WKH�WHVWLPRQ\�RI�ZLWQHVVHV��$UWLFOH�������E��LLL��(&7�SURYLGHV�WKDW�DQ�DUELWUDO�WULEXQDO�PD\�WDNH�LQWR�
DFFRXQW�DQ\�FRQFOXVLRQV�RI�WKH�QDWLRQDO�WD[�DXWKRULWLHV��7KLV�SURYLVLRQ�LV�FRPSOHWHO\�GLIIHUHQW�IURP�WKH�
REOLJDWLRQ�QRW�WR�UHIUDLQ�IURP�KHDULQJ�ZLWQHVVHV�RQ�WKH�EDVLV�RI�DQ�DQWLFLSDWLRQ��7KH�ODWWHU�LV�DLPHG�DW�
ILQGLQJ�WKH�WUXWK��WKH�IRUPHU�DW�DGYLVLQJ�RQ�WD[�PHDVXUHV��7KHUHIRUH��D�UHOHYDQW�SDUDOOHO�ZLWK�WKH�UXOLQJ�
RI�WKLV�&RXUW�RI�$SSHDO�RI����2FWREHU�������LQYRNHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ��FDQQRW�EH�GUDZQ�����
7KH�VDPH�DSSOLHV�WR�WKH�GHFLVLRQV�UHOLHG�RQ�E\�WKH�5XVVLDQ�)HGHUDWLRQ�LQ�UHVSHFW�RI�EUHDFK�RI�WKH�ULJKW�
WR�EH�KHDUG� �6WDWHPHQW�RI�5HSO\�QR��������7KH�ULJKW�WR�EH�KHDUG�LV�D�IXQGDPHQWDO�SULQFLSOH�RI�
SURFHGXUDO�ODZ�ZKLFK�FDQQRW�EH�UHFRQFLOHG�ZLWK�WKH�7ULEXQDO
V�GXW\�WR�UHIHU�WKH�GLVSXWH�WR�WKH�
FRPSHWHQW�WD[�DXWKRULWLHV�DQG�WKH��GLVFUHWLRQDU\��SRZHU�WR�WDNH�DFFRXQW�RI�WKH�FRQFOXVLRQV�UHDFKHG�E\�
WKH�WD[�DXWKRULWLHV��7KHUH�LV�WKHUHIRUH�QR�EUHDFK�RI�WKH�PDQGDWH�MXVWLI\LQJ�WKH�VHWWLQJ�DVLGH�RI�WKH�
DUELWUDO�DZDUG���
�
����� �LL��'HWHUPLQDWLRQ�RI�GDPDJHV��
�
������� 7KH�5XVVLDQ�)HGHUDWLRQ�DUJXHV�WKDW�WKH�7ULEXQDO�YLRODWHG�LWV�PDQGDWH�E\�DZDUGLQJ�GDPDJHV�RQ�
WKH�EDVLV�RI�LWV�RZQ�QHZ�DQG�H[WUHPHO\�IODZHG�PHWKRG�RI�FDOFXODWLRQ��ZKLFK�GLIIHUHG�IURP�WKH�GHEDWH�
EHWZHHQ�WKH�SDUWLHV�DQG�RQ�ZKLFK�WKH�SDUWLHV�ZHUH�QRW�KHDUG��WKXV�OHDGLQJ�WR�D�VXUSULVH�GHFLVLRQ��7KLV�
UHVXOWHG�LQ�WKH�DZDUG�RI�WHQV�RI�ELOOLRQV�RI�GROODUV�RI�GDPDJHV�ZLWKRXW�DQ\�HFRQRPLF�EDVLV��7KH�
7ULEXQDO��D��IDLOHG�WR�DSSO\�WKH�VDPH�FRUUHFWLRQV�WR�WKH�HTXLW\�YDOXH�DV�LW�GLG�WR�WKH�GLYLGHQGV�DQG��E��
FRXQWHG�GDPDJH�WZLFH��QDPHO\�DV�GLYLGHQG�DQG�DV�HTXLW\�YDOXH��$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��
WKH�7ULEXQDO�WKXV�DOVR�YLRODWHG�$UWLFOH���������'&&3�DQG�$UWLFOH�������RI�WKH�81&,75$/�5XOHV��
0RUHRYHU��WKH�7ULEXQDO�YLRODWHG�LWV�PDQGDWH�E\�XVLQJ�D�GLIIHUHQW�YDOXDWLRQ�GDWH�IRU�WKH�FDOFXODWLRQ�RI�
WKH�GDPDJHV�WKDQ�UHTXLUHG�E\�$UWLFOH����(&7���
�
������� 7KH�&RXUW�RI�$SSHDO�ZLOO�ILUVW�VXPPDULVH�KRZ�WKH�7ULEXQDO�UHDFKHG�LWV�GHFLVLRQ�RQ�WKH�DPRXQW�
RI�GDPDJHV��6XEVHTXHQWO\��WKH�&RXUW�RI�$SSHDO�ZLOO�GLVFXVV�WKH�REMHFWLRQV�RI�WKH�5XVVLDQ�)HGHUDWLRQ�
DJDLQVW�WKLV��DOVR�RQ�WKH�EDVLV�RI�WKH�GHIHQFH�SXW�IRUZDUG�E\�+9<��
�
������� ,Q�FRQQHFWLRQ�ZLWK�WKH�GLVFXVVLRQ�RQ�GDPDJHV�LW�LV�LPSRUWDQW�WKDW�WKH�&RXUW�RI�$SSHDO�KDV�
GHFLGHG�WKH�IROORZLQJ�RQ�WKH�OLDELOLW\�RI�WKH�5XVVLDQ�)HGHUDWLRQ�XQGHU�WKH�(&7��)LUVW��WKH�7ULEXQDO�
IRXQG�WKDW�³WKH�SULPDU\�REMHFW�RI�WKH�5XVVLDQ�)HGHUDWLRQ�ZDV�QRW�WR�FROOHFW�WD[HV�EXW�UDWKHU�WR�EDQNUXSW�
<XNRV�DQG�DSSURSULDWH�LWV�YDOXDEOH�DVVHWV´��)LQDO�$ZDUG�QRV������DQG��������$FFRUGLQJ�WR�WKH�
7ULEXQDO��WZR�ZURQJGRLQJV�E\�WKH�5XVVLDQ�)HGHUDWLRQ�VWDQG�RXW��KROGLQJ�<XNRV�OLDEOH�IRU�WKH�SD\PHQW�
RI�RYHU�86'����ELOOLRQ�LQ�9$7�RQ�RLO�WKDW�KDG�EHHQ�H[SRUWHG�DQG�WKDW�VKRXOG�KDYH�EHHQ�H[HPSW�IURP�
9$7��DQG�WKH�DXFWLRQ�RI�<XJDQVQHIWHJD]��KHUHLQDIWHU��µ<1*¶��IRU�D�SULFH�ZHOO�EHORZ�LWV�YDOXH��



&DVH�QXPEHU������������������� �

� � �
�
� � ����
�

��
�

:LWKRXW�WKHVH�DFWLRQV��<XNRV�ZRXOG�KDYH�EHHQ�DEOH�WR�SD\�WKH�WD[�FODLPV�RI�WKH�5XVVLDQ�)HGHUDWLRQ�
DQG�ZRXOG�QRW�KDYH�EHHQ�GHFODUHG�EDQNUXSW�DQG�OLTXLGDWHG��)LQDO�$ZDUG�QR���������$FFRUGLQJ�WR�WKH�
7ULEXQDO��WKH�5XVVLDQ�)HGHUDWLRQ�KDG�QRW�H[SOLFLWO\�H[SURSULDWHG�<XNRV�RU�WKH�VKDUHV�RI�LWV�
VKDUHKROGHUV��EXW�WKH�PHDVXUHV�WDNHQ�E\�WKH�5XVVLDQ�)HGHUDWLRQ�DJDLQVW�<XNRV�KDG�³DQ�HIIHFW�
HTXLYDOHQW�WR�QDWLRQDOL]DWLRQ�RU�H[SURSULDWLRQ´��)LQDO�$ZDUG�QR���������)RU�WKH�VDNH�RI�EUHYLW\��WKH�
&RXUW�RI�$SSHDO�ZLOO�KHUHLQDIWHU�UHIHU�WR�µH[SURSULDWLRQ¶�ZKHUH�LW�PHDQV��PHDVXUHV�³HTXLYDOHQW�WR�
QDWLRQDOL]DWLRQ�RU�H[SURSULDWLRQ´��LQ�OLQH�ZLWK�WKH�DSSURDFK�DSSDUHQWO\�WDNHQ�E\�WKH�7ULEXQDO�DV�ZHOO��
7KH�7ULEXQDO�KHOG�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�LV�OLDEOH�XQGHU�LQWHUQDWLRQDO�ODZ�IRU�EUHDFK�RI�$UWLFOH����
(&7��VR�WKDW�LW�GLG�QRW�KDYH�WR�GHFLGH�ZKHWKHU�WKH�5XVVLDQ�)HGHUDWLRQ�LV�DOVR�OLDEOH�XQGHU�$UWLFOH����
(&7��)LQDO�$ZDUG�QR���������)LQDOO\��WKH�7ULEXQDO�GHFLGHG�WKDW�+9<�FRQWULEXWHG�����RI�WKH�GDPDJH�
VXIIHUHG�DV�D�UHVXOW�RI�WKH�GHVWUXFWLRQ�RI�<XNRV�E\�WKH�5XVVLDQ�)HGHUDWLRQ��VR�WKDW�����RI�WKH�GDPDJH�
VKRXOG�UHPDLQ�DW�WKHLU�H[SHQVH��)LQDO�$ZDUG�QR���������
�
������� $V�IDU�DV�UHOHYDQW�KHUH��WKH�7ULEXQDO�IROORZHG�WKH�VWHSV�EHORZ�LQ�LWV�UHDVRQLQJ�OHDGLQJ�WR�WKH�
GHWHUPLQDWLRQ�RI�WKH�GDPDJHV�DFFUXLQJ�WR�+9<��
�
D�� �7KH�GDWH�RI�WKH�H[SURSULDWLRQ�RI�+9<
V�LQYHVWPHQW��³WKH�GDWH�RI�WKH�H[SURSULDWLRQ�RI�
&ODLPDQWV
�LQYHVWPHQW´��LV����'HFHPEHU�������WKH�GDWH�RQ�ZKLFK�<1*�ZDV�DXFWLRQHG�RII�DQG�DV�D�
UHVXOW�RI�ZKLFK�D�VXEVWDQWLDO�DQG�LUUHYHUVLEOH�H[SURSULDWLRQ�RI�+9<
V�SURSHUW\�WRRN�SODFH��)LQDO�$ZDUG�
QRV��������������
�
E��� ,I��DV�LQ�WKLV�FDVH��D�ZURQJIXO�H[SURSULDWLRQ�KDV�WDNHQ�SODFH��WKH�YDOXDWLRQ�GDWH���WKH�GDWH�RI�WKH�
WDNLQJ���SURYLGHG�IRU�LQ�$UWLFOH����(&7�GRHV�QRW�DSSO\��,Q�WKH�FDVH�RI�DQ�XQODZIXO�H[SURSULDWLRQ��WKH�
LQYHVWRU�PD\�FKRRVH�EHWZHHQ�WKH�GDWH�RI�WKH�H[SURSULDWLRQ�����'HFHPEHU�������RU�WKH�GDWH�RI�WKH�
DUELWUDO��ILQDO��DZDUG�DV�WKH�YDOXDWLRQ�GDWH�IRU�WKH�FDOFXODWLRQ�RI�WKH�GDPDJHV��)LQDO�$ZDUG�QRV�������
DQG��������)RU�WKH�SXUSRVH�RI�GHWHUPLQLQJ�WKH�GDPDJH��WKH�7ULEXQDO�DVVXPHV�WKDW�WKH�GDWH�RI�WKH�)LQDO�
$ZDUG�LV����-XQH�������7KH�7ULEXQDO�PXVW�WKHUHIRUH�GHWHUPLQH�WKH�WRWDO�GDPDJH�RQ�ERWK�SRVVLEOH�
GDWHV��ZLWK�+9<�EHLQJ�HQWLWOHG�WR�WKH�KLJKHVW�DPRXQW��OHVV�����IRU�
FRQWULEXWRU\�IDXOW
��)LQDO�$ZDUG�
QR����������$V�WKH�7ULEXQDO�XOWLPDWHO\�FRQFOXGHG�WKDW�WKH�FDOFXODWLRQ�DV�DW����-XQH������SURYLGHV�WKH�
KLJKHVW�DPRXQW�RI�GDPDJHV�DQG�DZDUGHG�WKH�GDPDJHV�RQ�WKLV�EDVLV��RQO\�WKH�ILQGLQJV�DQG�FDOFXODWLRQV�
UHODWLQJ�WR�WKLV�YDOXDWLRQ�GDWH�ZLOO�EH�VHW�RXW�EHORZ��&RXUW�RI�$SSHDO���
�
F��� +9<�LV�HQWLWOHG�WR�WKH�IROORZLQJ�GDPDJH�FRPSRQHQWV������WKH�YDOXH�RI�WKH�VKDUHV�LQ�<XNRV�RQ�
WKH�YDOXDWLRQ�GDWH������WKH�YDOXH�RI�WKH�GLYLGHQGV�ZKLFK�<XNRV�ZRXOG�KDYH�SDLG�WR�+9<�XS�WR�WKH�
YDOXDWLRQ�GDWH�KDG�WKH�H[SURSULDWLRQ�QRW�WDNHQ�SODFH��³EXW�IRU�WKH�H[SURSULDWLRQ�RI�<XNRV´���DQG�����
³SUH�DZDUG�VLPSOH�LQWHUHVW�RQ�WKHVH�DPRXQWV´��)LQDO�$ZDUG�QR���������$�SRVVLEOH�OLVWLQJ�RI�WKH�<XNRV�
VKDUHV�RQ�WKH�1HZ�<RUN�6WRFN�([FKDQJH�DQG�D�SRVVLEOH�PHUJHU�EHWZHHQ�<XNRV�DQG�6LEQHIW�VKRXOG�EH�
H[FOXGHG�IURP�WKH�GDPDJH�HVWLPDWH��)LQDO�$ZDUG�QRV��������������
�
G��� ,Q�QRV�������������WKH�7ULEXQDO�GLVFXVVHV�WKH�ILUVW�GDPDJH�FRPSRQHQW��WKH�YDOXH�RI�<XNRV�
VKDUHV��+9<�KDG�SURSRVHG�WKUHH�GLIIHUHQW�PHWKRGV�RI�YDOXDWLRQ��WKH�'&)��'LVFRXQWHG�&DVK�)ORZ��
PHWKRG��WKH�FRPSDUDEOH�FRPSDQLHV�PHWKRG�DQG�WKH�FRPSDUDEOH�WUDQVDFWLRQV�PHWKRG��,Q�DGGLWLRQ��
+9<�DQG�WKHLU�H[SHUW��0U�.DF]PDUHN�RI�1DYLJDQW��KHUHLQDIWHU��µ.DF]PDUHN¶��KDG�PDGH�D�QXPEHU�RI�
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VHFRQGDU\�FDOFXODWLRQV�LQ�VXSSRUW�RI�WKHLU�WKUHH�PDLQ�PHWKRGV��7KHVH�GLIIHUHQW�YDOXDWLRQV�DUH�VKRZQ�LQ�
D�WDEOH�LQ�WKH�)LQDO�$ZDUG��QR���������
�
H��� 7KH�H[SHUW�RI�WKH�5XVVLDQ�)HGHUDWLRQ��3URI��'RZ��KHUHLQDIWHU��µ'RZ¶���GLG�QRW�SURYLGH�DQ�RZQ�
PHWKRG�IRU�YDOXLQJ�<XNRV��EXW�KH�GLG�SURYLGH�D�FRUUHFWHG�YHUVLRQ�RI�WKH�µFRPSDUDEOH�FRPSDQLHV�
PHWKRG¶��7KH�WKXV�FRUUHFWHG�FDOFXODWLRQ�RI�'RZ�DPRXQWV�WR�86'��������ELOOLRQ�DV�DW����1RYHPEHU�
������'RZ�KDV�VWDWHG�WKDW�WKLV�³FRXOG�EH�D�XVHIXO�HYDOXDWLRQ´��$VVXPLQJ�D�������HTXLW\�GHEW�FDSLWDO�
VWUXFWXUH�RI�<XNRV��WKLV�FRUUHVSRQGV�WR�DQ�HTXLW\�YDOXH�RI�<XNRV�DV�DW����1RYHPEHU������RI�
DSSUR[LPDWHO\�86'��������ELOOLRQ��)LQDO�$ZDUG�QR���������
�
I�� �³7KH�³FRUUHFWHG´�FRPSDUDEOH�FRPSDQLHV�ILJXUH�LV�WKH�EHVW�DYDLODEOH�HVWLPDWH�IRU�ZKDW�<XNRV�
ZRXOG�KDYH�EHHQ�ZRUWK�RQ����1RYHPEHU������EXW�IRU�WKH�H[SURSULDWLRQ´��)LQDO�$ZDUG�QR���������7KH�
RWKHU�PHWKRGV�SXW�IRUZDUG�E\�+9<��LQFOXGLQJ�WKH�'&)�PHWKRG�DQG�WKH�VHFRQGDU\�FDOFXODWLRQV��DUH�
QRW�FRQVLGHUHG�VXIILFLHQWO\�UHOLDEOH�E\�WKH�7ULEXQDO�IRU�VHYHUDO�UHDVRQV��)LQDO�$ZDUG�QR��������������
�
J��� 7KH�7ULEXQDO�WKHQ�FRQVLGHUHG��)LQDO�$ZDUG�QR���������

�
³%\�FRQWUDVW�WR�DOO�RI�WKH�RWKHU�PHWKRGV�FDQYDVVHG�DERYH��WKH�7ULEXQDO�GRHV�KDYH�D�PHDVXUH�RI�
FRQILGHQFH�LQ�WKH�FRPSDUDEOH�FRPSDQLHV�PHWKRG�DV�D�PHDQV�RI�GHWHUPLQLQJ�<XNRV¶�YDOXH��:KLOH�
3URIHVVRU�'RZ�VWDWHG�DW�WKH�+HDULQJ�WKDW�KH�KDG�QRW�SHUIRUPHG�DQ�DQDO\VLV�VXIILFLHQW�WR�IXOO\�
HQGRUVH�WKH�ILJXUH�UHVXOWLQJ�IURP�KLV�FRUUHFWLRQV�WR�&ODLPDQWV¶�FRPSDUDEOH�FRPSDQLHV�DSSURDFK��KH�
DJUHHG�WKDW�LW�³FRXOG�EH�D�XVHIXO�YDOXDWLRQ�´�7KH�7ULEXQDO�IRU�LWV�SDUW�ILQGV�WKDW�WKH�FRPSDUDEOH�
FRPSDQLHV�PHWKRG�LV��LQ�WKH�FLUFXPVWDQFHV��WKH�PRVW�WHQDEOH�DSSURDFK�WR�GHWHUPLQH�<XNRV¶�YDOXH�
DV�RI����1RYHPEHU�������DQG�WKHUHIRUH�WKH�VWDUWLQJ�SRLQW�IRU�WKH�7ULEXQDO¶V�IXUWKHU�DQDO\VLV�´�

�
K�� �7R�DGMXVW�WKH�YDOXH�RI�<XNRV�WR�WKH�UHOHYDQW�YDOXDWLRQ�GDWH�LQ�1RYHPEHU�������WKH�7ULEXQDO�
XVHG�WKH�µ576�2LO�DQG�*DV�LQGH[¶��7KLV�LQGH[�LV�EDVHG�RQ�VKDUHV�WUDGHG�RQ�WKH�0RVFRZ�6WRFN�
([FKDQJH��LQFOXGLQJ�WKH�VKDUHV�RI�QLQH�RLO�DQG�JDV�FRPSDQLHV��%RWK�SDUWLHV�UHIHUUHG�WR�WKH�576�2LO�
DQG�*DV�LQGH[�DV�D�UHOLDEOH�LQGLFDWRU�RI�FKDQJHV�LQ�WKH�YDOXH�RI�5XVVLDQ�RLO�DQG�JDV�FRPSDQLHV��)LQDO�
$ZDUG�QR���������
�
L�� �7KH�YDOXH�RI�<XNRV�DV�DW����1RYHPEHU�������86'��������ELOOLRQ��VKRXOG�WKHUHIRUH�EH�
LQGH[HG�DV�DW�WKH�YDOXDWLRQ�GDWH�����-XQH�������XVLQJ�WKH�576�2LO�DQG�*DV�LQGH[��)LQDO�$ZDUG�QR��
�������
�
M�� �)RU�WKH�FDOFXODWLRQ�RI�WKH�GDPDJH�FRQVLVWLQJ�RI�ORVW�GLYLGHQGV��WKH�7ULEXQDO�WDNHV�DV�D�VWDUWLQJ�
SRLQW�WKH�µ<XNRV�ORVW�FDVK�IORZV��L�H���IUHH�FDVK�IORZ�WR�HTXLW\�¶�FDOFXODWHG�E\�.DF]PDUHN�DV�DW����
1RYHPEHU�������7KH�µORVW�FDVK�IORZV¶�EHWZHHQ������DQG����1RYHPEHU������DUH�SUHVHQWHG�LQ�
.DF]PDUHN
V�ILUVW�UHSRUW�DV�EDVHG�RQ�µDFWXDO�KLVWRULFDO�LQIRUPDWLRQ¶��LQ�FRQWUDVW�WR�WKH�FDVK�IORZV�
LQFOXGHG�LQ�.DF]PDUHN
V�'&)�PRGHO�IRU�WKH�SHULRG�IURP����1RYHPEHU������WR�WKH�HQG�RI�������ZKLFK�
DUH�EDVHG�RQ�µIRUHFDVWV�DQG�SURMHFWLRQV¶�XVLQJ�LQIRUPDWLRQ�IURP�EHIRUH�WKDW�SHULRG��)LQDO�$ZDUG�QR��
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�������,Q�KLV�VHFRQG�UHSRUW��.DF]PDUHN�LQFOXGHG�µORVW�FDVK�IORZV¶�IRU�WKH�SHULRG�����������WKDW�DUH�
SUHVHQWHG�DV�EDVHG�RQ�µDFWXDO�KLVWRULFDO�LQIRUPDWLRQ¶��LQ�FRQWUDVW�WR�WKH�FDVK�IORZV�LQFOXGHG�LQ�
.DF]PDUHN
V�'&)�PRGHO�IRU�WKH�SHULRG������WR�WKH�HQG�RI������WKDW�DUH�EDVHG�RQ�µIRUHFDVWV�DQG�
SURMHFWLRQV¶�XVLQJ�LQIRUPDWLRQ�IURP�EHIRUH�WKDW�SHULRG��)LQDO�$ZDUG�QR����������
�
N�� �)RU�WKH�SHULRG������WR�������WKH�7ULEXQDO�FRXOG�GHWHUPLQH�WKH�UHOHYDQW�QXPEHUV�XVLQJ�
.DF]PDUHN
V�PHWKRG�E\�XVLQJ�GDWD�IRXQG�HOVHZKHUH�LQ�.DF]PDUHN
V�UHSRUWV��2Q�WKH�EDVLV�RI�WKHVH�GDWD�
DQG�PHWKRG��ZKLFK�DUH�H[SODLQHG�LQ�PRUH�GHWDLO�LQ�QR�������)LQDO�$ZDUG�DQG�ZKLFK�DUH�VSHFLILHG�LQ�
7DEOHV�7��7��DWWDFKHG�WR�WKH�)LQDO�$ZDUG��WKH�WRWDO�DPRXQW�RI�ORVW�GLYLGHQGV�IURP������WR����-XQH�
�����DFFRUGLQJ�WR�.DF]PDUHN
V�PRGHO�WRWDOV�DW�86'��������ELOOLRQ��)LQDO�$ZDUG�QR��������������)RU�
WKH�7ULEXQDO��WKLV�ZDV�WKH�VWDUWLQJ�SRLQW�IRU�FDOFXODWLQJ�WKH�GLYLGHQGV�WKDW�+9<�ZRXOG�KDYH�UHFHLYHG�LQ�
WKH��K\SRWKHWLFDO��VLWXDWLRQ�WKDW�WKH�H[SURSULDWLRQ�KDG�QRW�WDNHQ�SODFH��)LQDO�$ZDUG�QR���������
�
O�� �$OWKRXJK�.DF]PDUHN
V�ILJXUHV�DUH�SDUWO\�EDVHG�RQ�KLVWRULFDO�GDWD��³DQG�WKXV�DUH�QRW�SODJXHG�
E\�VRPH�RI�WKH�HUURUV�DVVRFLDWHG�ZLWK�IRUHFDVWV�DQG�SURMHFWLRQV´���VRPH�RI�WKH�FULWLFLVPV�PDGH�E\�'RZ�
RI�.DF]PDUHN
V�'&)�PRGHO�DOVR�DSSO\�WR�WKH�FDOFXODWLRQ�RI�GLYLGHQGV��VXFK�DV�WKH�UHSURDFK�WKDW�+9<�
XQGHUHVWLPDWHG�<XNRV
�WUDQVSRUW�DQG�RSHUDWLQJ�H[SHQVHV��)LQDO�$ZDUG�QRV��������������
�
P��� 8VLQJ�WKH�VSUHDGVKHHWV�SURYLGHG�E\�'RZ�LQ�KLV�VHFRQG�UHSRUW��WKH�FRUUHFWHG�µIUHH�FDVK�IORZ�WR�
HTXLW\¶�IRU�WKH�UHOHYDQW�\HDUV�FDQ�EH�FDOFXODWHG��$OWKRXJK�'RZ�GLG�QRW�H[SOLFLWO\�HQGRUVH�WKLV�
FRUUHFWHG�YHUVLRQ�DV�KLV�YLHZ�RI�<XNRV¶�µIUHH�FDVK�IORZ�WR�HTXLW\¶��LW�LV�FOHDU�WKDW�WKH�ILJXUH�H[SUHVVHG�
KHUHLQ�LV�PRUH�LQ�OLQH�ZLWK�KLV�YLHZ��%DVHG�RQ�WKLV�FRUUHFWHG�PHWKRG��WKH�WRWDO�RI�<XNRV¶�GLYLGHQGV�IRU�
WKH�SHULRG�IURP������WR�WKH�ILUVW�KDOI�RI������DPRXQWV�WR�86'��������ELOOLRQ��VHH�7DEOH�7��RI�WKH�
)LQDO�$ZDUG��WKH�WRWDO�RI�WKH�VHFRQG�FROXPQ���)LQDO�$ZDUG�QR���������
�
Q�� �$�QXPEHU�RI�DGGLWLRQDO�FRUUHFWLRQV�QHHG�WR�EH�PDGH�LQ�DGGLWLRQ�WR�'RZ¶V�FRUUHFWLRQV�EHFDXVH�
WKH\�GLG�QRW�WDNH�LQWR�DFFRXQW�DOO�WKH�ULVNV�WR�<XNRV¶�FDVK�IORZ�WKDW�ZRXOG�KDYH�EHHQ�LQFXUUHG�LI�LW�KDG�
EHHQ�DEOH�WR�FRQWLQXH�LWV�EXVLQHVV��&RUUHFWLRQV�VKRXOG�EH�PDGH�IRU��WKH�ULVN�RI�VXEVWDQWLDOO\�KLJKHU�
WD[HV��WKH�ULVN�LQ�UHODWLRQ�WR�<XNRV¶�GLYLGHQG�SROLF\��DV�ZHOO�DV�WKH�ULVNV�DVVRFLDWHG�ZLWK�WKH�FRPSOH[�
DQG�RSDTXH�RIIVKRUH�VWUXFWXUH�VHW�XS�WR�FKDQQHO�PRQH\�HDUQHG�E\�<XNRV�DEURDG��$V�D�UHVXOW�RI�WKHVH�
DGMXVWPHQWV��WKH�WRWDO�RI�<XNRV
�GLYLGHQGV�IRU�WKH�SHULRG�IURP������WR�WKH�ILUVW�KDOI�RI������DPRXQWV�WR�
86'����ELOOLRQ��)LQDO�$ZDUG�QRV��������������
�
R��� 7KH�YDOXH�RI�<XNRV�DV�DW����1RYHPEHU�������86'��������ELOOLRQ��LQGH[HG�ZLWK�WKH�576�2LO�
DQG�*DV�LQGH[�LV�86'��������ELOOLRQ�DV�DW����-XQH�������7KH�YDOXH�RI�+9<
V�������VKDUH�WKHUHLQ�LV�
86'��������ELOOLRQ��)LQDO�$ZDUG�QRV�������DQG���������
�
S��� <XNRV¶�GLYLGHQGV�IRU�WKH�SHULRG�IURP������XS�WR�DQG�LQFOXGLQJ�WKH�ILUVW�KDOI�RI������DPRXQW�WR�
86'����ELOOLRQ��86'��������ELOOLRQ�ZLWK�DFFUXHG�LQWHUHVW��+9<
V�������VKDUH�WKHUHLQ�DPRXQWV�WR�
86'��������ELOOLRQ��)LQDO�$ZDUG�QRV�������DQG���������
�
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T��� 7KH�WRWDO�GDPDJH�RI�+9<�DV�D�UHVXOW�RI�WKH�YLRODWLRQ�RI�$UWLFOH����(&7�DV�RI����-XQH������
WKXV�DPRXQWV�WR��86'��������ELOOLRQ���86'��������ELOOLRQ� ��86'��������ELOOLRQ��)LQDO�$ZDUG�QR��
�������5HGXFHG�E\�����GXH�WR�FRQWULEXWRU\�IDXOW��WKH�GDPDJH�DPRXQWV�WR�86'�����������������)LQDO�
$ZDUG�QR���������
�
������� ,Q�LWV�DVVHVVPHQW�RI�WKH�FRPSODLQWV�RI�WKH�5XVVLDQ�)HGHUDWLRQ��WKH�&RXUW�RI�$SSHDO�FRQVLGHUV�
ILUVW�DQG�IRUHPRVW�WKDW�WKH�DUELWUDWRUV�KDYH�D�ZLGH�PDUJLQ�RI�GLVFUHWLRQ�XQGHU�LQWHUQDWLRQDO�ODZ�ZKHQ�LW�
FRPHV�WR�HVWLPDWLQJ�GDPDJHV��2QFH�WKH�DUELWUDWRUV�ILQG�HYLGHQFH�WKDW�WKH�FODLPDQW�KDV�VXIIHUHG�
GDPDJH��ZKLFK�DFFRUGLQJ�WR�WKH�7ULEXQDO�ZDV�WKH�FDVH�KHUH��)LQDO�$ZDUG�QR���������WKH\�KDYH�D�ODUJH�
GHJUHH�RI�IUHHGRP�WR�HVWLPDWH�WKH�H[DFW�DPRXQW�RI�WKH�GDPDJH��7KH�&RXUW�RI�$SSHDO�UHIHUV�LQ�WKLV�
UHVSHFW�WR�JURXQG�������RI�WKLV�MXGJPHQW��,Q�DGGLWLRQ��WKH�7ULEXQDO�LQ�WKLV�FDVH�KDG�WR�WDNH�D�
K\SRWKHWLFDO�VLWXDWLRQ�DV�D�EDVLV�IRU�WKH�GDPDJH�HVWLPDWH��$IWHU�DOO��WKLV�FRQFHUQV�D�GDPDJH�HVWLPDWH�
EDVHG�RQ�D�FRPSDULVRQ�RI�WKH�FXUUHQW�VLWXDWLRQ�RI�+9<�DQG�WKH�K\SRWKHWLFDO�VLWXDWLRQ�WKDW�<XNRV�
ZRXOG�QRW�KDYH�EHHQ�H[SURSULDWHG�DQG�WKDW�LW�ZRXOG�KDYH�EHHQ�DEOH�WR�FRQWLQXH�LWV�EXVLQHVV�DQG�SD\�
GLYLGHQGV��,W�JRHV�ZLWKRXW�VD\LQJ�WKDW�GHWHUPLQDWLRQ�RI�WKDW�K\SRWKHWLFDO�VLWXDWLRQ�QHFHVVDULO\�LQYROYHV�
DQ�HVWLPDWLRQ�LQ�ZKLFK�WKH�7ULEXQDO�KDV�VLJQLILFDQW�GLVFUHWLRQ��
�
������� ,Q�WKLV�FDVH�LW�LV�DOVR�LPSRUWDQW�WR�QRWH�WKDW�DOWKRXJK�WKH�5XVVLDQ�)HGHUDWLRQ�KDV�H[WHQVLYHO\�
FULWLFLVHG�+9<
V�GDPDJH�FDOFXODWLRQV��LW�KDV�QRW�LWVHOI�SURSRVHG�DQ�DOWHUQDWLYH�YDOXDWLRQ�RI�<XNRV�
�)LQDO�$ZDUG�QR���������,W�LV�WKXV�IRUHVHHDEOH�WKDW�WKH�7ULEXQDO��ZKLFK�WRRN�RQ�ERDUG�PDQ\�RI�WKH�
FULWLFLVPV�RI�WKH�5XVVLDQ�)HGHUDWLRQ�RI�+9<
V�FDOFXODWLRQV��ZRXOG�FDOFXODWH�WKH�GDPDJHV�LWVHOI��DV�LW�
GLG�LQ�WKLV�FDVH��RQ�WKH�EDVLV�RI�WKH�DVVXPSWLRQV�RI�+9<�ZKLFK�LW�FRQVLGHUHG�DFFHSWDEOH�DQG�DSSO\LQJ�
WKH�FULWLFLVPV�PDGH�E\�WKH�5XVVLDQ�)HGHUDWLRQ��7KH�5XVVLDQ�)HGHUDWLRQ
V�DUJXPHQW�WKDW�LW�SURSRVHG�
WZR�DOWHUQDWLYH�GDPDJH�PRGHOV��'HIHQFH�RQ�$SSHDO�QR�������6WDWHPHQW�RI�5HSO\�DQQH[���QRV���������
GRHV�QRW�DOWHU�WKH�IRUHJRLQJ��7KHVH�ZHUH�WKH�SURSRVDO��L��WR�WUHDW�+9<�DV�LI�WKH\�KDG�LQYHVWHG�LQ�
/XNRLO��ZKLFK�WKH�5XVVLDQ�)HGHUDWLRQ�FRQVLGHUHG�WR�EH�D�FRPSDQ\�VLPLODU�WR�<XNRV��DQG��LL��WR�WDNH�DV�
D�VWDUWLQJ�SRLQW�WKDW�+9<�KDG�OHJDOO\�DYRLGHG�SD\LQJ�PRUH�WKDQ�WKUHH�TXDUWHUV�RI�WKH�WD[HV��ILQHV�DQG�
FRVWV�LPSRVHG��7KXV��ERWK�PHWKRGV�GR�QRW�SURSRVH�DQ�RZQ�YDOXDWLRQ�RI�<XNRV��DV�WKH�7ULEXQDO�ULJKWO\�
FRQVLGHUHG��,W�VKRXOG�EH�QRWHG�WKDW��ZKDWHYHU�WKH�WZR�DOWHUQDWLYH�DSSURDFKHV��WKH\�GR�QRW�FRUUHVSRQG�
ZLWK�WKH�PHWKRG�SURSRVHG�E\�+9<�DQG�ILQDOO\�DGRSWHG�E\�WKH�7ULEXQDO��7KLV�PHWKRG�LPSOLHG�WKDW�
+9<�ZDV�HQWLWOHG�WR�����WKH�YDOXH�RI�WKH�VKDUHV�LQ�<XNRV�RQ�WKH�YDOXDWLRQ�GDWH������WKH�YDOXH�RI�WKH�
GLYLGHQGV�ZKLFK�<XNRV�ZRXOG�KDYH�SDLG�WR�+9<�XS�WR�WKH�YDOXDWLRQ�GDWH�LI�WKH�H[SURSULDWLRQ�KDG�QRW�
WDNHQ�SODFH���EXW�IRU�WKH�H[SURSULDWLRQ�RI�<XNRV����SOXV�
SUH�DZDUG�LQWHUHVW
���6LQFH�+9<�IRXQGHG�
WKHLU�GDPDJH�HVWLPDWH�RQ�WKLV�PHWKRG��WKH�5XVVLDQ�)HGHUDWLRQ�VKRXOG�KDYH�EHHQ�DZDUH�WKDW�WKH�
7ULEXQDO�ZRXOG�IROORZ�+9<�WKHUHLQ�DQG�KDG�HYHU\�RSSRUWXQLW\�WR�VXEPLW�LWV�RZQ�FDOFXODWLRQV�XVLQJ�
WKLV�PHWKRG��7KH�5XVVLDQ�)HGHUDWLRQ�GLG�QRW�GR�VR��KRZHYHU��
�
������� 7KH�5XVVLDQ�)HGHUDWLRQ�DUJXHV�WKDW�WKH�7ULEXQDO�FKRVH�D�YDOXDWLRQ�GDWH�WKDW�ZDV�QRW�SXW�
IRUZDUG�E\�DQ\�RI�WKH�SDUWLHV�����-XQH�������DQG�WKDW�ERWK�SDUWLHV�KDG�DUJXHG�WKDW�WKH�FDOFXODWLRQ�RI�
WKH�GDPDJHV�IURP�D�GDWH�RWKHU�WKDQ����1RYHPEHU������ZRXOG�UHTXLUH�IXUWKHU�DQDO\VLV�E\�DQ�H[SHUW��
7KLV�DUJXPHQW�IDLOV��+9<�KDYH�LQGHHG�DUJXHG�WKDW�WKH\�ZHUH�HQWLWOHG�WR�FKRRVH�EHWZHHQ�WKH�GDWH�RI�
WKH�H[SURSULDWLRQ��DFFRUGLQJ�WR�WKHP����1RYHPEHU�������DQG�WKH�GDWH�RI�WKH�)LQDO�$ZDUG��GHSHQGLQJ�
RQ�ZKLFK�ZRXOG�SURYLGH�WKH�KLJKHVW�GDPDJHV��7KH�5XVVLDQ�)HGHUDWLRQ�FRXOG�WKHUHIRUH�KDYH�WDNHQ�LQWR�
DFFRXQW�WKDW�WKH�7ULEXQDO�ZRXOG�KDYH�DUULYHG�DW�WKH�ODWWHU�GDWH�DQG��E\�HVWLPDWLQJ�WKH�GDWH�RI�WKH�)LQDO�
$ZDUG��FRXOG�KDYH�DQWLFLSDWHG�LW�ZLWK�LWV�RZQ�FDOFXODWLRQV��(YHQ�LI��DV�WKH�5XVVLDQ�)HGHUDWLRQ�VWDWHV��
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WKH�SDUWLHV�FRQVLGHUHG�WKDW�WKH�FDOFXODWLRQ�RI�WKH�GDPDJH�DV�RI�D�GDWH�RWKHU�WKDQ����1RYHPEHU������
ZRXOG�UHTXLUH�DQ�H[SHUW��WKLV�GLG�QRW�KDYH�WR�SUHYHQW�WKH�7ULEXQDO�IURP�FDUU\LQJ�RXW�WKH�QHFHVVDU\�
FDOFXODWLRQV�LWVHOI�LI�LW�FRQVLGHUHG�LWVHOI�DEOH�WR�GR�VR��
�
������� 7KH�5XVVLDQ�)HGHUDWLRQ�DUJXHV�WKDW�WKH�7ULEXQDO�IRXQG�WKDW�+9<�KDG�IDLOHG�WR�VXEVWDQWLDWH�WKH�
H[WHQW�RI�WKHLU�GDPDJH�DQG�WKDW�WKH�EXUGHQ�RI�SURRI�UHVWV�ZLWK�+9<��,Q�WKH�DEVHQFH�RI�VXFK�HYLGHQFH��
WKH�7ULEXQDO�VKRXOG�KDYH�UHMHFWHG�WKH�FODLP�IRU�GDPDJHV��7KH�5XVVLDQ�)HGHUDWLRQ�UHIHUV�WR�WKH�
MXGJPHQW�RI�WKH�3HUPDQHQW�&RXUW�RI�,QWHUQDWLRQDO�-XVWLFH��3&,-��RI����6HSWHPEHU������FRQFHUQLQJ�
Factory at Chorzow�����7KH�7ULEXQDO�VKRXOG�DW�OHDVW�KDYH�DVNHG�IRU�IXUWKHU�FRPPHQWV�IURP�WKH�SDUWLHV��
%\�IDLOLQJ�WR�GR�VR��WKH�5XVVLDQ�)HGHUDWLRQ�ZDV�GHSULYHG�RI�LWV�ULJKW�WR�EH�KHDUG��UHVXOWLQJ�LQ�D�VXUSULVH�
GHFLVLRQ��$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��WKH�7ULEXQDO�YLRODWHG�LWV�PDQGDWH�E\�QRW�DOORZLQJ�WKH�
5XVVLDQ�)HGHUDWLRQ�WR�GHIHQG�LWV�ULJKWV�DQG�SUHVHQW�LWV�DUJXPHQWV��$UWLFOH���������'&&3���E\�LJQRULQJ�
$UWLFOH�������81&,75$/�5XOHV��DFFRUGLQJ�WR�ZKLFK�HDFK�SDUW\�KDV�WKH�EXUGHQ�RI�SURYLQJ�WKH�IDFWV�LQ�
VXSSRUW�RI�LWV�FODLP��DQG�E\�YLRODWLQJ�WKH�IXQGDPHQWDO�ULJKW�RI�WKH�5XVVLDQ�)HGHUDWLRQ�WR�EH�KHDUG�
�$UWLFOH���������'&&3���7KH�5XVVLDQ�)HGHUDWLRQ�DOVR�LQYRNHG�WKH�JURXQG�IRU�VHWWLQJ�DVLGH�LQ�$UWLFOH�
��������'&&3��IODZHG�UHDVRQLQJ��DQG�$UWLFOH���������H��'&&3��SXEOLF�RUGHU��LQ�FRQQHFWLRQ�ZLWK�LWV�
REMHFWLRQV�WR�WKH�GDPDJHV�FDOFXODWLRQ��7KH�&RXUW�RI�$SSHDO�ZLOO�DOVR�DGGUHVV�WKLV�JURXQG�IRU�VHWWLQJ�
DVLGH�LQ�WKLV�VHFWLRQ�EHFDXVH�WKH�DUJXPHQWV�SXW�IRUZDUG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�LQ�UHODWLRQ�WR�WKRVH�
JURXQGV�DUH�WR�D�ODUJH�H[WHQW�LQWHUWZLQHG�ZLWK�WKRVH�SXW�IRUZDUG�LQ�UHODWLRQ�WR�$UWLFOH���������F��
'&&3��YLRODWLRQ�RI�PDQGDWH���)RU�WKH�UHVW��WKH�&RXUW�RI�$SSHDO�UHIHUV�WR�JURXQGV�����DQG��������
�
������� 7KH�5XVVLDQ�)HGHUDWLRQ
V�DUJXPHQW�IDLOV��7KH�&RXUW�RI�$SSHDO�UHIHUV�WR�ZKDW�KDV�EHHQ�
FRQVLGHUHG�DERYH��ZKHUH�LW�KDV�EHHQ�QRWHG�WKDW�WKH�7ULEXQDO�ZDV�IUHH�WR�HVWLPDWH�WKH�H[WHQW�RI�WKH�
GDPDJH�LWVHOI�LI�WKH�H[LVWHQFH�RI�GDPDJH�LV�HVWDEOLVKHG�DQG�WKH�7ULEXQDO�FRQVLGHUHG�WKDW�LW�KDG�
VXIILFLHQW�HYLGHQFH�WR�GR�VR��,W�LV�XQGHQLDEOH�WKDW�WKH�7ULEXQDO�FRQVLGHUHG�WKDW�ERWK�FRQGLWLRQV�ZHUH�
PHW�LQ�WKH�SUHVHQW�FDVH��,Q�WKLV�UHVSHFW��WKLV�FDVH�DOVR�GLIIHUV�IURP�WKH�Factory at Chorzow MXGJPHQW�
FLWHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ��LQ�ZKLFK�WKH�3&,-�FRQVLGHUHG�WKDW�LW�GLG�QRW�KDYH�WKH�LQIRUPDWLRQ�
QHFHVVDU\�WR�HQDEOH�LW�WR�GHFLGH�RQ�WKH�existence�DQG�extent�RI�WKH�DOOHJHG�GDPDJH�DQG��WKHUHIRUH��WKDW�
WKH�GDPDJH�KDG�QRW�EHHQ�SURYHQ����1RU�LV�LW�FRUUHFW�WKDW�WKH�7ULEXQDO�IRXQG�WKDW�+9<�KDG�IDLOHG�WR�
VXEVWDQWLDWH�WKH�H[WHQW�RI�WKHLU�GDPDJH��7KH�7ULEXQDO�GLG�QRW�IROORZ�+9<
V�GDPDJH�FDOFXODWLRQV�LQ�DOO�
UHVSHFWV��EXW�LW�GLG�WDNH�FHUWDLQ�HOHPHQWV�WKHUHRI�DV�D�VWDUWLQJ�SRLQW��VXFK�DV�WKH�
FRPSDUDEOH�FRPSDQLHV�
PHWKRG
��
�
��������7KH�DUJXPHQW�RI�WKH�5XVVLDQ�)HGHUDWLRQ�WKDW�LW�VKRXOG�KDYH�EHHQ�KHDUG�EHFDXVH�WKH�7ULEXQDO�
XVHG�DQ��RZQ��QHZO\�GHYHORSHG�PHWKRG��WR�GHWHUPLQH�WKH�H[WHQW�RI�WKH�GDPDJH�IDLOV��)LUVW��WKH�5XVVLDQ�
)HGHUDWLRQ�GRHV�QRW�PDNH�VXIILFLHQWO\�FOHDU�ZKDW�WKLV�
QHZO\�GHYHORSHG�PHWKRG
�RI�WKH�7ULEXQDO�ZRXOG�
FRQVLVW�RI��7KH�GHFLVLRQ�RI�WKH�7ULEXQDO�WKDW�WKH�GDPDJH�VXIIHUHG�FRQVLVWV�RI��L��WKH��SURSRUWLRQDO��
YDOXH�RI�<XNRV���LL��WKH�ORVW�GLYLGHQGV�DQG��LLL��WKH�LQWHUHVW�WKHUHRQ��LV�IXOO\�LQ�OLQH�ZLWK�WKH�SRVLWLRQ�RI�
+9<��DV�WKH�5XVVLDQ�)HGHUDWLRQ�DOVR�DFNQRZOHGJHV��VXPPRQV�QR������DQG�ZULWWHQ�DUJXPHQWV�RI�
FRXQVHO�.RSSHQRO�/DIRUFH�QR�����VHH�DOVR�)LQDO�$ZDUG�QR��������.DF]PDUHN�,�5HSRUW�LQ�WKH�DUELWUDWLRQ�
QR�������7KH�µFRPSDUDEOH�FRPSDQLHV�PHWKRG¶��ZKLFK�WKH�7ULEXQDO�WRRN�DV�WKH�VWDUWLQJ�SRLQW�IRU�WKH�
GHWHUPLQDWLRQ�RI�WKH�YDOXH�RI�<XNRV��ZDV�RQH�RI�WKH�DOWHUQDWLYH�FDOFXODWLRQ�PHWKRGV�DV�SURSRVHG�E\�
.DF]PDUHN�DQG�'RZ�VWDWHG�WKDW�KH�FRXOG��LQ�SULQFLSOH�±�DIWHU�DSSO\LQJ�FHUWDLQ�FRUUHFWLRQV�±�HQGRUVH�
WKH�UHVXOW�DFKLHYHG�E\�WKDW�PHWKRG��UHIHUUHG�WR�E\�KLP�DV�WKH�µPXOWLSOHV�DQDO\VLV�RI�0U�.DF]PDUHN¶��DV�
³D�UHVXOW�WKDW�,�ZRXOG�EH�SUHSDUHG�WR�FRQVLGHU�XVHIXO´��7UDQVFULSW�+HDULQJV�GD\����SS����������$OVR�
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IURP�ZKDW�KHUHLQDIWHU�ZLOO�EH�FRQVLGHUHG�ZLWK�UHJDUG�WR�IXUWKHU�FULWLFLVP�IURP�WKH�5XVVLDQ�)HGHUDWLRQ��
LW�DSSHDUV�WKDW�WKHUH�ZDV�QR�µQHZ�PHWKRG¶�DW�DOO��7KH�5XVVLDQ�)HGHUDWLRQ�DOVR�UHIHUV�WR�D��WKLUG��UHSRUW�
E\�'RZ�RI���1RYHPEHU�������VXEPLWWHG�E\�VXPPRQV�����RI�ZKLFK�WKH�5XVVLDQ�)HGHUDWLRQ��DFFRUGLQJ�WR�
LWV�RZQ�DUJXPHQWV��KDV�JLYHQ�LWV�RZQ�VXPPDU\�LQ�WKH�6XPPRQV��6XPPRQV�QR��������7KH�&RXUW�RI�
$SSHDO�FRQVLGHUV�WKLV�UHSRUW��LQ�ZKLFK�'RZ�JLYHV�DQ�RSLQLRQ�RQ�WKH�PHWKRG�XVHG�E\�WKH�7ULEXQDO�WR�
GHWHUPLQH�WKH�GDPDJH��WR�EH�D�VXEVWDQWLDWLRQ�RI�WKH�DUJXPHQWV�PDGH�LQ�WKH�VXPPRQV�DQG��DV�VXFK��ZLOO�
WDNH�LW�LQWR�DFFRXQW�LQ�LWV�MXGJPHQW�ZKHUH�DSSURSULDWH���
�
������� 7KH�5XVVLDQ�)HGHUDWLRQ�DUJXHG��VXPPRQV�QRV������DQG������WKDW�WKHUH�ZHUH�JDSV�LQ�WKH�FDVH�
ILOH�ZKLFK�WKH�7ULEXQDO�ZDV�QRW�DOORZHG�WR�ILOO�ZLWKRXW�FRQVXOWLQJ�WKH�SDUWLHV��7KLV�DUJXPHQW�DOVR�IDLOV��
7KH�IDFW�WKDW�QRQH�RI�WKH�SDUWLHV�RIIHUHG�D�YDOXDWLRQ�RI�<XNRV�RQ�WKH�7ULEXQDO
V�YDOXDWLRQ�GDWHV�DQG�
WKDW�WKH�7ULEXQDO�KDG�UHMHFWHG�DOO�WKH�YDOXDWLRQV�SURSRVHG�E\�+9<�IRU�RWKHU�GDWHV�GLG�QRW�SUHYHQW�WKH�
7ULEXQDO�IURP�LQGHSHQGHQWO\�HVWDEOLVKLQJ�WKLV�YDOXDWLRQ�RQ�WKH�GDWH�LW�FRQVLGHUHG�DSSURSULDWH��XVLQJ�
WKH�LQIRUPDWLRQ�SURYLGHG�E\�WKH�SDUWLHV�WKHPVHOYHV��0RUHRYHU��DV�D�SRVVLEOH�YDOXDWLRQ�GDWH��+9<�KDG�
LQGHHG�DUJXHG�IRU�WKH�GDWH�RI�WKH�)LQDO�$ZDUG��)LQDO�$ZDUG�QRV��������DQG�WKH�5XVVLDQ�)HGHUDWLRQ�
FRQWHVWHG�WKDW�YLHZ��)LQDO�$ZDUG�QRV�������������DQG���������
�
��������7KH�5XVVLDQ�)HGHUDWLRQ�VXEVHTXHQWO\�DFFXVHG�WKH�7ULEXQDO�RI�GHWHUPLQLQJ�WKH�YDOXH�RI�<XNRV�
DV�DW����1RYHPEHU������RQ�WKH�EDVLV�RI�DQ�DPRXQW�RI�86'��������ELOOLRQ��'RZ�KDG�FDOFXODWHG�WKLV�
DPRXQW�DV�WKH�UHVXOW�RI�.DF]PDUHN
V�
FRPSDUDEOH�FRPSDQLHV�PRGHO
��DIWHU�'RZ�KDG�PDGH�D�QXPEHU�RI�
FRUUHFWLRQV�WKHUHWR��EXW�KH�GLG�QRW�UHJDUG�WKLV�DV�D�FRUUHFW�YDOXH�RI�<XNRV�DQG�GLG�QRW�SUHVHQW�LW�DV�
VXFK��7KLV�DUJXPHQW��WRR��LV�XQIRXQGHG��(YHQ�LI�'RZ�FRQWLQXHG�WR�REMHFW�WR�WKH�DPRXQW�FRUUHFWHG�E\�
KLP��WKLV�GLG�QRW�PHDQ�WKDW�WKH�7ULEXQDO�VKRXOG�DOVR�KDYH�WKRVH�REMHFWLRQV�DQG�therefore�FRXOG�QRW�WDNH�
WKDW�DPRXQW�DV�D�VWDUWLQJ�SRLQW��,W�DSSHDUV�WKDW�WKH�7ULEXQDO�GLG�QRW�KDYH�WKRVH�REMHFWLRQV��QRU�GLG�LW�
XQGHUVWDQG�WKDW�'RZ
V�UHPDLQLQJ�REMHFWLRQV�ZRXOG�KDYH�DQ�DSSUHFLDEOH�LPSDFW�RQ�YDOXH��7KLV�LV�QRW�
LQFRPSUHKHQVLEOH�JLYHQ�WKH�FRQWHQW�RI�'RZ
V�VHFRQG�([SHUW�5HSRUW��VXEPLWWHG�LQ�WKH�DUELWUDWLRQ�
SURFHHGLQJV��DQG�WKH�FRXUVH�RI�WKH�SURFHHGLQJV���
�
�������� ,Q�LWV�VHFRQG�([SHUW�5HSRUW��'RZ�FRUUHFWHG�WKH�RXWFRPH�RI�WKH�
FRPSDUDEOH�FRPSDQLHV�
PHWKRG
�DV�DSSOLHG�E\�.DF]PDUHN�RQ�IRXU�SRLQWV��WKH�UHVXOW�RI�ZKLFK�LV�VXPPDULVHG�LQ�SDUDJUDSK������
WDEOH�����WKH�7ULEXQDO�UHIHUV�WR�WKLV�LQ�WKH�)LQDO�$ZDUG�QR���������7KH�YDOXH�RI�<XNRV�LQ������LV�
VKRZQ�WKHUH�DV�86'��������ELOOLRQ��7KLV�DPRXQW�ZDV�UHSHDWHG�E\�'RZ�LQ�WKH�VDPH�UHSRUW�RQ�S������LQ�
WDEOH�����
�
��������$FFRUGLQJ�WR�WKH�WUDQVFULSW�RI�WKH�µKHDULQJ¶�RI�GD\�����'RZ��TXHVWLRQHG�E\�RQH�RI�+9<
V�
ODZ\HUV��VWDWHG�WKH�IROORZLQJ�����
�

³4��,I�ZH�JR�EDFN�WR�>SDJH@�����>RI�WKH�VHFRQG�UHSRUW�RI�'RZ��&RXUW�RI�$SSHDO@��WKH�<XNRV�
DQG�<XNRV6LEQHIW�YDOXDWLRQ�LQ�������WKHUH�ZH�DOVR�KDYH�D�ILJXUH�IRU�WKH�FRPSDUDEOH�
DQDO\VLV��)RU�<XNRV��LQ�ILJXUH�����\RX�KDYH�������ELOOLRQ��DQG�IRU�<XNRV6LEQHIW�\RX�KDYH�
������ELOOLRQ��:RXOG�WKRVH�ILJXUHV�FRQVWLWXWH�D�YDOLG�UHVXOW�LQ�WHUPV�RI�YDOXDWLRQ�LQ�WKH�
VDPH�PDQQHU�DV�IRU�<1*"�
�
$��7KH\�DUH�QRW�SUHVHQWHG�LQ�WKDW�FRQWH[W��EXW�,�WKLQN�,¶G�KDYH�WR�DJUHH�WKDW�WKH\�FRXOG�EH�D�
XVHIXO�YDOXDWLRQ��\HV��
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4��+RZ�XVHIXO��LQ�\RXU�YLHZ"��3DXVH��
�
$��:HOO��WKH�WKLQJ�LV�,�GRQ¶W�OLNH�WR�SURYLGH�D�YDOXDWLRQ�RQ�WKH�KRRI��DV�LW�ZHUH��6R�WKH�
QXPEHUV�LQ�WKRVH�WDEOHV�DUH�QRW�QXPEHUV�,¶YH�WKRXJKW�DERXW�LQ�WKDW�FRQWH[W��,�JXHVV�ORRNLQJ�
DW�WKHP�RQ�WKH�KRRI��DV�WKDW¶V�ZKDW�ZH¶UH�GRLQJ�KHUH��,�DP�D�ELW�FRQFHUQHG�WKDW�WKH�
<XNRV6LEQHIW�QXPEHU�LV�YHU\�GLIIHUHQW�WR�WKH�<XNRV�QXPEHU��VLQFH�WKH�WKHRU\�RI�0U�
.DF]PDUHN¶V�DQDO\VLV�RI�KRZ�<XNRV6LEQHIW�FUHDWHG�YDOXH�LV�OLPLWHG�WR�VRPH�V\QHUJLHV�
ZKLFK�KH�GRHVQ¶W�WKLQN�DUH�YHU\�ELJ��,Q�DGGLWLRQ�,�ZRXOG�KDYH�WR�GR�D�ELW�PRUH�DQDO\VLV��,�
WKLQN��WR�WU\�DQG�VWXG\��LI�ZH�ORRN�DW�ILJXUH�����WKH����ELOOLRQ�IRU�<XNRV��KRZ�WKDW�UHODWHV�WR�
ZKDW�LW�ZDV�LQ�������KRZ�RLO�SULFHV�KDYH�FKDQJHG�RYHU�WKDW�SHULRG��6R�,�KDYHQ¶W�GRQH�
HQRXJK�DQDO\VLV�RQ�WKHVH�WR�HQGRUVH�WKHP�LQ�WKDW�VHQVH��DQG�,�GRQ¶W�WKLQN�LW�ZRXOG�EH�
UHVSRQVLEOH�RI�PH�WR�HQGRUVH�WKHP�IRU�D�SXUSRVH�WKDW�WKH\�ZHUHQ¶W�UHSRUWHG�LQ�WKDW�ILJXUH�DV�
EHLQJ�XVHIXO�IRU�´�

�
��������7KHVH�SDVVDJHV�VKRZ�WKDW�DOWKRXJK�'RZ�VWUHVVHG�WKDW�.DF]PDUHN
V�
FRPSDUDEOH�FRPSDQLHV�
PHWKRG
��DV�FRUUHFWHG�E\�KLP��GLG�QRW�UHVXOW�LQ�D�YDOXDWLRQ�WKDW�KDG�KLV�IXOO�EDFNLQJ��ZKLFK�WKH�7ULEXQDO�
UHFRJQLVHG�LQ�WKH�)LQDO�$ZDUG�QR���������KH�FRQVLGHUHG�WKH�UHVXOW�WR�EH�D�
XVHIXO�YDOXDWLRQ
�DW�WKH�VDPH�
WLPH��'RZ
V�DQVZHU�GXULQJ�WKH�KHDULQJ��TXRWHG�DERYH��GRHV�QRW�LQGLFDWH�WKDW�KH�VWLOO�KDG�DQ\�FRQFUHWH�
SRLQWV�RI�FULWLFLVP��LW�PHUHO\�VKRZV�WKDW�KH�ZRXOG�OLNH�WR�FDUU\�RXW�D�IXUWKHU�DQDO\VLV�RI�RQH�RU�WZR�
SRLQWV�ZLWK�UHVSHFW�WR�WKH�YDOXH�RI�<XNRV��8QGHU�WKHVH�FLUFXPVWDQFHV��WKH�7ULEXQDO�ZDV�DEOH�WR�
FRQVLGHU�WKDW�LW�ZRXOG�WDNH�WKH�YDOXH�FDOFXODWHG�E\�'RZ�DV�LWV�VWDUWLQJ�SRLQW��+DG�'RZ�EHHQ�RI�WKH�
RSLQLRQ�WKDW�IXUWKHU�FRUUHFWLRQV�VKRXOG�EH�PDGH�WR�WKH�YDOXH�FDOFXODWHG�E\�.DF]PDUHN��RU�KDG�KH�
ZLVKHG�WR�HVWDEOLVK�D�YDOXDWLRQ�RI�<XNRV�WKDW�KDG�KLV�IXOO�EDFNLQJ��WKHUH�ZDV�QRWKLQJ�WR�SUHYHQW�KLP�
IURP�GRLQJ�VR�LQ�KLV�UHSRUW��6LQFH�'RZ�GLG�QRW�GR�VR��WKH�5XVVLDQ�)HGHUDWLRQ�FDQQRW�UHSURDFK�WKH�
7ULEXQDO�IRU�XVLQJ�WKH�.DF]PDUHN�YDOXH�FRUUHFWHG�E\�'RZ��,Q�DQ\�FDVH��WKLV�LV�QRW�D�VXUSULVH�GHFLVLRQ��
7KH�86'��������ELOOLRQ�YDOXH�RI�<XNRV�DV�DW����1RYHPEHU������ZDV�GLVFXVVHG�GXULQJ�WKH�KHDULQJ�RQ�
GD\����DQG�WKH�5XVVLDQ�)HGHUDWLRQ�FDQ�KDUGO\�EH�VXUSULVHG�E\�WKH�IDFW�WKDW�WKH�7ULEXQDO�WRRN�DV�LWV�
VWDUWLQJ�SRLQW�D�UHVXOW�IURP�WKH�UHSRUW�RI�LWV�RZQ�H[SHUW��
�
��������7KH�5XVVLDQ�)HGHUDWLRQ�LV�IXUWKHUPRUH�RI�WKH�RSLQLRQ�WKDW�WKH�7ULEXQDO�VKRXOG�QRW�KDYH�
FDOFXODWHG�WKH�YDOXH�RI�<XNRV�DV�DW����-XQH������E\�DSSO\LQJ�WKH�576�2LO�DQG�*DV�LQGH[��DW�OHDVW�QRW�
ZLWKRXW�FRQVXOWLQJ�WKH�SDUWLHV��1HLWKHU�RI�WKH�SDUWLHV�KDG�SURSRVHG�RU�HQGRUVHG�WKLV�DSSURDFK��VR�WKH�
7ULEXQDO�VKRXOG�KDYH�JLYHQ�WKH�SDUWLHV�WKH�RSSRUWXQLW\�WR�FRPPHQW�WKHUHRQ��DFFRUGLQJ�WR�WKH�5XVVLDQ�
)HGHUDWLRQ��7KH�&RXUW�RI�$SSHDO�GRHV�QRW�IROORZ�WKH�5XVVLDQ�)HGHUDWLRQ�LQ�WKLV�UHVSHFW��7KH�7ULEXQDO�
FRQVLGHUHG�WKDW�ERWK�SDUWLHV�UHIHUUHG�WR�WKH�576�2LO�DQG�*DV�LQGH[�DV�D�UHOLDEOH�PHDVXUH�RI�FKDQJHV�LQ�
WKH�YDOXH�RI�5XVVLDQ�RLO�DQG�JDV�FRPSDQLHV��DQG�WKDW�WKH\�DOVR�XVHG�WKH�LQGH[�LQ�WKHLU�FDOFXODWLRQV�WR�
PRYH�FHUWDLQ�YDOXDWLRQV�IURP�RQH�GDWH�WR�DQRWKHU��)LQDO�$ZDUG�QR���������'XULQJ�WKH�KHDULQJ��'RZ�
DOVR�FRQILUPHG�WKDW�WKH�576�2LO�DQG�*DV�LQGH[�ZDV�D�UHOLDEOH�LQGH[�RI�FKDQJHV�LQ�WKH�YDOXH�RI�VKDUHV�
LQ�5XVVLDQ�FRPSDQLHV�DQG�WKDW�KH�KDG�XVHG�LW�KLPVHOI��7UDQVFULSW�+HDULQJV�GD\����SS����������,Q�VR�IDU�
DV�WKH�5XVVLDQ�)HGHUDWLRQ�DUJXHV�WKDW�WKH�7ULEXQDO�UHMHFWHG�WKH�DSSOLFDWLRQ�RI�WKLV�LQGH[�RQ�WKH�JURXQGV�
WKDW�LW�ZDV�LQYRNHG�E\�+9<�WRR�ODWH�LQ�WKH�SURFHHGLQJV�����WKH�&RXUW�RI�$SSHDO�GRHV�QRW�FRQFXU��6XFK�
DQ�RSLQLRQ�FDQQRW�EH�LQYRNHG�IURP�WKH�SDVVDJH�FLWHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ��)LQDO�$ZDUG�QR��
�������LQ�ZKLFK�WKH�7ULEXQDO�UHMHFWV�VRPH�
VHFRQGDU\�HYDOXDWLRQV
�IRU�WKLV�UHDVRQ��1RU�GRHV�WKH�&RXUW�
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RI�$SSHDO�IROORZ�WKH�DUJXPHQW�RI�WKH�5XVVLDQ�)HGHUDWLRQ��'HIHQFH�RI�$SSHDO�QR�������WKDW�WKH�
7ULEXQDO�PLVUHSUHVHQWHG�WKH�IDFWV�E\�ILQGLQJ�WKDW�ERWK�SDUWLHV�KDG�LQGLFDWHG�WKH�576�2LO�DQG�*DV�LQGH[�
DV�D�UHOLDEOH�LQGLFDWRU��,QGHHG��LW�IROORZV�IURP�WKH�VWDWHPHQWV�PDGH�E\�WKH�5XVVLDQ�)HGHUDWLRQ
V�H[SHUW�
'RZ�DW�WKH�KHDULQJ�RI�WKH�7ULEXQDO��DOVR�TXRWHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ��WKDW�KH�FRQVLGHUHG�VDLG�
,QGH[�
E\�GHILQLWLRQ
�DV�D�UHOLDEOH�LQGH[�RI�
5XVVLDQ�VKDUH�FRPSDQLHV
�FKDQJHV
��(YHQ�LI�LW�LV�WUXH�WKDW�KH�
FRXOG�QRW�IRUHVHH�KRZ�WKH�7ULEXQDO�ZRXOG�VXEVHTXHQWO\�DSSO\�WKLV�LQGH[��WKLV�GRHV�QRW�LQYDOLGDWH�WKLV�
VWDWHPHQW�DERXW�WKH�QDWXUH�RI�WKH�LQGH[�DV�VXFK��$JDLQVW�WKLV�EDFNJURXQG��WKH�7ULEXQDO�ZDV�IUHH�WR�
DGMXVW�WKH�YDOXH�RI�<XNRV�LQ������WR����-XQH������XVLQJ�WKH�576�2LO�DQG�*DV�LQGH[���
�
��������$OVR�ZLWK�UHJDUG�WR�WKH�FDOFXODWLRQ�RI�WKH�ORVW�GLYLGHQGV��WKH�7ULEXQDO�KDV��DFFRUGLQJ�WR�WKH�
5XVVLDQ�)HGHUDWLRQ��GHYHORSHG�LWV�
RZQ�PHWKRG
�WR�ILOO�JDSV�LQ�WKH�FDVH�ILOH��)LUVW��WKH�5XVVLDQ�
)HGHUDWLRQ�FULWLFLVHV�WKH�IDFW�WKDW�WKH�7ULEXQDO�XVHG�WKH�ILJXUHV�IURP�.DF]PDUHN
V�'&)�PRGHO�IRU�WKLV�
FDOFXODWLRQ��7KLV�FULWLFLVP�LV�XQIRXQGHG��7KH�IDFW�WKDW�WKH�7ULEXQDO�UHMHFWHG�.DF]PDUHN
V�'&)�PRGHOV�
EHFDXVH�WKH\�QRW�UHOLDEOH�HQRXJK�WR�GHWHUPLQH�WKH�YDOXH�RI�<XNRV�GRHV�QRW�PHDQ�WKDW�WKH�7ULEXQDO�ZDV�
QRW�DOORZHG�WR�XVH�FHUWDLQ�GDWD�IURP�WKHP�IRU�WKH�FDOFXODWLRQ�RI�WKH�ORVW�GLYLGHQGV��7KH�7ULEXQDO�
H[SUHVVO\�SRLQWV�RXW�WKDW�LW�XVHG�GDWD�IURP�.DF]PDUHN
V�UHSRUWV�IRU�WKH�FDOFXODWLRQ�RI�GLYLGHQGV�IRU�WKH�
SHULRG������������ZKLFK�ZHUH�EDVHG�RQ�KLVWRULFDO�GDWD�DQG�ZHUH�WKHUHIRUH�QRW�EDVHG�RQ�IRUHFDVWV�DQG�
SURMHFWLRQV��7KH�IDFW�WKDW�WKH�7ULEXQDO�KDG�UHMHFWHG�WKH�'&)�PRGHOV�EHFDXVH�WKH\�ZHUH�EDVHG�RQ�
SUHGLFWLRQV�DQG�SURMHFWLRQV�GLG�QRW�SUHYHQW�LW�IURP�XVLQJ�WKH�KLVWRULFDO�GDWD�IRU�WKH�FDOFXODWLRQ�RI�WKH�
ORVW�GLYLGHQGV��7KH�5XVVLDQ�)HGHUDWLRQ�DOVR�DUJXHV�WKDW�WKH�GDWD�LQ�RQH�RI�.DF]PDUHN
V�PRGHOV�DUH�WRR�
KLJK��+RZHYHU��WKH�5XVVLDQ�)HGHUDWLRQ�ORVHV�VLJKW�RI�WKH�IDFW�WKDW�WKH�7ULEXQDO�RQO\�XVHG�WKH�GLYLGHQGV�
FDOFXODWHG�DFFRUGLQJ�WR�WKH�.DF]PDUHN�PRGHO�DV�D�VWDUWLQJ�SRLQW�IRU�IXUWKHU�FDOFXODWLRQV�DQG�WKDW��
SUHFLVHO\�EHFDXVH�LW�FRXOG�QRW�FRPSOHWHO\�VHSDUDWH�WKH�KLVWRULFDO�GDWD�IURP�WKH�'&)�PHWKRG��ULJKWO\�
FULWLFLVHG�E\�'RZ�DFFRUGLQJ�WR�WKH�7ULEXQDO��LW�ILQDOO\���IROORZLQJ�'RZ
V�FULWLFLVP�DQG�DIWHU�DSSO\LQJ�
VRPH�RI�LWV�RZQ�FRUUHFWLRQV��VHH�)LQDO�$ZDUG�QRV������������DQG���������DSSOLHG�D�GLVFRXQW�RI�RYHU�
86'����ELOOLRQ�WR�WKRVH�ILJXUHV��7KH�IDFW�WKDW�'RZ�KDG�LQGLFDWHG�WKDW�KH�GLG�QRW�HQGRUVH�WKH�
.DF]PDUHN�PHWKRG�GLG�QRW��RI�FRXUVH��SUHYHQW�WKH�7ULEXQDO�IURP�DSSO\LQJ�ERWK�WKH�PHWKRG�DQG�WKH�
FRUUHFWLRQV�WKHUHWR�SURSRVHG�E\�'RZ��&RQWUDU\�WR�ZKDW�WKH�5XVVLDQ�)HGHUDWLRQ�DUJXHV�����WKH�7ULEXQDO�
GHWHUPLQHG�WKH�ORVW�GLYLGHQGV�EDVHG�RQ�LWV�RZQ�DVVHVVPHQW�DQG�GLG�QRW�UHO\�RQ�D�µYDOXDWLRQ¶�RI�WKH�
YDOXH�RI�<XNRV�E\�'RZ��
�
��������7KH�5XVVLDQ�)HGHUDWLRQ�VXEVHTXHQWO\�DUJXHV�WKDW�WKH�KLVWRULFDO�LQIRUPDWLRQ�ZDV�QRW�
LQIRUPDWLRQ�UHJDUGLQJ�<XNRV��DV�<XNRV�QR�ORQJHU�H[LVWHG��EXW�LQIRUPDWLRQ�GHULYHG�IURP�WKH�UHVXOWV�RI�
WKH�PDLQ�<XNRV�VXEVLGLDULHV�ZKLFK�QRZ�KDG�D�QHZ�RZQHU��.DF]PDUHN�LV�VDLG�WR�KDYH�GHULYHG�WKHVH�
ILJXUHV�IURP�YDULRXV�VRXUFHV��WKHQ�
VWUXQJ�WKHVH�WRJHWKHU
�DQG�WKHQ�DGPLWWHG�WKDW�WKH\�ZHUH�FRQVWUXFWHG�
LQ�KLQGVLJKW��7KLV�DUJXPHQW�IDLOV��EHFDXVH�WKH�7ULEXQDO�DSSDUHQWO\�FRQVLGHUHG�WKDW�WKH��KLVWRULFDO��GDWD�
GHULYHG�IURP�WKH�IRUPHU�VXEVLGLDULHV�ZHUH�UHOLDEOH�HQRXJK�WR�EH�XVHG�DV�D�VWDUWLQJ�SRLQW�IRU�HVWLPDWLQJ�
WKH�ORVW�GLYLGHQGV��7KH�7ULEXQDO�ZDV�IUHH�WR�GR�VR�LQ�YLHZ�RI�WKH�IUHHGRP�LW�KDG�LQ�HVWLPDWLQJ�WKH�
H[WHQW�RI�WKH�GDPDJH��)RU�WKH�UHVW��LW�LV�D�VXEVWDQWLYH�DVVHVVPHQW�RI�WKH�HYLGHQFH�DYDLODEOH�ZKLFK�
FDQQRW�EH�WHVWHG�LQ�WKHVH�VHWWLQJ�DVLGH�SURFHHGLQJV���
�
��������7KH�5XVVLDQ�)HGHUDWLRQ�DOVR�DUJXHV�WKDW�WKH�7ULEXQDO�VKRXOG�KDYH�DVNHG�WKH�SDUWLHV�WR�SURYLGH�
LQIRUPDWLRQ�RQ�WKH�K\SRWKHWLFDO�UHVXOWV�IRU�WKH�SHULRG������WR����-XQH������DV�QR�KLVWRULFDO�
LQIRUPDWLRQ�ZDV�DYDLODEOH�IRU�WKDW�SHULRG��7KLV�UHSURDFK�IDLOV��7KH�SDUWLHV�FRXOG�DQG�VKRXOG�KDYH�WDNHQ�
LQWR�DFFRXQW�WKDW�WKH�7ULEXQDO�ZRXOG�KDYH�ZDQWHG�WR�FDOFXODWH�WKH�DPRXQW�RI�ORVW�GLYLGHQGV�XS�WR�WKH�
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)LQDO�$ZDUG��EHFDXVH�+9<�KDG�DUJXHG�WKDW�WKH�GDPDJH�VKRXOG�EH�FDOFXODWHG�XS�WR�DQG�LQFOXGLQJ�WKDW�
GDWH�WR�WKH�H[WHQW�WKDW�LW�ZRXOG�H[FHHG�WKH�GDPDJH�DV�RI�WKH�GDWH�RI�WKH�H[SURSULDWLRQ��7KH�5XVVLDQ�
)HGHUDWLRQ�FRXOG�WKHUHIRUH�KDYH�JLYHQ�LWV�RZQ�YLHZ�RQ�WKH�FDOFXODWLRQ�RI�GLYLGHQGV�IRU�WKH�SHULRG������
WR����-XQH�������,WV�IDLOXUH�WR�GR�VR�GLG�QRW�KDYH�WR�SUHYHQW�WKH�7ULEXQDO�IURP�FDUU\LQJ�RXW�WKH�
QHFHVVDU\�FDOFXODWLRQV�LQGHSHQGHQWO\�RQ�WKH�EDVLV�RI�WKH�LQIRUPDWLRQ�LQ�WKH�ILOH��VRPHWKLQJ�ZKLFK�WKH�
7ULEXQDO�DSSDUHQWO\�FRQVLGHUHG�LWVHOI�FDSDEOH�RI�GRLQJ��
�
�������� ,Q�WKH�6XPPRQV��QRV������������WKH�5XVVLDQ�)HGHUDWLRQ�PDNHV�VXEVWDQWLYH�FULWLFLVP�RI�WKH�
ZD\�LQ�ZKLFK�WKH�7ULEXQDO�FDOFXODWHG�WKH�DPRXQW�RI�WKH�ORVW�GLYLGHQGV��7KH�5XVVLDQ�)HGHUDWLRQ
V�
FULWLFLVP�DPRXQWV�WR�WKH�7ULEXQDO�KDYLQJ�EDVHG�LWV�RSLQLRQ�RQ�GDWD�WKDW�ZHUH�QRW�VXSSRUWHG�E\�'RZ��
ZKHUHDV�.DF]PDUHN
V�ILJXUHV�FRQWDLQHG�QXPHURXV�HUURUV�DQG�OHG�WR�LPSODXVLEOH�UHVXOWV��)LUVW��WKLV�
FULWLFLVP�IDLOV�WR�UHFRJQLVH�WKDW�WKH�LVVXH�LQ�WKLV�VHWWLQJ�DVLGH�FDVH�LV�QRW�ZKHWKHU�WKH�RSLQLRQ�RI�WKH�
7ULEXQDO�RQ�WKH�GDPDJH�LV�RSHQ�WR�FULWLFLVP�RU�ZKHWKHU�LW�FDOFXODWHG�WKH�GDPDJH�FRUUHFWO\��$W�LVVXH�LV�
ZKHWKHU�RQH�RU�PRUH�RI�WKH�JURXQGV�IRU�VHWWLQJ�DVLGH�RI�$UWLFOH���������'&&3�KDYH�RFFXUUHG��7KH�
ODWWHU�LV�QRW�GHPRQVWUDWHG�E\�WKLV�DUJXPHQW�RI�WKH�5XVVLDQ�)HGHUDWLRQ��6HFRQG��WKH�5XVVLDQ�)HGHUDWLRQ�
IDLOV�WR�UHFRJQLVH�WKH�IUHHGRP�WKH�7ULEXQDO�KDG�LQ�HVWLPDWLQJ�WKH�GDPDJH��,Q�WKH�SUHVHQW�FDVH��WKH�LVVXH�
DW�VWDNH�ZDV�WR�GHWHUPLQH�WKH�GLYLGHQGV�WKDW�<XNRV�ZRXOG�KDYH�SDLG�LQ�WKH�K\SRWKHWLFDO�HYHQW�WKDW�LW�
ZDV�QRW�H[SURSULDWHG�DQG�OLTXLGDWHG��DQG�WKXV�ZRXOG�KDYH�EHHQ�DEOH�WR�FRQWLQXH�UXQQLQJ�LWV�EXVLQHVV�
DQG�SD\LQJ�GLYLGHQGV��7KH�GHWHUPLQDWLRQ�RI�WKDW�GDPDJH�LV�LQHYLWDEO\�RQO\�DQ�DSSUR[LPDWLRQ��LW�LV�
XQDYRLGDEOH�WKDW�GDWD�ZLOO�EH�XVHG�IRU�WKDW�SXUSRVH�ZKLFK��DOWKRXJK�VXLWDEOH��LV�QRW�RSWLPDO��
$SSDUHQWO\��WKH�7ULEXQDO�IHOW�WKDW�IXUWKHU�GHEDWH�ZRXOG�QRW�FRQWULEXWH�WR�WKH�IRUPDWLRQ�RI�LWV�RSLQLRQ�
DQG�WKDW�LW�FRXOG�HVWLPDWH�WKH�GDPDJH�LQ�WKLV�UHVSHFW�RQ�WKH�EDVLV�RI�WKH�GDWD�DYDLODEOH��
�
��������7KH�5XVVLDQ�)HGHUDWLRQ�DOVR�DFFXVHV�WKH�7ULEXQDO�RI�KDYLQJ�DGMXVWHG�WKH�GLYLGHQGV�GRZQZDUGV�
GXH�WR�WKUHH�DGGLWLRQDO�ULVN�IDFWRUV��FI��JURXQG�������Q��DERYH���$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��
WKHVH�ZHUH�XQVXEVWDQWLDWHG�VXUSULVH�GHFLVLRQV��%H�WKDW�DV�LW�PD\��JLYHQ�WKDW�WKRVH�DGGLWLRQDO�ULVNV�
XQGHQLDEO\�OHG�WR�D�UHGXFWLRQ�LQ�WKH�DPRXQW�RI�ORVW�GLYLGHQGV��WKH�5XVVLDQ�)HGHUDWLRQ�KDV�QR�LQWHUHVW�LQ�
WKLV�FRPSODLQW��$SDUW�IURP�WKDW��WKH�7ULEXQDO�WRRN�WKRVH�ULVNV�LQWR�DFFRXQW�LQ�UHVSRQVH�WR�WKH�5XVVLDQ�
)HGHUDWLRQ
V�UHPDUN�WKDW�H[SURSULDWLRQ�QRW�RQO\�GHSULYHV�WKH�RZQHU�RI�WKH�YDOXH�RI�WKH�SURSHUW\��EXW�
DOVR�RI�WKH�ULVN�DGKHUHQW�WR�RZQHUVKLS��)LQDO�$ZDUG�QR���������7R�WKH�H[WHQW�WKDW�WKH�5XVVLDQ�
)HGHUDWLRQ�FRPSODLQV�WKDW�WKH�7ULEXQDO�KDV�IDLOHG�WR�MXVWLI\�LW�FDOFXODWHG�D�KLJKHU�GLYLGHQG�WKDQ�'RZ�
GLG�IRU�WKH�\HDUV������������DQG�������WKH�&RXUW�RI�$SSHDO�SRLQWV�RXW�WKDW�WKH�ILJXUHV�LQFOXGHG�LQ�WKH�

'RZ
�FROXPQ�DUH�WKH�ILJXUHV�RI�.DF]PDUHN�LQFRUSRUDWLQJ�all�RI�'RZ
V�FRUUHFWLRQV��VHH�ERWWRP�RI�
$SSHQGL[�7����ZKHUHDV�WKH�7ULEXQDO�KDV�QRW�DFFHSWHG�DOO�RI�'RZ
V�FRUUHFWLRQV��)LQDO�$ZDUG�QR���������
�
��������7KH�5XVVLDQ�)HGHUDWLRQ�IXUWKHU�DUJXHV�WKDW�WKH�7ULEXQDO
V�
QHZ�GDPDJHV�PHWKRG
�KDV�UHVXOWHG�
LQ�WKH�DZDUG�RI�ELOOLRQV�RI�GROODUV�RI�XQMXVWLILHG�GDPDJHV�E\�VLJQLILFDQWO\�RYHUHVWLPDWLQJ�WKH�ORVW�
GLYLGHQGV��,Q�VXPPDU\��WKH�DUJXPHQW�RI�WKH�5XVVLDQ�)HGHUDWLRQ�ERLOV�GRZQ�WR�WKH�IROORZLQJ��7KH�
YDOXH�RI�<XNRV�KDV�EHHQ�LQGH[HG�E\�WKH�7ULEXQDO�XVLQJ�WKH�576�2LO�DQG�*DV�LQGH[�DQG�WKLV�YDOXH�
IROORZV�WKH�FKDQJHV�LQ�WKH�HTXLW\�YDOXH�RI�WKH�FRPSDQLHV�LQFOXGHG�LQ�WKLV�LQGH[��7KH�ORVW�GLYLGHQGV�
FDOFXODWHG�E\�WKH�7ULEXQDO�DUH�QRQHWKHOHVV�VLJQLILFDQWO\�KLJKHU�WKDQ�WKH�GLYLGHQGV�SDLG�GXULQJ�WKH�VDPH�
SHULRG�E\�WKH�FRPSDQLHV�LQFOXGHG�LQ�WKDW�LQGH[��+RZHYHU��WKH�JURZWK�LQ�D�FRPSDQ\
V�HTXLW\�YDOXH�LV�
LQYHUVHO\�SURSRUWLRQDO�WR�WKH�H[WHQW�WR�ZKLFK�LW�SD\V�GLYLGHQGV��WKH�PRUH�GLYLGHQG�SDLG��WKH�OHVV�WKH�
LQFUHDVH�LQ�HTXLW\�DQG�YLFH�YHUVD��$V�D�UHVXOW��DOO�RWKHU�IDFWRUV�EHLQJ�HTXDO��D�FRPSDQ\�ZKRVH�HTXLW\�
YDOXH�JURZV�E\�WKH�VDPH�SHUFHQWDJH�DV�WKDW�RI�WKH�SHHU�FRPSDQLHV��LQFOXGHG�LQ�WKH�VDPH�LQGH[��FDQQRW�



&DVH�QXPEHU������������������� �

� � �
�
� � ����
�

��
�

SD\�RXW�D�KLJKHU�SHUFHQWDJH�RI�GLYLGHQGV�WKDQ�WKRVH�SHHU�FRPSDQLHV��.DF]PDUHN�KDV�DOVR�
DFNQRZOHGJHG�WKH�OLQN�EHWZHHQ�GLYLGHQGV�SDLG�DQG�HTXLW\�YDOXH��7KH�7ULEXQDO�PDGH�D�IXQGDPHQWDO�
HUURU�E\�HIIHFWLYHO\�GRXEOH�FRXQWLQJ�SDUW�RI�<XNRV
��K\SRWKHWLFDO��GLYLGHQGV�QRW�RQO\�DV�GLYLGHQGV��EXW�
DOVR�DV�SDUW�RI�+9<
V�VWDNH�LQ�<XNRV
��K\SRWKHWLFDO��HTXLW\�YDOXH��$V�D�UHVXOW��WKH�7ULEXQDO�DZDUGHG�
PRUH�WKDQ�86'����ELOOLRQ�LQ�ORVW�GLYLGHQGV�DQG�PRUH�WKDQ�86'�����ELOOLRQ�LQ�HTXLW\�YDOXH�ZLWKRXW�DQ\�
HFRQRPLF�EDVLV��7KH�7ULEXQDO
V�GHFLVLRQ�WR�GHWHUPLQH�GLYLGHQGV�DQG�HTXLW\�YDOXH�LQGHSHQGHQWO\�RI�
HDFK�RWKHU�FRXOG�QRW�EH�IRUHVHHQ�DQG�ZDV�WDNHQ�ZLWKRXW�JLYLQJ�WKH�SDUWLHV�WKH�RSSRUWXQLW\�WR�EH�KHDUG��
7KLV�UHVXOWHG�LQ�D�VXUSULVH�GHFLVLRQ��ZKLFK�FRQVWLWXWHG�D�YLRODWLRQ�RI�WKH�PDQGDWH�ZLWKLQ�WKH�PHDQLQJ�
RI�$UWLFOH���������F��'&&3��DV�ZHOO�DV�D�YLRODWLRQ�RI�SXEOLF�RUGHU�XQGHU�$UWLFOH���������H��'&&3��
DFFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��
�
��������7KH�&RXUW�RI�$SSHDO�LV�RI�WKH�RSLQLRQ�WKDW�WKHUH�KDV�QRW�EHHQ�D�VXUSULVH�GHFLVLRQ��$V�
FRQVLGHUHG�DERYH��+9<�KDG�FODLPHG�GDPDJHV�FRQVLVWLQJ�RI�WZR�FRPSRQHQWV���L��WKH�YDOXH�RI�<XNRV�
�DV�DW�WKH�GDWH�RI�H[SURSULDWLRQ�RU�WKH�GDWH�RI�WKH�)LQDO�$ZDUG��ZKLFKHYHU�DZDUGV�WKH�KLJKHVW�GDPDJHV��
DQG��LL��WKH�ORVW�GLYLGHQGV�XS�WR�WKDW�GDWH��,I�WKH�5XVVLDQ�)HGHUDWLRQ�RU�LWV�H[SHUW�'RZ�ZHUH�RI�WKH�
RSLQLRQ�WKDW�WKHVH�QXPEHUV�QHFHVVDULO\�LQIOXHQFH�HDFK�RWKHU��LQ�SDUWLFXODU�LQ�WKH�VLWXDWLRQ�ZKHUH�WKH�
576�2LO�DQG�*DV�LQGH[�LV�DSSOLHG�WR�WKH�YDOXH�RI�<XNRV��WKH\�KDG�HYHU\�RSSRUWXQLW\�WR�EULQJ�WKLV�WR�
WKH�DWWHQWLRQ�RI�WKH�7ULEXQDO��,QGHHG��WKH\�VKRXOG�KDYH�WDNHQ�LQWR�DFFRXQW�WKDW�WKH�7ULEXQDO�ZRXOG�
DZDUG�WKH�GDPDJHV�RQ�WKH�EDVLV�FODLPHG�E\�+9<�DQG�WKDW�WKH�576�2LO�DQG�*DV�LQGH[�ZRXOG�EH�
DSSOLHG�WR�FDOFXODWH�WKH�YDOXH�RQ�WKH�UHOHYDQW�YDOXDWLRQ�GDWH��VHH�JURXQG��������DERYH���(YHQ�LI�LW�ZHUH�
WKH�FDVH�WKDW�WKH�7ULEXQDO�ZURQJO\�RYHUORRNHG�VXFK�D�FRQQHFWLRQ��WKLV�ZRXOG�DW�PRVW�EH�D�VXEVWDQWLYH�
HUURU�LQ�WKH��UHDVRQLQJ�RI�WKH��GDPDJH�FDOFXODWLRQ��ZKLFK�LQ�LWVHOI�FDQQRW�OHDG�WR�WKH�VHWWLQJ�DVLGH�RI�
WKH�<XNRV�$ZDUGV��EXW�QRW�D�VXUSULVH�GHFLVLRQ���
�
��������7KH�RWKHU�DUJXPHQWV�SXW�IRUZDUG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�LQ�WKLV�UHVSHFW�HQWDLO�VXEVWDQWLYH�
FULWLFLVP�RI�WKH�GHFLVLRQ�RI�WKH�7ULEXQDO��6XFK�FULWLFLVP��HYHQ�LI�ZHOO�IRXQGHG��GRHV�QRW�SURYLGH�D�
JURXQG�IRU�VHWWLQJ�DVLGH�����,Q�DGGLWLRQ��WKH�FULWLFLVP�PDGH�E\�WKH�5XVVLDQ�)HGHUDWLRQ�LV�ODUJHO\�KLJKO\�
WKHRUHWLFDO�LQ�QDWXUH��ZKHUHDV�LW�DVVXPHV�LQ�LWV�DUJXPHQW�WKDW�
DOO�RWKHU�IDFWRUV�DUH�HTXDO
��,W�LV�XQFOHDU�
ZK\�WKLV�VKRXOG�EH�DVVXPHG��,W�LV�DOVR�XQFOHDU�ZK\�LW�VKRXOG�EH�DVVXPHG�WKDW�WKH�HTXLW\�YDOXH�RI�WKH�
FRPSDQLHV�LQFOXGHG�LQ�WKH�576�2LO�DQG�*DV�LQGH[�ZRXOG�JURZ�DW�WKH�VDPH�UDWH�DV�<XNRV��&RQWUDU\�WR�
ZKDW�WKH�5XVVLDQ�)HGHUDWLRQ�DSSDUHQWO\�DVVXPHV��QR�VXFK�ILQGLQJ�LV�LPSOLHG�E\�WKH�7ULEXQDO
V�GHFLVLRQ�
WR�DSSO\�WKH�576�2LO�DQG�*DV�LQGH[�WR�WKH�YDOXH�RI�<XNRV��7KH�7ULEXQDO�PHUHO\�XVHG�WKLV�LQGH[�WR�

WUDQVODWH
�WKH�YDOXH�RI�<XNRV�DV�DW����1RYHPEHU������WR�LWV�YDOXH�DV�DW����-XQH�������ZKHUHE\�WKH�
YDOXH�ZDV�DGMXVWHG�GRZQZDUGV�IURP�86'��������ELOOLRQ�DV�DW����1RYHPEHU������WR�86'��������
ELOOLRQ�DV�DW����-XQH�������)LQDO�$ZDUG�QR���������7KH�DSSOLFDWLRQ�RI�WKLV�LQGH[��ZKLFK�DFFRUGLQJ�WR�
WKH�7ULEXQDO�LV�EDVHG�RQ�WKH�SULFHV�RI�VKDUHV�WUDGHG�RQ�WKH�0RVFRZ�VWRFN�H[FKDQJH��FDQQRW�EH�OLQNHG�
WR�WKH�IDU�UHDFKLQJ�FRQFOXVLRQV�RQ�WKH�UDWLR�EHWZHHQ�WKH�HTXLW\�YDOXH�DQG�GLYLGHQG�FXUUHQWO\�DUJXHG�E\�
WKH�5XVVLDQ�)HGHUDWLRQ���
�
��������)LQDOO\��WKH�5XVVLDQ�)HGHUDWLRQ�DUJXHV�WKDW�WKH�7ULEXQDO�YLRODWHG�LWV�PDQGDWH�E\�DZDUGLQJ�
GDPDJHV�EDVHG�RQ�WKH�YDOXH�RI�<XNRV�DW�WKH�GDWH�RI�WKH�)LQDO�$ZDUG��DOWKRXJK�$UWLFOH����(&7�
SURYLGHV�WKDW�FRPSHQVDWLRQ�IRU�WKH�H[SURSULDWLRQ�RI�DQ�LQYHVWPHQW�LV�HTXDO�WR�WKH��IDLU�PDUNHW�YDOXH�RI�
WKH�,QYHVWPHQW�H[SURSULDWHG�DW�WKH�WLPH�LPPHGLDWHO\�EHIRUH�WKH�([SURSULDWLRQ���0RUHRYHU��DFFRUGLQJ�
WR�WKH�5XVVLDQ�)HGHUDWLRQ��WKH�7ULEXQDO
V�FKRLFH�RI�WKH�GDWH�RI�WKH�)LQDO�$ZDUGV�LV�DUELWUDU\�DQG�
SXQLWLYH��VR�WKDW�WKH�<XNRV�$ZDUGV�PXVW�DOVR�EH�VHW�DVLGH�XQGHU�$UWLFOH���������H��'&&3���
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�
��������7KLV�DUJXPHQW�IDLOV��7KH�7ULEXQDO�KHOG�WKDW�DOWKRXJK�$UWLFOH����(&7�SURYLGHV�WKDW�LQ�WKH�HYHQW�
RI�H[SURSULDWLRQ��WKH�FRPSHQVDWLRQ�IRU�DQ�H[SURSULDWHG�LQYHVWPHQW�LV�WKH�YDOXH�
LPPHGLDWHO\�EHIRUH�WKH�
H[SURSULDWLRQ
��WKLV�SURYLVLRQ�GRHV�QRW�FRYHU�DQ�XQODZIXO�H[SURSULDWLRQ�VXFK�DV�WKH�H[SURSULDWLRQ�RI�
<XNRV��LQ�ZKLFK�FDVH�WKH�LQYHVWRU�PD\�FKRRVH�EHWZHHQ�WKH�GDWH�RI�WKH�H[SURSULDWLRQ�����'HFHPEHU�
������DQG�WKH�GDWH�RI�WKH��ILQDO��DUELWUDO�DZDUG�DV�WKH�YDOXDWLRQ�GDWH�IRU�WKH�FDOFXODWLRQ�RI�WKH�ORVV�
�)LQDO�$ZDUG�QRV�������DQG��������7KLV�LV�D�OHJDO��VXEVWDQWLYH��RSLQLRQ�RQ�KRZ�WR�GHWHUPLQH�WKH�
H[WHQW�RI�WKH�GDPDJH�LQ�WKH�SUHVHQW�FDVH��7KLV�RSLQLRQ��ZKHWKHU�FRUUHFW�RU�LQFRUUHFW��VD\V�QRWKLQJ�
DERXW�ZKHWKHU�WKH�7ULEXQDO�KDV�FRPSOLHG�ZLWK�LWV�PDQGDWH�RU�KDV�JLYHQ�SURSHU�UHDVRQV�IRU�LWV�
MXGJPHQW��7KH�IDFW�WKDW�WKLV�RSLQLRQ�UHVXOWV�LQ�WKH�DPRXQW�RI�GDPDJHV�IOXFWXDWLQJ�DFFRUGLQJ�WR�WKH�GDWH�
RI�WKH�7ULEXQDO
V�DZDUG�GRHV�QRW�QHFHVVDULO\�LPSO\�WKDW�WKH�7ULEXQDO
V�MXGJPHQW�LV�DUELWUDU\�RU�

SXQLWLYH
�LQ�QDWXUH���
�
��������7KH�PDQQHU�LQ�ZKLFK�WKH�7ULEXQDO�KDV�GHWHUPLQHG�WKH�DPRXQW�RI�GDPDJHV�GRHV�QRW�FRQVWLWXWH�D�
YLRODWLRQ�RI�LWV�PDQGDWH�DQG�WKHUHIRUH�FDQQRW�OHDG�WR�WKH�VHWWLQJ�DVLGH�RI�WKH�<XNRV�$ZDUGV��1RU�KDV�
WKH�7ULEXQDO�YLRODWHG�$UWLFOH���������'&&3�RU�$UWLFOH�������RI�WKH�81&,75$/�5XOHV��
�
������ �LLL��'HFLVLRQ�E\�JXHVVZRUN��JRLQJ�EH\RQG�WKH�DPELW�RI�WKH�OHJDO�GLVSXWH��
�
������� 7KH�5XVVLDQ�)HGHUDWLRQ�DUJXHV�WKDW�WKH�7ULEXQDO�EDVHG�LWV�GHFLVLRQ�RQ�VSHFXODWLRQ�RI�LWV�RZQ�
DERXW�ZKDW�WKH�5XVVLDQ�)HGHUDWLRQ�PLJKW�KDYH�GRQH�LQ�D�ILFWLWLRXV�VFHQDULR�UDWKHU�WKDQ�RQ�ZKDW�LW�
DFWXDOO\�GLG��7KH�5XVVLDQ�)HGHUDWLRQ�DGGXFHV�IRXU�GHFLVLRQV�RI�WKH�7ULEXQDO��LQ�WKDW�UHJDUG��QDPHO\���
�

D�� 7KH�5XVVLDQ�)HGHUDWLRQ�ZRXOG�LQ�DQ\�HYHQW�KDYH�LPSRVHG�WKH�ILQHV�DQG�9$7�DVVHVVPHQWV�
RQ�<XNRV�HYHQ�LI�<XNRV�KDG�WLPHO\�VXEPLWWHG�FRUUHFW�9$7�UHWXUQV�ZDUUDQWLQJ�D�UDWH�RI�
�����

�
E�� 7KH�EDQNUXSWF\�RI�<XNRV�ZDV�XQDYRLGDEOH���L��LI�<XNRV�KDG�UHSDLG�WKH�
$�/RDQ
�WR�WKH�

EDQNLQJ�FRQVRUWLXP�RQ�WLPH��WKH�5XVVLDQ�)HGHUDWLRQ�ZRXOG�KDYH�IRXQG�VRPH�RWKHU�UHDVRQ�
WR�SURYRNH�WKH�EDQNUXSWF\�RI�<XNRV��DQG��LL��HYHQ�LI�<XNRV�KDG�QRW�PDGH�WKUHDWV�WR�
SRWHQWLDO�EX\HUV�SULRU�WR�WKH�<1*�DXFWLRQ��WKH�DXFWLRQ�SURFHHGV�ZRXOG�QRW�KDYH�EHHQ�DQ\�
KLJKHU���

�
F�� 7KH�5XVVLDQ�)HGHUDWLRQ�ZRXOG�KDYH�JLYHQ�EHKLQG�WKH�VFHQHV�LQVWUXFWLRQV�WR�5RVQHIW�

UHJDUGLQJ�WKH�FRPPHQFHPHQW�RI�<XNRV
�EDQNUXSWF\�DQG�5RVQHIW
V�ELGV�IRU�<XNRV
�DVVHWV�
LQ�WKH�VXEVHTXHQW�EDQNUXSWF\�DXFWLRQV���

�
G�� 7KH�7ULEXQDO�KDV�VSHFXODWHG�DV�WR�WKH�DOORFDWLRQ�RI�WKH�LQFRPH�RI�<XNRV
�VKDP�FRPSDQLHV�

WR�<XNRV�LWVHOI���
�
,Q�WDNLQJ�WKHVH�GHFLVLRQV��WKH�7ULEXQDO�QRW�RQO\��D��YLRODWHG�LWV�PDQGDWH��$UWLFOH���������F��'&&3���
EXW�DOVR��E��IDLOHG�WR�SURYLGH�VRXQG�UHDVRQV�IRU�LWV�GHFLVLRQV��$UWLFOH���������G��'&&3��DQG��F��
YLRODWHG�WKH�ULJKW�RI�WKH�5XVVLDQ�)HGHUDWLRQ�WR�EH�KHDUG��LWV�ULJKW�WR�HTXDO�WUHDWPHQW�DQG�LWV�ULJKW�WR�DQ�
LPSDUWLDO�DQG�LQGHSHQGHQW�DUELWUDO�WULEXQDO��DQG�WKXV�YLRODWHG�SXEOLF�RUGHU��$UWLFOH���������H��'&&3���
,Q�WKLV�VHFWLRQ��WKH�&RXUW�RI�$SSHDO�ZLOO�GLVFXVV�WKH�DERYH�PHQWLRQHG�MXGJPHQWV�LQ�WKH�FRQWH[W�RI�DOO�
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WKUHH�JURXQGV�IRU�VHWWLQJ�DVLGH��)RU�WKH�UHVW��WKH�&RXUW�RI�$SSHDO�UHIHUV�WR�SDUD��������DQG�SDUDV��������
������RI�WKLV�UXOLQJ���
�
a.  The VAT assessments and fines �
�
������� 7KH�7ULEXQDO�KHOG�LQ�QR������RI�WKH�)LQDO�$ZDUG��³KDYLQJ�FRQVLGHUHG�WKH�HYLGHQFH�DQG�
DUJXPHQWV�FDQYDVVHG�DERYH´�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�ZDV�GHWHUPLQHG�WR�GR�ZKDWHYHU�LW�WDNHV�WR�
LPSRVH�9$7�DVVHVVPHQWV�RQ�<XNRV��$V�UHJDUGV�WKH�ILQHV��WKH�7ULEXQDO�UXOHG�LQ�D�VLPLODU�VHQVH�LQ�QR��
����RI�WKH�)LQDO�$ZDUG��$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��LQ�ERWK�FDVHV�WKH�7ULEXQDO�VSHFXODWHG�RQ�
D�VLWXDWLRQ�WKDW�GLG�QRW�RFFXU��,Q�WKH�RSLQLRQ�RI�WKH�&RXUW�RI�$SSHDO��WKDW�DUJXPHQW�LV�EDVHG�RQ�DQ�
LQFRUUHFW�UHDGLQJ�RI�WKH�7ULEXQDO
V�GHFLVLRQ��7KH�7ULEXQDO�ZDV�RQO\�DVNHG�ZKDW�ZRXOG�KDYH�KDSSHQHG�
LI�<XNRV�KDG�WDNHQ�FHUWDLQ�PHDVXUHV�LQ�UHODWLRQ�WR�WKH�9$7�UHWXUQV��L�H��WR�VXEPLW�FRUUHFW��WLPHO\�DQG�
GRFXPHQWHG��WD[�UHWXUQV�RU�WR�SD\�WKH�WD[�FODLP�XQGHU�SURWHVW��7KH�7ULEXQDO�UXOHG�WKDW��LQ�WKDW�
K\SRWKHWLFDO�FDVH��WKH�5XVVLDQ�)HGHUDWLRQ�ZRXOG�VWLOO�KDYH�LPSRVHG�WKH�ILQHV�DQG�9$7�DVVHVVPHQWV��
$QVZHULQJ�VXFK�D�
ZKDW�LI
�TXHVWLRQ�GRHV�QRW�YLRODWH�D�UXOH�E\�ZKLFK�WKH�7ULEXQDO�ZDV�ERXQG��LW�LV�
KRZHYHU�D�OLQN�LQ�WKH�QHFHVVDU\�FDXVDOLW\�UHDVRQLQJ�E\�ZKLFK�WKH�7ULEXQDO�ZDV�ERXQG�LQ�RUGHU�WR�
UHVSRQG�WR�WKH�DFFXVDWLRQ�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�PDGH�DJDLQVW�+9<���<XNRV�DFWHG�VHOI�
GHVWUXFWLYHO\�LQ�UHODWLRQ�WR�9$7����)LQDO�$ZDUG�QR��������7KH�7ULEXQDO
V�UXOLQJ�ZDV�EDVHG�RQ�D�
ZHLJKWLQJ�RI�WKH�YLHZV�RI�WKH�SDUWLHV�DQG�WKH�RSLQLRQV�RI�H[SHUWV�RQ�WKH�EDVLV�RI�ZKLFK�WKH�7ULEXQDO�
ILQDOO\�FRQFOXGHG�WKDW�WKH�DVVHVVPHQWV�RI�9$7�RQ�<XNRV�ZHUH�LPSURSHU��7KLV�UXOLQJ�LV�LQ�OLQH�ZLWK�WKH�

FRQFOXGLQJ�REVHUYDWLRQV
�VHW�RXW�E\�WKH�7ULEXQDO�LQ�QRV����������RI�WKH�)LQDO�$ZDUG��LQ�ZKLFK�WKH�
7ULEXQDO�DJDLQ�VXPPDULVHV�WKH�JURXQGV�IRU�LWV�FRQFOXVLRQV�DQG�WKH�JURXQGV�HODERUDWHG�HOVHZKHUH�LQ�WKH�
)LQDO�$ZDUG��+DYLQJ�FRQFOXGHG��RQ�D�QXPEHU�RI�JURXQGV��WKDW�WKH�WD[DWLRQ�RI�<XNRV�DQG�WKH�
LPSRVLWLRQ�RI�ILQHV�ZHUH�LPSURSHU��WKH�7ULEXQDO�ZDV�DOVR�DEOH�WR�FRQFOXGH��RQ�WKH�EDVLV�RI��WKH�
HYLGHQFH�DQG�DUJXPHQWV�FDQYDVVHG�DERYH���WKDW�LW�ZRXOG�QRW�KDYH�PDGH�DQ\�GLIIHUHQFH�LI�<XNRV�KDG�
VXEPLWWHG�WKH�FRUUHFW�9$7�GRFXPHQWDWLRQ���
�
������� 7KH�5XVVLDQ�)HGHUDWLRQ�KDV�DOVR�DUJXHG�WKDW�WKH�7ULEXQDO�KDV�EDVHG�LWVHOI�RQ�DQ�RZQ�RSLQLRQ�RI�
ZKDW�5XVVLDQ�OHJLVODWLRQ�VKRXOG�EH��6XPPRQV�QRV������������7KLV�DUJXPHQW�LV�EDVHG�RQ�ZKDW�WKH�
7ULEXQDO�KHOG�LQ�QR������RI�WKH�)LQDO�$ZDUG��,Q�WKDW�VHFWLRQ��WKH�7ULEXQDO�DFFHSWV�WKH�SUDFWLFDO�
MXVWLILFDWLRQ�SURSRVHG�E\�WKH�H[SHUW�.RQQRY�IRU�WKH�UHTXLUHPHQW�RI�D�PRQWKO\�TXDUWHUO\�UHWXUQ��EXW�DOVR�
QRWHV�WKDW�WKHUH�ZRXOG�EH�QR�VXFK�MXVWLILFDWLRQ�LI�WKH�9$7�UHWXUQV�KDG�DOUHDG\�EHHQ�H[DPLQHG�DQG�
DSSURYHG�E\�WKH�DXWKRULWLHV�DW�WKH�WLPH�WKH\�ZHUH��LQLWLDOO\��FODLPHG�E\�WKH�WUDGLQJ�FRPSDQLHV��
&RQWUDU\�WR�ZKDW�WKH�5XVVLDQ�)HGHUDWLRQ�DUJXHV��WKH�7ULEXQDO�LV�QRW�JLYLQJ�DQ�RSLQLRQ�RQ�ZKDW�WKH�
5XVVLDQ�OHJLVODWLRQ�VKRXOG�EH��EXW�LV�RQO\�FRPPHQWLQJ�RQ�WKH�VWDWHPHQW�RQ�WKDW�OHJLVODWLRQ�SXW�IRUZDUG�
E\�WKH�H[SHUW��,W�FDQQRW�EH�FRQFOXGHG�IURP�WKLV�WKDW�WKH�7ULEXQDO�ZDV�ELDVHG�RU�SUHMXGLFHG��,W�LV�
WKHUHIRUH�QRW�FRQWUDU\�WR�SXEOLF�RUGHU�RU�SXEOLF�PRUDOV��0RUHRYHU��WKH�ILQDO�FRQFOXVLRQ�LQ�QR������RI�
WKH�)LQDO�$ZDUG�LV�EDVHG�RQ�VHYHUDO�FLUFXPVWDQFHV��DV�D�UHVXOW�RI�ZKLFK�LW�FDQQRW�EH�DVVXPHG�WKDW�VDLG�
FRQFOXVLRQ�ZDV�LQGHSHQGHQWO\�VXSSRUWHG�E\�WKH�SDVVDJH�RI�WKH�7ULEXQDO
V�UHDVRQLQJ�KLJKOLJKWHG�E\�WKH�
5XVVLDQ�)HGHUDWLRQ��,Q�LWV�6WDWHPHQW�RI�5HSO\��QR��������WKH�5XVVLDQ�)HGHUDWLRQ�DUJXHG�WKDW�WKH�ODVW�
VHQWHQFH�RI�QR������RI�WKH�)LQDO�$ZDUG�LV�DOVR�EDVHG�RQ�VSHFXODWLRQ��,Q�WKDW�ODVW�VHQWHQFH��WKH�7ULEXQDO�
UHIRUPXODWHV�WKH�SUHFHGLQJ�VHQWHQFH�RI�WKDW�ILQGLQJ���3XW�DQRWKHU�ZD\��������7KH�7ULEXQDO�FRQFOXGHV�
WKDW�DOWKRXJK�UHYHQXHV�ZHUH�DOZD\V�FRQVLGHUHG�WR�EH�<XNRV
�UHYHQXHV��WKLV�GLG�QRW�KDSSHQ�ZKHQ�LW�
FDPH�WR�WKH�DWWULEXWLRQ�RI�EHQHILWV�DQG�WKH�
VXEVWDQFH�RYHU�IRUP�GRFWULQH
�ZDV�DSSDUHQWO\�QRW�VWULFWO\�
DSSOLHG��7KDW�WKLV�RSLQLRQ�LV�EDVHG�RQ�VSHFXODWLRQ�FDQQRW�EH�XSKHOG�LQ�WKH�OLJKW�RI�WKH�VXEVHTXHQW�
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SDUDJUDSKV��QRU�GRHV�WKH�5XVVLDQ�)HGHUDWLRQ��VXIILFLHQWO\�VXEVWDQWLDWHG��H[SODLQ�ZK\��LQ�WKH�OLJKW�RI�
WKRVH�SDUDJUDSKV��WKH�)LQDO�$ZDUG�LV�QRW�UHDVRQHG�RQ�WKLV�SRLQW�DV�UHIHUUHG�WR�LQ�$UWLFOH���������G��
'&&3���
�
b. The (un)avoidability of Yukos' bankruptcy��
�
������� ,Q�QR�������RI�WKH�)LQDO�$ZDUG��WKH�7ULEXQDO�KHOG�WKDW�WKH�µ$�ORDQ¶�³UHSUHVHQWHG�RQO\�D�
IUDFWLRQ�RI�WKH�FODLPV�DJDLQVW�<XNRV�ZKLFK�FRXOG�KDYH�EHHQ�XVHG�WR�SHWLWLRQ�WKH�FRPSDQ\�LQWR�
EDQNUXSWF\´��7KH�7ULEXQDO�WKHUHIRUH�IRXQG�WKDW�LW�ZRXOG�EH�GLIILFXOW�WR�FRQFOXGH�WKDW��HYHQ�LI�WKH��$�
ORDQ��KDG�EHHQ�SDLG��DQRWKHU�JURXQG�IRU�<XNRV
�EDQNUXSWF\�FRXOG�QRW�KDYH�EHHQ�IRXQG��$JDLQ��WKLV�
GHFLVLRQ�LV�LQ�UHVSRQVH�WR�WKH�5XVVLDQ�)HGHUDWLRQ¶V�GHIHQFH�WKDW�<XNRV�ZDV�UHVSRQVLEOH�IRU�LWV�RZQ�
EDQNUXSWF\��,Q�DVVHVVLQJ�VXFK�D�GHIHQFH��LW�LV�REYLRXV�WR�H[DPLQH�ZKHWKHU�LW�ZRXOG�KDYH�EHHQ�SUREDEOH�
WKDW��ZKHQ�GLVUHJDUGLQJ�<XNRV
�DFWLRQV�FRPSODLQHG�RI��WKH�GDPDJLQJ�HYHQW�ZRXOG�KDYH�RFFXUUHG�DIWHU�
DOO��$Q�DVVHVVPHQW�RI�WKH�SUREDELOLW\�RI�SRVVLEOH�RWKHU�VFHQDULRV�LV�XQDYRLGDEOH�DQG��WKHUHIRUH��E\�QR�
PHDQV�LPSHUPLVVLEOH��,I�D�VLWXDWLRQ�DULVHV�LQ�ZKLFK�VHYHUDO�RWKHU�FUHGLWRUV�DUH�SUHVHQW��LW�LV�DOVR�QRW�
LPSHUPLVVLEOH�RU�FRQWUDU\�WR�DQ\�JHQHUDO�SULQFLSOH�RI�SURFHGXUDO�ODZ�WR�FRQFOXGH�WKDW�DQ�DOWHUQDWLYH�
VFHQDULR�IRU�WKH�EDQNUXSWF\�ZDV�HTXDOO\�OLNHO\���
�
������� ,Q�QR������RI�WKH�6WDWHPHQW�RI�5HSO\��WKH�5XVVLDQ�)HGHUDWLRQ�DUJXHG�WKDW�WKH�7ULEXQDO�DOVR�
VSHFXODWHG�LQ�QR�������RI�WKH�)LQDO�$ZDUG��IRRWQRWH������HUURQHRXVO\�UHIHUV�WR�QRV�������������E\�
ILQGLQJ�WKDW��GLVUHJDUGLQJ�WKH�SXEOLF�WKUHDWV��µD�OLIHWLPH�RI�OLWLJDWLRQ¶��RI�<XNRV��WKH�GRZQIDOO�RI�<XNRV�
FRXOG�QRW�KDYH�EHHQ�SUHYHQWHG��7KDW�DUJXPHQW��WRR��LV�EDVHG�RQ�DQ�HUURQHRXV�UHDGLQJ�RI�WKH�7ULEXQDO
V�
DVVHVVPHQW��7KH�7ULEXQDO�H[WHQVLYHO\�GHVFULEHG�DQG�DVVHVVHG�WKH�GRZQIDOO�RI�<XNRV�LQ�WKH�)LQDO�
$ZDUG��VHH�IXUWKHU�SDUD���������DQG�FRQFOXGHG�WKDW�WKH�DFWLRQV�RI�WKH�5XVVLDQ�)HGHUDWLRQ�ZHUH�LQWHQGHG�
WR�EULQJ�DERXW�WKLV�GRZQIDOO�RI�<XNRV��,Q�QRV�������������WKH�7ULEXQDO�VXEVHTXHQWO\�OLVWV�D�QXPEHU�RI�
DFWLYLWLHV�E\�WKH�5XVVLDQ�DXWKRULWLHV�WKDW�µVLJQLILFDQWO\¶�GHSUHVVHG�WKH�DXFWLRQ�SULFH�RI�WKH�<1*�VKDUHV��
,Q�WKH�OLJKW�RI�DOO�WKHVH�DFWLYLWLHV��WKH�7ULEXQDO�WKHQ�FRQFOXGHV�LQ�QR�������RI�WKH�)LQDO�$ZDUG�WKDW�
<XNRV¶�RZQ�DFWLYLWLHV�GLG�QRW�FRQWULEXWH�µLQ�D�PDWHULDO�ZD\¶�WR�<XNRV
�GRZQIDOO��$JDLQ��WKLV�LV�QRW�
VSHFXODWLRQ��EXW�WKH�LQYHVWLJDWLRQ�RI�DQ�DOWHUQDWLYH�VFHQDULR�DQG�DQ�HVWLPDWH�RI�ZKDW�ZRXOG�KDYH�
KDSSHQHG�LQ�WKDW�DOWHUQDWLYH�VFHQDULR��*LYHQ�WKH�5XVVLDQ�)HGHUDWLRQ¶V�GHIHQFH��WKLV�ZDV�SDUW�RI�WKH�
7ULEXQDO¶V�PDQGDWH��,Q�GRLQJ�VR��WKH�7ULEXQDO�EDVHG�LWV�HVWLPDWHV�RQ�IDFWV�WKDW�ZHUH�H[WHQVLYHO\�
GLVFXVVHG�LQ�WKH�DUELWUDWLRQV���
 
c. Rosneft’s role��
�
�������� 7KH�UROH�RI�5RVQHIW�ZDV�UDLVHG�LQ�WKH�DUELWUDWLRQV�E\�+9<�DQG�GHDOW�ZLWK�E\�WKH�7ULEXQDO��LQWHU�
DOLD��LQ�WKH�FRQWH[W�RI�WKH�TXHVWLRQ�ZKHWKHU�WKH�DFWV�RQ�ZKLFK�+9<¶V�FODLP�ZDV�EDVHG�ZHUH�
DWWULEXWDEOH�WR�WKH�5XVVLDQ�)HGHUDWLRQ��,Q�GRLQJ�VR��+9<�WRRN�WKH�YLHZ�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�
DFWHG�WKURXJK��LQWHU�DOLD��³6WDWH�RZQHG�HQWLWLHV��ILUVW�DQG�IRUHPRVW�6WDWH�RZQHG�FRPSDQ\�5RVQHIW´�
�)LQDO�$ZDUG�QR���������1R�������RI�WKH�)LQDO�$ZDUG�VSHFLILFDOO\�LGHQWLILHV�WKUHH�DFWV�E\�5RVQHIW�WKDW�
+9<�FRQVLGHU�WR�EH�DWWULEXWDEOH�WR�WKH�5XVVLDQ�)HGHUDWLRQ��+9<�WRRN�WKH�YLHZ��)LQDO�$ZDUG�QR�������
WKDW�5RVQHIW¶V�DFWV�ZHUH�DWWULEXWDEOH�WR�WKH�5XVVLDQ�)HGHUDWLRQ�GXH�WR�WKH�IDFW�WKDW�WKH�5XVVLDQ�
)HGHUDWLRQ�RZQHG�DQG�FRQWUROOHG�5RVQHIW�DQG�WKDW�WKHUH�ZHUH�SHUVRQQHO�OLQNV�EHWZHHQ�5RVQHIW�DQG�WKH�
5XVVLDQ�)HGHUDWLRQ���
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�
������� 7KH�7ULEXQDO¶V�DVVHVVPHQW�RI�WKH�DUJXPHQWV�SXW�IRUZDUG�E\�WKH�SDUWLHV�ZDV�EDVHG�RQ�WKH�
SURYLVLRQV�RI�$UWLFOH���RI�WKH�,/&�$UWLFOHV�RQ�6WDWH�5HVSRQVLELOLW\��,Q�GRLQJ�VR��WKH�7ULEXQDO�UHIHUUHG�
WR�3URI��&UDZIRUG
V�FRPPHQWV�RQ�$UWLFOH����ZKLFK�VWDWHV�WKDW�WKH�PHUH�IDFW�WKDW�DQ�HQWLW\�ZDV�RULJLQDOO\�
LQFRUSRUDWHG�E\�D�6WDWH�LV�QRW�VXIILFLHQW�IRU�LWV�DFWV�WR�EH�DWWULEXWDEOH�WR�WKH�6WDWH��6XFK�DQ�DWWULEXWLRQ�
UHTXLUHV�WKDW�WKRVH�HQWLWLHV�³DUH�H[HUFLVLQJ�HOHPHQWV�RI�JRYHUQPHQWDO�DXWKRULW\�>DQG@�WKH�LQVWUXFWLRQV��
GLUHFWLRQ�RU�FRQWURO�>RI�WKH�6WDWH@�PXVW�UHODWH�WR�WKH�FRQGXFW�ZKLFK�LV�VDLG�WR�KDYH�DPRXQWHG�WR�DQ�
LQWHUQDWLRQDOO\�ZURQJIXO�DFW�´�
7KH�7ULEXQDO�VXEVHTXHQWO\�IRXQG�WKDW�PRUH�WKDQ�����RI�WKH�VKDUHV�LQ�5RVQHIW�DUH�KHOG�E\�WKH�5XVVLDQ�
)HGHUDWLRQ��WKDW�5RVQHIW¶V�H[HFXWLYHV�DUH�DSSRLQWHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�DQG�WKDW�PDQ\�RI�WKH�
PHPEHUV�RI�5RVQHIW¶V�%RDUG�RI�'LUHFWRUV�RFFXS\�µVHQLRU�H[HFXWLYH�SRVLWLRQV¶�LQ�WKH�JRYHUQPHQW��VRPH�
RI�ZKLFK�DUH�µFORVH�WR�3UHVLGHQW�3XWLQ¶��+RZHYHU��WKH�7ULEXQDO�GLG�QRW�FRQVLGHU�DOO�WKLV�WR�EH�VXIILFLHQW�
WR�DWWULEXWH�5RVQHIW¶V�DFWV�WR�WKH�5XVVLDQ�)HGHUDWLRQ��)LQDO�$ZDUG�QR����������
+RZHYHU��LQ�QR�������RI�WKH�)LQDO�$ZDUG��WKH�7ULEXQDO�FRQVLGHUHG�LW�µFULWLFDO¶�WKDW�3UHVLGHQW�3XWLQ�
VWDWHG�DW�WKH�SUHVV�FRQIHUHQFH�RI����'HFHPEHU������LQ�UHODWLRQ�WR�WKH�DFTXLVLWLRQ�RI�WKH�<1*�VKDUHV�RI�
%DLNDO�WKDW�³WKH�VWDWH�������LV�ORRNLQJ�DIWHU�LWV�RZQ�LQWHUHVWV´��7KXV��DFFRUGLQJ�WR�WKH�7ULEXQDO��3UHVLGHQW�
3XWLQ�KDV�DFFHSWHG�DQG�FRQILUPHG�WKDW�WKH�DFTXLVLWLRQ�RI�WKH�VKDUHV�E\�5RVQHIW��LQ�ZKLFK�WKH�5XVVLDQ�
)HGHUDWLRQ�KHOG������RI�WKH�VKDUHV�DW�WKH�WLPH��ZDV�³DQ�DFWLRQ�LQ�WKH�6WDWH¶V�LQWHUHVW´�DQG�KDV�GUDZQ�
WKH�FRQFOXVLRQ�WKDW�WKLV�DFTXLVLWLRQ�E\�5RVQHIW�ZDV�FRQWUROOHG�E\�WKH�6WDWH��7KH�7ULEXQDO�FRQFOXGHG�
WKDW�WKLV�DFTXLVLWLRQ��OLNH�WKH�DXFWLRQ�RI�WKH�<1*�VKDUHV��ZDV�DWWULEXWDEOH�WR�WKH�5XVVLDQ�6WDWH��,Q�WKH�
YLHZ�RI�WKH�&RXUW�RI�$SSHDO��WKDW�FRQFOXVLRQ�ZDV�QRW�VXSSRUWHG�E\�XQVRXQG�UHDVRQLQJ��&RQWUDU\�WR�
ZKDW�WKH�5XVVLDQ�)HGHUDWLRQ�DUJXHV��WKLV�LV�QRW�DQ�LQDGPLVVLEOH�FRQFOXVLRQ�RQ�WKH�EDVLV�RI�WKH�IDFWV�
HVWDEOLVKHG�E\�WKH�7ULEXQDO��$PRQJ�WKRVH�IDFWV�ZHUH�WKH�VWDWHPHQWV�PDGH�E\�3UHVLGHQW�3XWLQ�DW�D�SUHVV�
FRQIHUHQFH�WKDW�DOVR�GHDOW�ZLWK�WKH�VDOH�RI�WKH�<1*�VKDUHV��,Q�WKRVH�FLUFXPVWDQFHV��LW�FDQQRW�EH�
FRQFOXGHG�WKDW�WKH�7ULEXQDO¶V�FRQFOXVLRQ�LV�LQDGHTXDWHO\�UHDVRQHG���
�
������� :LWK�UHJDUG�WR�5RVQHIW¶V�DFWLYLWLHV�³LQ�FRQWUDFWLQJ�ZLWK�WKH�6RF*HQ�EDQN�FUHGLWRUV�RI�<XNRV��
DQG�LQ�ELGGLQJ�DW�WKH�EDQNUXSWF\�DXFWLRQ�RI�<XNRV�LWVHOI´��WKH�7ULEXQDO�IRXQG�LQ�QR�������RI�WKH�)LQDO�
$ZDUG�WKDW�LW�GRHV�QRW�QHFHVVDULO\�IROORZ�IURP�ZKDW�LW�KDG�SUHYLRXVO\�KHOG�WKDW�WKRVH�DFWLYLWLHV�FDQ�
DOVR�EH�DWWULEXWHG�WR�WKH�5XVVLDQ�)HGHUDWLRQ��+RZHYHU��WKH�7ULEXQDO�GHHPHG�LW�SRVVLEOH�WKDW�WKHVH�
DFWLYLWLHV�ZHUH�DOVR�FDUULHG�RXW�RQ�WKH�EDVLV�RI�sub rosa�LQVWUXFWLRQV�IURP�WKH�5XVVLDQ�)HGHUDWLRQ�OHG�
E\�KLJK�UDQNLQJ�ILJXUHV�IURP�WKH�HQWRXUDJH�RI�3UHVLGHQW�3XWLQ��ZKR�FRQWUROOHG�5RVQHIW�DW�WKH�WLPH��7KH�
7ULEXQDO�IRXQG�WKDW�WKLV�PXVW�UHDVRQDEO\�KDYH�EHHQ�WKH�FDVH�RU��LI�LW�ZDV�QRW��LW�ZDV�QRW�QHFHVVDU\�
EHFDXVH�5RVQHIW�ZDV�LPSOHPHQWLQJ�3UHVLGHQW�3XWLQ¶V�SROLFLHV�E\�LWVHOI���
�
������� &RQWUDU\�WR�ZKDW�WKH�5XVVLDQ�)HGHUDWLRQ�DUJXHV��WKH�7ULEXQDO�LV�QRW�DSSO\LQJ�JXHVVZRUN�KHUH��
EXW�JLYHV�D�SODXVLELOLW\�RSLQLRQ�LQ�WKH�DEVHQFH�RI�KDUG�HYLGHQFH��6XFK�D�SODXVLELOLW\�RSLQLRQ�LV�QRW�
FRQWUDU\�WR�DQ\�IXQGDPHQWDO�SULQFLSOH�RI�SURFHGXUDO�ODZ��DV�ORQJ�DV�LW�LV�EDVHG�RQ�IDFWV�RQ�ZKLFK�WKH�
SDUWLHV�KDYH�KDG�DQ�RSSRUWXQLW\�WR�FRPPHQW��7KDW�WKLV�KDV�QRW�EHHQ�WKH�FDVH�KDV�QRW�EHHQ�VXIILFLHQWO\�
VXEVWDQWLDWHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ��,W�LV�QRW�IRU�WKH�&RXUW�RI�$SSHDO�WR�VXEVWLWXWH�LWV�RSLQLRQ�IRU�
WKH�SODXVLELOLW\�RSLQLRQ�RI�WKH�7ULEXQDO��1RU�GLG�WKH�7ULEXQDO��LQ�WKLV�RSLQLRQ��DEDQGRQ�WKH�FULWHULRQ�LW�
KDG�SUHYLRXVO\�JLYHQ��,W�FRQFOXGHG�WKDW�LW�LV�VXIILFLHQWO\�SODXVLEOH�WKDW�WKHUH�ZDV�
GLUHFWLRQ�RI�WKH�
5XVVLDQ�6WDWH
��ZKLFK�LV�LQ�OLQH�ZLWK�WKH�FULWHULRQ�FLWHG�E\�WKH�7ULEXQDO�DERYH��7KHUHIRUH��WKH�&RXUW�RI�
$SSHDO�FDQQRW�FRQFOXGH�WKDW�WKH�SODXVLELOLW\�ILQGLQJ�RI�WKH�7ULEXQDO�LV�LQDGHTXDWHO\�UHDVRQHG�ZLWKLQ�
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WKH�PHDQLQJ�RI�$UWLFOH���������G��'&&3��,W�IROORZV�IURP�WKH�IDFWV�VHW�RXW�E\�WKH�7ULEXQDO�LQ�LWV�
UHDVRQLQJ�DQG�IURP�WKH�UHDVRQLQJ�RQ�ZKLFK�LW�EDVHG�WKRVH�IDFWV���
 
d.  Allocating the income of the sham companies��
�
��������7KH�5XVVLDQ�)HGHUDWLRQ�UHDGV�LQ�WKH�<XNRV�$ZDUGV�WKDW�WKH�7ULEXQDO�UHMHFWHG�WKH�DOORFDWLRQ�RI�
WKH�LQFRPH�RI�WKH�VKDP�FRPSDQLHV�WR�<XNRV�DSSOLHG�E\�WKH�5XVVLDQ�WD[�DXWKRULWLHV��)LQDO�$ZDUG�QRV��
����HW�VHT���EHFDXVH�WKH�MXGJPHQW�LQ�WKH�Korus Holding�FDVH��WKH�DOORFDWLRQ�FDVH�LQYRNHG�E\�WKH�
5XVVLDQ�)HGHUDWLRQ��ZDV�UHQGHUHG�VKRUWO\�DIWHU�WKH�5XVVLDQ�FRXUWV�LVVXHG�WKHLU�MXGJPHQWV�XSKROGLQJ�
WKH�WD[�DVVHVVPHQWV�DJDLQVW�<XNRV��7KH�5XVVLDQ�)HGHUDWLRQ�DUJXHV�WKDW�WKLV�GHFLVLRQ�LV�LQDGHTXDWHO\�
UHDVRQHG�DQG�LV�EDVHG�RQ�VSHFXODWLRQ��6WDWHPHQW�RI�5HSO\�QRV������HW�VHT���'HIHQFH�RQ�$SSHDO�QRV��
�����HW�VHT�����
�
�������� ,Q�WKH�DUELWUDWLRQ�SURFHHGLQJV��+9<�WRRN�WKH�YLHZ�WKDW�WKH�UHDOORFDWLRQ�RI�WKH�LQFRPH�RI�DOO�WKH�
RSHUDWLQJ�FRPSDQLHV�WR�<XNRV�KDG�QR�EDVLV�LQ�5XVVLDQ�ODZ���
�
��������7KH�7ULEXQDO�FRQFOXGHG�WKDW�WKHUH�ZDV�QR�SUHFHGHQW�IRU�WKH�SUDFWLFH�RI�WKH�5XVVLDQ�WD[�
DXWKRULWLHV�DQG�FRQVLGHUHG�WKDW�WKH�HDUOLHU�MXGJPHQWV�LQYRNHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�GLG�QRW�DSSO\�
�)LQDO�$ZDUG�QR��������:LWK�UHJDUG�WR�WKH�FRPSDULVRQ�ZLWK�WKH�Korus Holding�FDVH��WKH�7ULEXQDO�KHOG�
WKDW�LW�GDWHV�EDFN�WR�������ZHOO�DIWHU�WKH�DVVHVVPHQWV�ZHUH�OHYLHG�RQ�<XNRV��,Q�DGGLWLRQ��WKH�7ULEXQDO�
IRXQG�VXSSRUW�IRU�+9<¶V�SRLQW�RI�YLHZ�LQ�WKH�FRQWUDVW�EHWZHHQ�WKH�ILUVW�DQG�VHFRQG�MXGJPHQWV�
UHJDUGLQJ�Investproekt��)LQDO�$ZDUG�QR��������7KH�7ULEXQDO�WKHQ�FRQVLGHUHG�WKDW�DOWKRXJK�LW�VDZ�VRPH�
PHULW�LQ�WKH�5XVVLDQ�)HGHUDWLRQ¶V�DUJXPHQW�WKDW�WKH�³DQWL�DEXVH´�GRFWULQH�ZRXOG�EH�HURGHG�LI�WKH�WD[�
DXWKRULWLHV�FRXOG�QRW�DOORFDWH�LQFRPH�WR�³WKH�SHUVRQ�UHVSRQVLEOH�IRU�WKH�ZURQJGRLQJ´��)LQDO�$ZDUG�QR��
�����DQG�WKDW�LW�KDG�QRWHG�ZLWK�LQWHUHVW�DQWL�DEXVH�SURYLVLRQV�LQ�RWKHU�FRXQWULHV��WKHUH�ZDV�QHYHUWKHOHVV�
QR�SUHFHGHQW�LQ�WKH�5XVVLDQ�FRQWH[W�IRU�DOORFDWLQJ�LQFRPH�WR�<XNRV�DW�WKH�WLPH�RI�WKH�DVVHVVPHQWV��
)LQDOO\��WKH�7ULEXQDO�FRQVLGHUHG�WKDW�LW�³FRXOG�KDYH�EHHQ�SHUVXDGHG´�E\�WKH�DUJXPHQWV�RI�WKH�5XVVLDQ�
)HGHUDWLRQ�LI�WKH�WD[�DXWKRULWLHV�KDG�VLPSO\�DOORFDWHG�RQO\�WKH�LQFRPH�EDVHG�WD[HV�WR�<XNRV��+RZHYHU��
WKH�WD[�DXWKRULWLHV�DOORFDWHG�WR�<XNRV�WKH�LQFRPH�RI�WKH�RSHUDWLQJ�FRPSDQLHV��ZKLOH�DW�WKH�VDPH�WLPH�
UHIXVLQJ�WR�DOORFDWH�WKH�9$7�UHWXUQV�WR�WKH�RSHUDWLQJ�FRPSDQLHV�WR�<XNRV��7KH�7ULEXQDO�FRQFOXGHG�
WKDW�WKHUH�ZDV�QR�bona fide�H[HUFLVH�RI�SRZHUV�E\�WKH�WD[�DXWKRULWLHV��)LQDO�$ZDUG�QRV������DQG��������
�
��������7KH�5XVVLDQ�)HGHUDWLRQ¶V�DUJXPHQW�WKDW�WKH�7ULEXQDO�UHMHFWHG�WKH�DOORFDWLRQ�RI�WKH�LQFRPH�RI�
WKH�VKDP�FRPSDQLHV�WR�<XNRV�EHFDXVH�WKH�Korus Holding�MXGJPHQW�ZDV�GHOLYHUHG�DIWHU�WKH�5XVVLDQ�
FRXUWV�XSKHOG�WKH�WD[�DVVHVVPHQWV�DJDLQVW�<XNRV�VKRZV�DQ�LQFRPSOHWH�LQWHUSUHWDWLRQ�RI�WKH�7ULEXQDO¶V�
UHDVRQLQJ��,Q�WKDW�DUJXPHQWDWLRQ��WKH�UHMHFWLRQ�RI�WKH�Korus Holding�MXGJPHQW�LV�RQO\�D�OLPLWHG�SDUW�RI�
WKH�FRQFOXVLRQ�WKDW�WKH�DOORFDWLRQ�ZDV�ZLWKRXW�SUHFHGHQW�LQ�WKH�5XVVLDQ�FRQWH[W��,Q�GRLQJ�VR��WKH�
7ULEXQDO�FRQVLGHUHG�WKH�REMHFW�DQG�EDFNJURXQG�RI�WKH�DQWL�DEXVH�OHJLVODWLRQ��EXW�QHYHUWKHOHVV�KHOG�WKDW�
WKHUH�ZDV�QR�JURXQG�IRU�DOORFDWLRQ�WR�<XNRV�LQ�WKH�JLYHQ�FLUFXPVWDQFHV��7KLV�RSLQLRQ�RI�WKH�7ULEXQDO�
ZDV�DOVR�EDVHG�RQ�WKH�IDFW�WKDW�WKH�WD[�DXWKRULWLHV��RQ�WKH�RQH�KDQG��DOORFDWHG�WKH�WXUQRYHU�RI�WKH�
RSHUDWLQJ�FRPSDQLHV�WR�<XNRV�DQG��RQ�WKH�RWKHU�KDQG��UHIXVHG�WR�DOORFDWH�WKH�9$7�UHWXUQV�RI�WKH�
RSHUDWLQJ�FRPSDQLHV�WR�<XNRV��,W�WKHUHIRUH�IROORZV�IURP�WKH�7ULEXQDO¶V�UHDVRQLQJ�WKDW�LW�DOVR�
UHFRJQLVHG�WKH�VLPLODULW\�RI�WKH�Korus Holding MXGJPHQW�WR�WKH�<XNRV�FDVH�EXW�WKDW�LW�QHYHUWKHOHVV�
FDPH�WR�D�GLIIHUHQW�FRQFOXVLRQ�RQ�WKH�EDVLV�RI�WKH�RWKHU�FLUFXPVWDQFHV��8QGHU�WKHVH�FLUFXPVWDQFHV��LW�
FDQQRW�EH�FRQFOXGHG�WKDW�WKH�GHFLVLRQ�ODFNV�VRXQG�UHDVRQLQJ��QR������6WDWHPHQW�RI�5HSO\����
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�
��������7KH�&RXUW�RI�$SSHDO�DOVR�UHMHFWV�WKH�5XVVLDQ�)HGHUDWLRQ¶V�DUJXPHQW�RI�XQDFFHSWDEOH�
VSHFXODWLRQ�DQG�³UHVXOW�RULHQWHG�GHFLVLRQ�PDNLQJ´��7KDW�DUJXPHQW��ZKLFK�LV�GLYLGHG�LQWR�IRXU�SDUWV��LV�
LQ�IDFW�D�VXEVWDQWLYH�FRQWHVWDWLRQ�RI�WKH�FRUUHFWQHVV�RI�WKH�7ULEXQDO
V�RSLQLRQ��,W�LV�QRW��KRZHYHU��WKH�
WDVN�RI�WKH�&RXUW�RI�$SSHDO�WR�VXEVWLWXWH�LWV�RSLQLRQ�IRU�WKDW�RI�WKH�7ULEXQDO��DV�KDV�DOUHDG\�EHHQ�
SRLQWHG�RXW�RQ�VHYHUDO�RFFDVLRQV��QRU�FDQ�LW�EH�FRQFOXGHG�WKDW�WKHUH�LV�D�ODFN�RI�DQ\�VRXQG�UHDVRQLQJ�LQ�
WKH�MXGJPHQW���
 
e. Conclusion��
�
�������� ,Q�WKH�OLJKW�RI�WKH�IRUHJRLQJ��WKH�&RXUW�RI�$SSHDO�LV�RI�WKH�RSLQLRQ�WKDW�WKH�DUJXPHQWV�SXW�
IRUZDUG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�LQ�WKH�FRQWH[W�RI�LWV�DFFXVDWLRQ�RI�µGHFLVLRQ�E\�JXHVVZRUN¶�IDLO��,Q�
WKLV�UHVSHFW��WKH�7ULEXQDO�GLG�QRW�YLRODWH�LWV�PDQGDWH��$UWLFOH���������F��'&&3���QRU�GLG�LW�IDLO�WR�
SURYLGH�VRXQG�UHDVRQLQJ�IRU�LWV�MXGJHPHQW��$UWLFOH���������G��'&&3��RU�YLRODWH�SXEOLF�RUGHU��$UWLFOH�
��������H��'&&3���0RUH�VSHFLILFDOO\��WKHUH�LV�QR�YLRODWLRQ�RI�WKH�SURYLVLRQV�RI�$UWLFOH���������'&&3��
$UWLFOH���������'&&3��$UWLFOH�������81&,75$/�5XOHV�RU�$UWLFOH�������81&,75$/�5XOHV��,W�FDQQRW�
EH�LQIHUUHG�IURP�ZKDW�WKH�5XVVLDQ�)HGHUDWLRQ�KDV�SXW�IRUZDUG�WKDW�WKH�DUELWUDWRUV�KDYH�QRW�EHHQ�
LPSDUWLDO�RU�LQGHSHQGHQW��QRU�FDQ�LW�EH�LQIHUUHG�WKDW�D�GHFLVLRQ�ZDV�EDVHG�RQ�VSHFXODWLRQV�RU�
VXVSLFLRQV��1RU�FDQ�LW�EH�FRQFOXGHG�WKDW�WKH�7ULEXQDO�ZHQW�EH\RQG�WKH�DPELW�RI�WKH�OHJDO�GLVSXWH�RU�
YLRODWHG�$UWLFOH�������81&,75$/��7KH�5XVVLDQ�)HGHUDWLRQ�KDV�DUJXHG�WKDW�WKH�
GHFLVLRQ�E\�
JXHVVZRUN
�KDV�UHOLHYHG�+9<�RI�LWV�EXUGHQ�RI�SURRI�XQGHU�$UWLFOH����81&,75$/�5XOHV��,Q�VR�GRLQJ��
WKH�5XVVLDQ�)HGHUDWLRQ�GLVUHJDUGV�WKDW�WKH�7ULEXQDO�GLG�JLYH�DQ�RSLQLRQ�RQ�WKH�HYLGHQFH�RQ�WKH�EDVLV�RI�
WKH�IDFWV�SXW�IRUZDUG�E\�+9<��7KH�IDFW�WKDW�LW�KDG�WR�DVVHVV�DOWHUQDWLYH�VFHQDULRV�LQ�RUGHU�WR�DVVHVV�WKH�
GHIHQFH�RI�WKH�5XVVLDQ�)HGHUDWLRQ�GRHV�QRW�PHDQ�WKDW�WKH�7ULEXQDO�GHYLDWHG�IURP�WKLV�GLYLVLRQ�RI�WKH�
EXUGHQ�RI�SURRI���
�
����� �LY��7KH�UROH�RI�WKH�DVVLVWDQW�9DODVHN��
�
�������7KH�5XVVLDQ�)HGHUDWLRQ�LV�RI�WKH�RSLQLRQ�WKDW�WKH�<XNRV�$ZDUGV�VKRXOG�EH�VHW�DVLGH�EHFDXVH�RI�
�EULHIO\�SXW��WKH�GLVSURSRUWLRQDWH�UROH�SOD\HG�E\�0U�0DUWLQ�9DODVHN��KHUHLQDIWHU��µ9DODVHN¶���WKH�
DVVLVWDQW�WR�WKH�7ULEXQDO��LQ�WKHLU�FUHDWLRQ��$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��WKH�7ULEXQDO�KDV�
WKHUHE\�YLRODWHG�WKH�UXOH�WKDW�DUELWUDWRUV�PXVW�SHUIRUP�WKHLU�VXEVWDQWLYH�WDVN�SHUVRQDOO\��7KH�7ULEXQDO�
GLG�QRW�FRPSO\�ZLWK�LWV�PDQGDWH�DV�VHW�RXW�LQ�$UWLFOH���������F��'&&3�DQG�WKLV�FRQVWLWXWHV�D�JURXQG�
IRU�VHWWLQJ�DVLGH�RI�WKH�<XNRV�$ZDUGV��)XUWKHUPRUH��WKH�5XVVLDQ�)HGHUDWLRQ�LV�RI�WKH�RSLQLRQ�WKDW�WKH�
<XNRV�$ZDUGV�ZHUH�LQ�IDFW�UHQGHUHG�E\�DQ�DGGLWLRQDO�DUELWUDWRU�DQG�WKXV�E\�IRXU��LQVWHDG�RI�WKUHH��
DUELWUDWRUV��7KLV�FRQVWLWXWHV�D�JURXQG�IRU�VHWWLQJ�DVLGH�DV�UHIHUUHG�WR�LQ�$UWLFOH���������E��'&&3��L�H��
WKDW�WKH�7ULEXQDO�ZDV�FRPSRVHG�LQ�YLRODWLRQ�RI�WKH�DSSOLFDEOH�UXOHV���
�
������� ,Q�WKLV�FRQQHFWLRQ��WKH�5XVVLDQ�)HGHUDWLRQ�GUDZV�DWWHQWLRQ�WR�WKH�IROORZLQJ�FLUFXPVWDQFHV���
�

D��� 9DODVHN�ELOOHG�D�GLVSURSRUWLRQDWHO\�ODUJH�QXPEHU�RI�KRXUV�LQ�WKH�VHFRQG�SKDVH�RI�WKH�
DUELWUDO�SURFHHGLQJV��QDPHO\�������KRXUV�DV�RSSRVHG�WR��RQ�DYHUDJH��������KRXUV�SHU�
DUELWUDWRU��9DODVHN�FDQQRW�KDYH�PDGH�D�VXEVWDQWLDO�FRQWULEXWLRQ�WR�WKH�DGPLQLVWUDWLRQ�
DQG�RUJDQLVDWLRQ�RI�WKH�7ULEXQDO��7KLV�DGPLQLVWUDWLRQ�ZDV�WDNHQ�FDUH�RI�E\�WKH�WZR�
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VHFUHWDULHV�RI�WKH�7ULEXQDO��ZKR�WRJHWKHU�GHFODUHG�������KRXUV��$W�WKH�WLPH��9DODVHN�
ZDV�LQWURGXFHG�DV�DQ�DVVLVWDQW�WR�WKH�7ULEXQDO��ZLWKRXW�PHQWLRQLQJ�WKDW�KH�ZRXOG�DOVR�
SHUIRUP�VXEVWDQWLYH�GXWLHV��2Q�WKH�EDVLV�RI�WKH�QXPEHU�RI�ELOOHG�KRXUV��WKH�5XVVLDQ�
)HGHUDWLRQ�FRQFOXGHG�WKDW�9DODVHN�PXVW�KDYH�PDGH�D�PDMRU�VXEVWDQWLYH�FRQWULEXWLRQ�WR�
WKH�DUELWUDWLRQ���

�
E��� $V�WKH�7ULEXQDO�UHIXVHG�WR�SURYLGH�IXUWKHU�GHWDLOV�RQ�WKH�SDUWLFXODU�ZRUN�RI�9DODVHN��

WKH�5XVVLDQ�)HGHUDWLRQ�KDG�D�VFLHQWLILF�VWXG\�FDUULHG�RXW�E\�WZR�OLQJXLVWLF�H[SHUWV��'U�
&��&KDVNL��KHUHLQDIWHU��µ&KDVNL¶��DQG�3URI��:��'DHOHPDQV��KHUHLQDIWHU��µ'DHOHPDQV¶���
(DFK�RI�WKHVH�H[SHUWV�H[DPLQHG�WKUHH�FKDSWHUV�RI�WKH�<XNRV�$ZDUGV�VHSDUDWHO\��,Q�
GRLQJ�VR��WKH\�H[DPLQHG�E\�GLJLWDO�PHDQV��RQ�WKH�EDVLV�RI�WKH�SUHVHQFH�RI�DXWKRUVKLS�
FKDUDFWHULVWLFV�GHULYHG�IURP�HDUOLHU�ZULWLQJV�RI�9DODVHN�DQG�WKH�WKUHH�DUELWUDWRUV��
ZKHWKHU�9DODVHN�ZURWH�FHUWDLQ�SLHFHV�RI�WH[W��RU�ZKHWKHU�WKLV�WH[W�RULJLQDWHG�IURP�RQH�
RI�WKH�DUELWUDWRUV��7KH�H[SHUWV�FRQFOXGHG�WKDW�LW�LV�PRUH�WKDQ�����FHUWDLQ�WKDW�9DODVHN�
KDV�ZULWWHQ�DW�OHDVW���������&KDVNL��RU�DW�OHDVW������'DHOHPDQV��RI�&KDSWHUV�,;��;�
DQG�;,,�RI�WKH�)LQDO�$ZDUG���

�
������� +9<�KDYH�GLVSXWHG�WKDW�9DODVHN�SOD\HG�D�UROH�LQ�WKH�GHFLVLRQ�PDNLQJ��7R�WKH�H[WHQW�WKDW�KH�
SOD\HG�D�VXEVWDQWLYH�UROH�LQ�WKH�FUHDWLRQ�RI�WKH�<XNRV�$ZDUGV��WKLV�ZDV�GRQH�XQGHU�WKH�VXSHUYLVLRQ�RI�
WKH�7ULEXQDO��WKH�7ULEXQDO�KDG�ILQDO�UHVSRQVLELOLW\��DV�WKH�FKDLUPDQ�RI�WKH�7ULEXQDO�KLPVHOI�VWDWHG��
+9<�DOVR�FRQWHVWHG��ZLWK�UHDVRQV��WKDW�9DODVHN�KDV�ZULWWHQ�ODUJH�SDUWV�RI�&KDSWHUV�,;��;�DQG�;,,��7R�
WKLV�HQG��WKH\�FDOOHG�LQ�WKH�H[SHUWV�3URI��0��&RXOWKDUG�DQG�3URI��7��*UDQW��ZKR�FULWLFLVHG�WKH�VWXG\�
PHWKRGV�DSSOLHG�E\�&KDVNL�DQG�'DHOHPDQV��3URI��&RXOWKDUG�DQG�3URI��*UDQW�KDYH�SRLQWHG�RXW�WKDW�WKH�
<XNRV�$ZDUGV�DUH�D�MRLQW�SURGXFW�RI�VHYHUDO�DXWKRUV�DQG�WKHUHIRUH�WKH�VWXG\�PHWKRGV�XVHG�E\�&KDVNL�
DQG�'DHOHPDQV�DUH�XQVXLWDEOH�IRU�LQGLFDWLQJ�ZLWK�DQ\�SUHFLVLRQ�ZKLFK�SDVVDJH�SDUDJUDSK�RULJLQDWHV�
IURP�ZKLFK�DXWKRU��+9<�DOVR�DUJXHG�WKDW�&KDVNL�DQG�'DHOHPDQV�GLIIHUHG�RQ�ZKLFK�SDUWV�RI�WKH�WH[W�
FDQ�EH�DWWULEXWHG�ZLWK�D�KLJK�GHJUHH�RI�FHUWDLQW\�WR�9DODVHN���
�
������� ,Q�WKLV�FKDSWHU��WKH�&RXUW�RI�$SSHDO�ZLOO��EHFDXVH�RI�WKH�FORVH�FRQQHFWLRQ�EHWZHHQ�WKH�WZR��QRW�
RQO\�GLVFXVV�WKH�DFFXVDWLRQ�WKDW�WKH�7ULEXQDO�GLG�QRW�FRPSO\�ZLWK�LWV�PDQGDWH�EXW�DOVR�WKH�DUJXPHQW�
WKDW�WKH�7ULEXQDO�ZDV�QRW�SURSHUO\�FRPSRVHG�DV�D�UHVXOW�RI�9DODVHN¶V�LQYROYHPHQW�DQG�ZRUN���
�
������� ,Q�YLHZ�RI�+9<¶V�VXEVWDQWLDWHG�FRQWHVWDWLRQ��LW�LV�QRW�HVWDEOLVKHG�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ¶V�
DUJXPHQWV�UHJDUGLQJ�WKH�VXEVWDQWLYH�UROH�RI�9DODVHN�DUH�FRUUHFW��7KH�&RXUW�RI�$SSHDO�FRQVLGHUV�WKH�
VWXGLHV�E\�&KDVNL�DQG�'DHOHPDQV�WR�EH�SUREOHPDWLF�LQ�WKH�VHQVH�WKDW�LQGHHG�±�DV�DUJXHG�E\�+9<�±�WKH�
WH[W�RI�D�MXGJPHQW�E\�PXOWLSOH�SDUWLHV�LV�QRW�DOZD\V�ZULWWHQ�E\�D�VLQJOH�DXWKRU�DQG�WKDW�WKH�DVVXPSWLRQ�
WKDW�WKH�RWKHUV�³XVXDOO\�DW�PRVW�UHVSRQG�ZLWK�D�VLQJOH�SURSRVDO�IRU�GHOHWLRQ�RU�LQVHUWLRQ´�LV�E\�QR�
PHDQV�DOZD\V�YDOLG�����7KH�&RXUW�RI�$SSHDO�ZLOO��KRZHYHU��SUHVXPH�EHORZ�WKDW�9DODVHN�KDV�LQGHHG�
PDGH�VLJQLILFDQW�FRQWULEXWLRQV�WR�WKH�GUDIWLQJ�RI�&KDSWHUV�,;��;�DQG�;,,�RI�WKH�)LQDO�$ZDUG�E\�
SURYLGLQJ��GUDIW��WH[WV�WKDW�WKH�DUELWUDWRUV�KDYH�LQFRUSRUDWHG��LQ�ZKROH�RU�LQ�SDUW��LQ�WKH�DUELWUDO�DZDUGV��
8QGHU�WKRVH�FLUFXPVWDQFHV��WKH�RIIHU�RI�HYLGHQFH����E\�WKH�5XVVLDQ�)HGHUDWLRQ�WR�KHDU�9DODVHN��&KDVNL�
DQG�RU�'DHOHPDQV�DV�ZLWQHVVHV�H[SHUWV�RQ�WKLV�PDWWHU�LV�QR�ORQJHU�UHOHYDQW��7KHVH�RIIHUV�RI�HYLGHQFH�
ZLOO�WKHUHIRUH�EH�GLVUHJDUGHG��,Q�VR�IDU�DV�WKH�RIIHU�RI�HYLGHQFH�UHODWHV�WR�D�FRQWULEXWLRQ�E\�9DODVHN�WR�
WKH�³GHFLVLRQ�PDNLQJ�SURFHVV´��LW�GRHV�QRW��DV�ZLOO�EH�IXUWKHU�HODERUDWHG�EHORZ��UHODWH�WR�VXIILFLHQWO\�
VXEVWDQWLDWHG�IDFWXDO�DUJXPHQWV�DQG�LV�WKHUHIRUH�GLVUHJDUGHG���
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�
�������� ,W�GRHV�QRW�IROORZ�IURP�WKH�UHSRUWV�RI�&KDVNL�DQG�'DHOHPDQV�WKDW�9DODVHN�KDV�SDUWLFLSDWHG�LQ�
WKH�GHFLVLRQ�PDNLQJ�SURFHVV�WKDW�IDOOV�ZLWKLQ�WKH�GRPDLQ�RI�WKH�DUELWUDWRUV�RU�WKDW�LW�KDV�RWKHUZLVH�
WDNHQ�RYHU�WDVNV�WKDW�IDOO�ZLWKLQ�WKHLU�GRPDLQ��)RU�H[DPSOH��LW�LV�QRW�HVWDEOLVKHG�WKDW�9DODVHN�KDV�
DGYLVHG�WKH�7ULEXQDO�ZLWK�UHJDUG�WR�SDUWLHV�EHLQJ�ULJKW�RU�ZURQJ����RU�WKDW�WKH�DUELWUDWRUV�KDYH�GHOHJDWHG�
�SDUWV�RI��WKH�GHFLVLRQ�PDNLQJ�WR�9DODVHN��1RU�GRHV�WKLV�IROORZ�IURP�WKH�GUDIWLQJ�ZRUN�E\�9DODVHN�
DVVXPHG�E\�WKH�&RXUW�RI�$SSHDO��1RU�FDQ�LW�EH�HVWDEOLVKHG�RQ�WKH�EDVLV�RI�WKH�UHVXOWV�RI�WKH�VWXGLHV�WKDW�
WKH�GUDIW�WH[WV�VXEPLWWHG�E\�9DODVHN�LQIOXHQFHG�WKH�GHFLVLRQV�RI�WKH�DUELWUDWRUV�����DIWHU�DOO��LW�LV�QRW�
HVWDEOLVKHG�WKDW�WKH�GHFLVLRQ�PDNLQJ�E\�WKH�DUELWUDWRUV�WRRN�SODFH�after 9DODVHN�KDG�VXEPLWWHG�KLV�
WH[WV��,W�LV�SDUW�RI�WKH�H[SHUWLVH�RI�&KDVNL�DQG�'DHOHPDQV�WR�DQDO\VH��XVLQJ�D�VFLHQWLILF�PHWKRG��ZKLFK�
DXWKRU��PRVW�OLNHO\��ZURWH�D�FHUWDLQ�WH[W��EXW�QRW�WR�GHWHUPLQH�ZKHWKHU�WKDW�DXWKRU�ZURWH�WKDW�WH[W�RQ�
KLV�RZQ�DXWKRULW\�RQ�WKH�LQVWUXFWLRQV�DQG�UHVSRQVLELOLW\�RI�VRPHRQH�HOVH���
�
������� 7KH�FLUFXPVWDQFH����WKDW�WKH�VHFUHWDULDW�RI�WKH�3HUPDQHQW�&RXUW�RI�$UELWUDWLRQ�GLG�QRW�ZDQW�WR�
FRPSO\�ZLWK�D�UHTXHVW�RI�WKH�5XVVLDQ�)HGHUDWLRQ�IRU�D�JOREDO�VSHFLILFDWLRQ�RI�9DODVHN¶V�DFWLYLWLHV�GRHV�
QRW�PDNH�WKLV�DQ\�GLIIHUHQW��1RU�FDQ�LW�EH�GHGXFHG�IURP�WKH�VWDWHPHQW�RI�WKH�3HUPDQHQW�&RXUW�RI�
$UELWUDWLRQ�WKDW�WKH�JUDQWLQJ�RI�WKH�UHTXHVW�LV�DW�RGGV�ZLWK�µWKH�FRQILGHQWLDOLW\�RI�WKH�GHOLEHUDWLRQV¶�WKDW�
9DODVHN�SDUWLFLSDWHG�LQ�WKH�µGHOLEHUDWLRQV¶���
�
������� 7KH�&RXUW�RI�$SSHDO�IXUWKHU�UHMHFWV�WKH�DUJXPHQW�RI�WKH�5XVVLDQ�)HGHUDWLRQ�WKDW�WKH�RUGHULQJ�
DQG�VXPPDUL]LQJ�RI�WKH�SDUW\�SRVLWLRQV�DQG�WKH�UHOHYDQW�OHJDO�VRXUFHV�UHTXLUHV�µRQO\�D�IUDFWLRQ�RI�WKH�
WLPH¶�RU�µLQFRPSDUDEO\�PXFK�OHVV�WLPH¶����WKDQ�WKH�GHFLVLRQ�PDNLQJ�SURFHVV�WKDW�LV�WKH�WDVN�RI�WKH�
DUELWUDWRUV��7KLV�LV�FHUWDLQO\�WKH�FDVH��DFFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��LQ�WKHVH�SURFHHGLQJV�LQ�
ZKLFK�WKH�SDUWLHV�KDG�SURYLGHG�WKHLU�RZQ�VXPPDULHV�RI�WKHLU�DUJXPHQWV�DQG�DQQH[HG�DOO�UHOHYDQW�OHJDO�
VRXUFHV�WR�WKH�SURFHGXUDO�GRFXPHQWV�����,Q�WKH�RSLQLRQ�RI�WKH�&RXUW�RI�$SSHDO��LW�LV�SUHFLVHO\�LQ�D�FDVH�
VXFK�DV�WKH�SUHVHQW�RQH��ZKLFK�LV�KXJH��WKDW�WKH�VWUXFWXULQJ�SURFHVV�LV�YHU\�WLPH�FRQVXPLQJ��HYHQ�LI��DV�
LQ�WKH�SUHVHQW�FDVH��WKH�SDUWLHV�KDYH�VWUXFWXUHG�WKHLU�DUJXPHQWV�DQG�XQGHUO\LQJ�GRFXPHQWV�DV�
HIILFLHQWO\�DV�SRVVLEOH��7KH�DUJXPHQW�WKDW�LW�FRQFHUQV�µSUHFLVH�EXW�VLPSOH�KDQGLZRUN¶����FHUWDLQO\�GRHV�
QRW�DSSO\�WR�D�FDVH�RI�WKLV�VL]H���
�
������� 7KH�&RXUW�RI�$SSHDO�DOVR�UHMHFWV�WKH�YLHZ�RI�WKH�5XVVLDQ�)HGHUDWLRQ�WKDW�D�µFOHDU¶�DQG�
µHVVHQWLDO¶�GLVWLQFWLRQ�FDQ�DOZD\V�EH�PDGH�EHWZHHQ�WKH�GUDIWLQJ�RI�PHPRV�ZLWK�VXPPDULHV�RI�OHJDO�DQG�
IDFWXDO�SRLQWV�RI�YLHZ��ZKLFK�DFFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ�FDQ��SHUKDSV��EH�RXWVRXUFHG�WR�D�
VHFUHWDU\�DVVLVWDQW��DQG�WKH�GUDIWLQJ�RI�GHFLVLYH�SDUWV�RI�DQ�DUELWUDO�DZDUG��ZKLFK�DFFRUGLQJ�WR�WKH�
5XVVLDQ�)HGHUDWLRQ�PXVW�EH�ZULWWHQ�E\�WKH�DUELWUDWRUV������7KH�<XNRV�$ZDUGV�FRQVLVW�WR�D�ODUJH�H[WHQW�
RI�VXPPDULHV�RI�IDFWXDO�DQG�OHJDO�SRVLWLRQV�RI�WKH�SDUWLHV��,W�LV�TXLWH�FRQFHLYDEOH�WKDW�RQH�RU�PRUH�
PHPRV��LQFOXGLQJ�WKRVH�SHUPLVVLEOH�LQ�WKH�RSLQLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ��E\�9DODVHN�KDYH�IRUPHG�
WKH�EDVLV�IRU��FHUWDLQ��SDUWV�RI�WKH�<XNRV�$ZDUGV���
�
��������2I�FRXUVH��WKH�ILQGLQJV�ZULWWHQ�E\�DQ�DVVLVWDQW�RU�VHFUHWDU\��RU�WH[WV�VXSSOLHG�IRU�WKH�SXUSRVH�RI�
WKH�DUELWUDO�DZDUGV��PD\�EH�FRORXUHG�DQG�RU�LQFRPSOHWH��HYHQ�LI�WKH�DUELWUDWRUV�KDYH�JLYHQ�GHWDLOHG�
LQVWUXFWLRQV�RQ�WKH�FRQWHQW�RI�WKHVH�ILQGLQJV�LQ�DGYDQFH��+RZHYHU��LW�LV�XS�WR�WKH�DUELWUDWRUV�WR�FKHFN�
WKHVH�WH[WV�IRU�FRUUHFWQHVV�DQG�FRPSOHWHQHVV��0RUHRYHU��WKH�VXEPLVVLRQ�RI�ILQGLQJV�WH[WV�GRHV�QRW�
LPSO\�WKDW�WKH�UHOHYDQW�DVVLVWDQW�VHFUHWDU\�KDV�DOVR�LQGHSHQGHQWO\�WDNHQ�GHFLVLRQV�ZKLFK�DUH�SDUW�RI�WKH�
HVVHQWLDO�WDVN�RI�WKH�DUELWUDWRUV��&RQWUDU\�WR�ZKDW�WKH�5XVVLDQ�)HGHUDWLRQ�DUJXHV��WKH�XVH�E\�WKH�
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7ULEXQDO�RI�GUDIW�WH[WV�IURP�9DODVHN�LV�WKHUHIRUH�QRW�WDQWDPRXQW�WR�WKH�³RXWULJKW�VFUDSSLQJ�RI�WKH�
intuitu personae�SULQFLSOH�RU�WKH�GHOHJDWLRQ�SURKLELWLRQ�DSSOLFDEOH�WR�DUELWUDWRUV´�����:KDW�PDWWHUV�LQ�
WKH�HQG�LV�WKDW�WKH�DUELWUDWRUV�KDYH�GHFLGHG�WR�DVVXPH�UHVSRQVLELOLW\�IRU�WKH�GUDIW�YHUVLRQV�RI�9DODVHN��
ZKHWKHU�LQ�ZKROH�RU�LQ�SDUW�DQG�ZKHWKHU�RU�QRW�DPHQGHG�E\�WKHP��7KH�5XVVLDQ�)HGHUDWLRQ�GRHV�QRW�
DUJXH�WKDW�WKH�7ULEXQDO�KDV�DFFHSWHG�WKHVH�GUDIWV�ZLWKRXW�D�VHFRQG�WKRXJKW���
�
��������)LQDOO\��WKH�5XVVLDQ�)HGHUDWLRQ�KDV�H[WHQVLYHO\�VXEVWDQWLDWHG�WKDW�LW�IROORZV�IURP�WKH�OLWHUDWXUH�
DQG�IURP�WKH�DUELWUDWLRQ�UXOHV�WKDW�WKH�DUELWUDWRUV�PXVW�FDUU\�RXW�WKH�VXEVWDQWLYH�ZRUN�WKHPVHOYHV�DQG�
PD\�QRW�GHOHJDWH�LW�WR�D�VHFUHWDU\��6HFUHWDULHV�PD\�RQO\�SURYLGH�RUJDQLVDWLRQDO�DVVLVWDQFH�DQG�PD\�QRW�
EH�FKDUJHG�ZLWK�WKH�GUDIWLQJ�RI�SDUWV�RI�DQ�DUELWUDO�DZDUG��7KLV�GLYLVLRQ�RI�WDVNV�PD\�EH�OHVV�VWULFW�LQ�
RUGLQDU\�FRXUWV��EXW�LQ�WKH�FDVH�RI�DUELWUDWLRQ�WKLV�DSSOLHV�EHFDXVH�DUELWUDWRUV�DUH�DSSRLQWHG�LQ�D�
SHUVRQDO�FDSDFLW\��DFFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��DQ\�
GHYLDWLRQ�IURP�WKH�DIRUHPHQWLRQHG�UXOHV�UHTXLUHV�WKH�LQIRUPHG�FRQVHQW�RI�WKH�SDUWLHV�WR�WKH�
SURFHHGLQJV��,Q�WKLV�FDVH��WKLV�ZDV�QHLWKHU�UHTXHVWHG�QRU�REWDLQHG��9DODVHN�ZDV�LQWURGXFHG�DV�D�FRQWDFW�
SHUVRQ��EXW�WKH�SDUWLHV�ZHUH�QHYHU�LQIRUPHG�WKDW�9DODVHN�ZRXOG�DOVR�SHUIRUP�VXEVWDQWLYH�WDVNV��,Q�
DGGLWLRQ��9DODVHN�GLG�QRW�HYHQ�KDYH�WKH�UROH�RI�VHFUHWDU\��EXW�RI�DVVLVWDQW��D�SRVLWLRQ�QRW�HYHQ�
GHVFULEHG�LQ�WKH�YDULRXV�DUELWUDWLRQ�UXOHV���
�
��������7KH�&RXUW�RI�$SSHDO�LV�QRW�UHTXLUHG�WR�UXOH�LQ�WKLV�FDVH�RQ�WKH�TXHVWLRQ�RI�WKH�GLYLVLRQ�RI�WDVNV�
EHWZHHQ�DUELWUDWRUV�DQG�VHFUHWDULHV�DVVLVWDQWV�LQ�JHQHUDO��,Q�WKHVH�VHWWLQJ�DVLGH�SURFHHGLQJV��WKH�RQO\�
LVVXH�DW�VWDNH�LV�ZKHWKHU�WKH�7ULEXQDO�ZDV�FRPSRVHG�LQ�YLRODWLRQ�RI�WKH�UXOHV�DSSOLFDEOH�WR�WKHVH�
DUELWUDO�SURFHHGLQJV��$UWLFOH���������E��'&&3���RU�ZKHWKHU�WKH�7ULEXQDO�IDLOHG�WR�FRPSO\�ZLWK�LWV�
PDQGDWH��$UWLFOH���������F��'&&3�����
�
�������� ,W�KDV�QRW�EHHQ�HVWDEOLVKHG�WKDW�WKH�7ULEXQDO�ZDV�FRPSRVHG�LQ�YLRODWLRQ�RI�WKH�DSSOLFDEOH�UXOHV��
7KH�FLUFXPVWDQFH�WKDW�9DODVHN�KDV�ZULWWHQ�SDUWV�RI�WKH�DUELWUDO�DZDUGV�FDQQRW�OHDG�WR�WKH�FRQFOXVLRQ�
WKDW�WKH�7ULEXQDO�ZDV�FRPSRVHG�LQ�YLRODWLRQ�RI�VWDWXWRU\�UXOHV�RU�UXOHV�DJUHHG�EHWZHHQ�WKH�SDUWLHV��7KH�
VDPH�DSSOLHV�WR�WKH�VWDWXWRU\�UXOH�WKDW�WKH�7ULEXQDO�PXVW�FRQVLVW�RI�DQ�RGG�QXPEHU�RI�DUELWUDWRUV�
�$UWLFOH������'&&3���)URP�WKH�<XNRV�$ZDUGV��VLJQHG�E\�WKH�DUELWUDWRUV�&��3RQFHW��6�0��6FKZHEHO�
DQG�/�<��)RUWLHU��LW�IROORZV�WKDW�WKH�<XNRV�$ZDUGV�KDYH�±�H[FOXVLYHO\�±�EHHQ�UHQGHUHG�E\�WKH�WKUHH�
DUELWUDWRUV�DSSRLQWHG�E\�WKH�SDUWLHV��7KH�UHOLDQFH�RQ�$UWLFOH���������E��'&&3�WKXV�IDLOV���
�
��������:LWK�UHJDUG�WR�WKH�YLRODWLRQ�RI�WKH�PDQGDWH��WKH�IROORZLQJ�DSSOLHV��7KH�DUJXPHQWV�RI�WKH�
5XVVLDQ�)HGHUDWLRQ�FRPSULVH��VXPPDULVHG��WZR�SDUWV��QDPHO\��D��9DODVHN�FDUULHG�RXW�VXEVWDQWLYH�ZRUN�
DQG��E��WKLV�ZDV�QRW�GLVFXVVHG�ZLWK�WKH�SDUWLHV�EHIRUHKDQG�DQG�WKH�SDUWLHV�GLG�QRW�DJUHH�WKHUHWR���
�
���������$V�VWDWHG�DERYH��WKH�&RXUW�RI�$SSHDO�DVVXPHV�WKDW�9DODVHN�KDV�GUDIWHG�SDUWV�RI�WKH�<XNRV�
$ZDUGV�E\�SURYLGLQJ�WH[WV�WKDW�KDYH�EHHQ�LQFRUSRUDWHG�E\�WKH�DUELWUDWRUV�LQ�WKH�<XNRV�$ZDUGV��7KLV�
XQGHQLDEO\�LQYROYHV�VXEVWDQWLYH�ZRUN��7KLV�GRHV�QRW�PHDQ�WKDW��E\�GHOHJDWLQJ�WKHVH�DFWLYLWLHV��WKH�
DUELWUDWRUV�KDYH�DFWHG�LQ�YLRODWLRQ�RI�WKHLU�PDQGDWH�WR�VXFK�DQ�H[WHQW�WKDW�WKLV�VKRXOG�OHDG�WR�WKH�VHWWLQJ�
DVLGH�RI�WKH�<XNRV�$ZDUGV��7KH�DSSOLFDEOH�DUELWUDWLRQ�UXOHV��WKH�81&,75$/�5XOHV��GR�QRW�FRQWDLQ�
DQ\�SDUWLFXODU�SURYLVLRQV�RQ�WKLV�SRLQW��&RQWUDU\�WR�WKH�RSLQLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ��WKHUH�LV�DOVR�
QR�XQZULWWHQ�UXOH�WR�WKH�HIIHFW�WKDW�D�VHFUHWDU\�RU�DVVLVWDQW�LV�QRW�DOORZHG�WR�ZULWH�SDUWV�RI�WKH�DZDUG��
$V�ORQJ�DV�QR�FRQFUHWH�SDUW\�DJUHHPHQWV�KDYH�EHHQ�PDGH�LQ�WKLV�UHVSHFW�DQG�WKH��VXEVWDQWLYH��
GHFLVLRQV�DUH�WDNHQ�E\�WKH�DUELWUDWRUV�WKHPVHOYHV�ZLWKRXW�WKH�LQIOXHQFH�RI�WKLUG�SDUWLHV��LW�LV�OHIW�WR�WKH�
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GLVFUHWLRQ�RI�WKH�7ULEXQDO�WR�ZKDW�H[WHQW�LW�ZLVKHV�WR�XVH�DQ�DVVLVWDQW�RU�VHFUHWDU\�IRU�WKH�GUDIWLQJ�RI�
WKH�DUELWUDO�DZDUG�����7KH�&RXUW�RI�$SSHDO�LV�RI�WKH�RSLQLRQ�WKDW�WKH�UHWLFHQW�UHYLHZ�SURYLGHG�E\�$UWLFOH�
��������F��'&&3�DOVR�DSSOLHV�KHUH��WKH�YLRODWLRQ�RI�WKH�PDQGDWH�PXVW�EH�VHULRXV��,Q�D�FDVH�VXFK�DV�WKH�
SUHVHQW��D�YLRODWLRQ�RI�WKH�PDQGDWH�ZLWKLQ�WKH�PHDQLQJ�RI�$UWLFOH���������F��'&&3�FDQ�RQO\�EH�VDLG�WR�
KDYH�RFFXUUHG�LI�WKH�VXEVWDQWLYH�GHFLVLRQV�UHOHYDQW�WR�WKH�DUELWUDO�DZDUGV�KDG�EHHQ�GHOHJDWHG�WR�
9DODVHN�DQG�RU�LI�9DODVHN�KDG�KDG�ILQDO�UHVSRQVLELOLW\�IRU��FHUWDLQ�SDUWV�RI��WKRVH�DZDUGV��6KRXOG�VXFK�
D�VLWXDWLRQ�DULVH��WKHUH�LV�QR�TXHVWLRQ�RI�WKH�DUELWUDWRUV�SHUVRQDOO\�IXOILOOLQJ�WKH�FRUH�WDVNV�RI�WKHLU�
PDQGDWH��7KH�VXEPLVVLRQ�E\�9DODVHN�RI�GUDIW�WH[WV�ZULWWHQ�XQGHU�WKH�UHVSRQVLELOLW\�RI�WKH�DUELWUDWRUV�
DQG�DFFHSWHG�E\�WKHP�GRHV�QRW�MXVWLI\�WKH�FRQFOXVLRQ�WKDW�WKH�7ULEXQDO�KDV��VHULRXVO\��YLRODWHG�LWV�
PDQGDWH��$OWKRXJK�WKH�5XVVLDQ�)HGHUDWLRQ�VXJJHVWV�WKDW�9DODVHN��SDUWO\��WRRN�VXEVWDQWLYH�GHFLVLRQV��LW�
IROORZV�IURP�WKH�DERYH�WKDW�LW�GLG�QRW�VXIILFLHQWO\�VXEVWDQWLDWH�WKLV�DUJXPHQW��7KH�PHUH�FLUFXPVWDQFH�
WKDW�9DODVHN�GUDIWHG�SDUWV�RI�WKH�<XNRV�$ZDUGV�DQG�ELOOHG�PDQ\�KRXUV�LQ�WKH�DUELWUDWLRQ�SURFHHGLQJV�LV�
QRW�VXIILFLHQW�IRU�WKLV�SXUSRVH���
�
���������,Q�WKH�OLJKW�RI�WKH�IRUHJRLQJ��WKH�&RXUW�RI�$SSHDO�IXUWKHU�FRQVLGHUV�WKDW�WKH�<XNRV�$ZDUGV�
VKRXOG�QRW�EH�VHW�DVLGH�RQ�WKH�JURXQG�WKDW�WKH�7ULEXQDO�GLG�QRW�IXOO\�LQIRUP�WKH�SDUWLHV�LQ�DGYDQFH�RI�
9DODVHN¶V�UROH�LQ�WKH�FUHDWLRQ�RI�WKH�<XNRV�$ZDUGV��$VVXPLQJ�WKH�FRUUHFWQHVV�RI�WKH�5XVVLDQ�
)HGHUDWLRQ¶V�DUJXPHQW�WKDW�9DODVHN�ZDV�RQO\�LQWURGXFHG�DV�DQ�DVVLVWDQW�DQG�FRQWDFW�SHUVRQ��LW�FDQ�EH�
FRQFOXGHG�WKDW�WKH�7ULEXQDO�IDLOHG�WR�IXOO\�LQIRUP�WKH�SDUWLHV�RQ�WKLV�SRLQW�RI�WKH�QDWXUH�RI�9DODVHN¶V�
ZRUN��+RZHYHU��XQGHU�WKH�FLUFXPVWDQFHV��WKLV�GRHV�QRW�FRQVWLWXWH�VXFK�D�VHULRXV�YLRODWLRQ�RI�WKH�
PDQGDWH�WKDW�LW�VKRXOG�OHDG�WR�WKH�VHWWLQJ�DVLGH�RI�WKH�DUELWUDO�DZDUGV��
�
��������7KH�FRQFOXVLRQ�LV�WKDW�WKH�FRPSODLQWV�RI�WKH�5XVVLDQ�)HGHUDWLRQ�UHJDUGLQJ�WKH�UROH�RI�9DODVHN�
IDLO���
�
����� &RQFOXVLRQ�LQ�UHVSHFW�RI�YLRODWLRQ�RI�WKH�PDQGDWH��$UWLFOH���������F��'&&3���
�
������� 7KH�DUJXPHQWV�SXW�IRUZDUG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�WR�DUJXH�WKDW�WKH�7ULEXQDO�KDV�IDLOHG�WR�
FRPSO\�ZLWK�LWV�PDQGDWH��KDYH�IDLOHG���
�
������� 7KHUHIRUH��WKHUH�LV�QR�JURXQG�WR�VHW�DVLGH�WKH�<XNRV�$ZDUGV�IRU�WKDW�UHDVRQ���
�
��� �:DV�WKH�7ULEXQDO�LPSURSHUO\�FRPSRVHG��$UWLFOH���������E��'&&3�"��
�
����� 7KH�&RXUW�RI�$SSHDO�KDV�DOUHDG\�GHFLGHG�DERYH��SDUD����������WKDW�WKH�FRPSRVLWLRQ�RI�WKH�
7ULEXQDO�ZDV�QRW�FRQWUDU\�WKH�DSSOLFDEOH�UXOHV���
�
����� $JDLQ��WKHUHIRUH��WKHUH�LV�QR�JURXQG�IRU�VHWWLQJ�DVLGH�WKH�<XNRV�$ZDUGV���
�
���� 'LG�WKH�<XNRV�$ZDUGV�IDLO�WR�VWDWH�WKH�UHDVRQV�IRU�WKH�DZDUG��$UWLFOH���������G��'&&3�"��
�
����� /HJDO�FRQWH[W��
�



&DVH�QXPEHU������������������� �

� � �
�
� � �����
�

��
�

������� 2QH�RI�WKH�JURXQGV�IRU�VHWWLQJ�DVLGH�SXW�IRUZDUG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�LV�WKDW�WKH�<XNRV�
$ZDUGV�GLG�QRW�VWDWH�WKH�UHDVRQV�IRU�WKH�DZDUG�DV�UHIHUUHG�WR�LQ�$UWLFOH���������G��'&&3���
�
������� 7KLV�JURXQG�IRU�VHWWLQJ�DVLGH�FRUUHVSRQGV�WR�WKH�SURYLVLRQV�RI�$UWLFOH���������H��'&&3��ZKLFK�
UHTXLUH�WKH�DUELWUDO�DZDUG�WR�VWDWH�WKH�UHDVRQV�IRU�WKH�GHFLVLRQ��,Q�LWV�MXGJPHQW�RI����'HFHPEHU����������
WKH�6XSUHPH�&RXUW�KHOG�DV�IROORZV�UHJDUGLQJ�VHWWLQJ�DVLGH�RQ�WKLV�JURXQG���

�
³,Q�LWV�GHFLVLRQ�RI����)HEUXDU\�������QR��5���������1-�����������>%HQQHWRQ�(FR�6ZLVV��&RXUW�RI�
$SSHDO@��WKH�6XSUHPH�&RXUW�UXOHG�WKDW�DFFRUGLQJ�WR�$UWLFOH����������LQWURGXFWLRQ�DQG�DW��G���
'&&3��DQ�DUELWUDO�DZDUG�PD\�EH�VHW�DVLGH�RQ�WKH�JURXQG�WKDW�WKH�DZDUG�GLG�QRW�VWDWH�WKH�UHDVRQV�IRU�
WKH�DZDUG��DQG�WKDW�VHWWLQJ�DVLGH�RQ�WKLV�JURXQG�LV�RQO\�SRVVLEOH�ZKHQ�UHDVRQLQJ�LV�DEVHQW��DQG�
WKHUHIRUH�QRW�LQ�FDVHV�RI�XQVRXQG�UHDVRQLQJ��7KH�FRXUW�LV�QRW�FRPSHWHQW�WR�UHYLHZ�WKH�VXEVWDQFH�RI�
DQ�DUELWUDO�DZDUG�RQ�WKLV�JURXQG�IRU�VHWWLQJ�DVLGH��7KH�6XSUHPH�&RXUW�VSHFLILHG�WKLV�YLHZ�LQ�LWV�
MXGJPHQW�RI���-DQXDU\�������QR��5���������NJ�����������>1DQQLQL�6)7��&RXUW�RI�$SSHDO@��E\�
UXOLQJ�WKDW�DEVHQFH�RI�UHDVRQLQJ�PXVW�EH�HTXDWHG�ZLWK�D�FDVH�ZKHUH��DOWKRXJK�UHDVRQLQJ�KDV�EHHQ�
SURYLGHG��QR�ZHOO�IRXQGHG�H[SODQDWLRQ�IRU�WKH�GHFLVLRQ�LQ�TXHVWLRQ�FDQ�EH�LGHQWLILHG�LQ�LW��7KLV�
FULWHULRQ�PXVW�EH�DSSOLHG�ZLWK�UHVWUDLQW�E\�WKH�FRXUW��LQ�WKH�VHQVH�WKDW�LW�VKRXOG�LQWHUYHQH�LQ�DUELWUDO�
GHFLVLRQV�RQO\�LQ�FOHDU�FXW�FDVHV��2QO\�LI�UHDVRQLQJ�LV�DEVHQW��RU�LI�WKH�UHDVRQV�VWDWHG�LQ�WKH�DUELWUDO�
DZDUG�DUH�VR�IODZHG�WKDW�WKH�DZDUG�PXVW�EH�HTXDWHG�ZLWK�DQ�DZDUG�WKDW�GLG�QRW�VWDWH�DQ\�UHDVRQV�DW�
DOO��PD\�WKH�FRXUW�VHW�DVLGH�WKLV�DZDUG�RQ�WKH�JURXQG�VSHFLILHG�LQ�$UWLFOH����������LQWURGXFWLRQ�DQG�
DW��G���'&&3��WKDW�WKH�DZDUG�GLG�QRW�VWDWH�WKH�UHDVRQV�IRU�WKH�DZDUG�´�
�

,W�IROORZV�IURP�WKLV�ILQGLQJ�WKDW�XQVRXQG�UHDVRQLQJ�LV�LQVXIILFLHQW�IRU�VHWWLQJ�DVLGH�RQ�WKH�JURXQG�WKDW�
WKH�<XNRV�$ZDUGV�GLG�QRW�VWDWH�WKH�UHDVRQV�IRU�WKH�DZDUG��,W�DOVR�IROORZV�IURP�WKLV�WKDW�WKH�FULWHULRQ�
WKDW��ZKLOH�WKH�DUELWUDO�WULEXQDO¶V�DZDUG�GRHV�VWDWH�UHDVRQV�IRU�WKH�DZDUG��QR�ZHOO�IRXQGHG�H[SODQDWLRQ�
IRU�WKH�UHOHYDQW�GHFLVLRQ�FDQ�EH�LGHQWLILHG�LQ�LW��VKRXOG�EH�DSSOLHG�ZLWK�UHVWUDLQW��7KH�&RXUW�RI�$SSHDO�
ZLOO�DVVHVV�WKH�DUJXPHQWV�SXW�IRUZDUG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�LQ�WKLV�OLJKW��
�
����� 7KH�5XVVLDQ�)HGHUDWLRQ¶V�SRVLWLRQ�
�
������� 7KH�5XVVLDQ�)HGHUDWLRQ�WDNHV�WKH�YLHZ�WKDW�WKH�7ULEXQDO�GLG�QRW�VWDWH�UHDVRQV�RQ�YDULRXV�
FUXFLDO�DVSHFWV�RI�LWV�GHFLVLRQ�LQ�WKH�)LQDO�$ZDUG��,Q�WKDW�UHVSHFW��WKH�5XVVLDQ�)HGHUDWLRQ�SXW�IRUZDUG�
WKH�IROORZLQJ�DUJXPHQWV��
�

�L�� 1R�ZHOO�IRXQGHG�UHDVRQV�DUH�VWDWHG�IRU�WKH�GHWHUPLQDWLRQ�RI�WKH�GDPDJHV��SDUD��������
�

�LL�� 7KH�7ULEXQDO�LJQRUHG�DOO�SURRI�VKRZLQJ�WKDW�<XNRV¶�0RUGRYLDQ�FRPSDQLHV�ZHUH�VKDP�
FRPSDQLHV��SDUD��������

�
�LLL�� 0HUH�VSHFXODWLRQ��µGHFLVLRQ�E\�JXHVVZRUN¶��GRHV�QRW�FRQVWLWXWH�DGHTXDWH�UHDVRQLQJ�DQG�WKH�

7ULEXQDO�ZHQW�EH\RQG�WKH�DPELW�RI�WKH�OHJDO�GLVSXWH��SDUD��������
�

�LY�� 7KH�7ULEXQDO¶V�FRQFOXVLRQV�UHJDUGLQJ�WKH�<1*�DXFWLRQ�DUH�LQKHUHQWO\�FRQWUDGLFWRU\��SDUD��
������
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��
���� �L��1R�ZHOO�IRXQGHG�UHDVRQV�DUH�VWDWHG�IRU�WKH�GHWHUPLQDWLRQ�RI�WKH�GDPDJHV��
�
������� 7KH�&RXUW�RI�$SSHDO�UHIHUV�WR�LWV�ILQGLQJV�UHJDUGLQJ�WKH�GHWHUPLQDWLRQ�RI�GDPDJHV�LQ�WKH�
FRQWH[W�RI�WKH�DFFXVDWLRQ�GLVFXVVHG�DERYH�WKDW�WKH�7ULEXQDO�KDG�QRW�FRPSOLHG�ZLWK�LWV�PDQGDWH��SDUDV��
���������������)URP�WKHVH�ILQGLQJV��LW�IROORZV�WKDW��ZLWK�LWV�GHFLVLRQ�RQ�WKH�GDPDJHV��WKH�7ULEXQDO��D��
GLG�QRW�JR�EH\RQG�WKH�SDUWLHV¶�OHJDO�GLVSXWH���E��GLG�QRW�YLRODWH�WKH�ULJKW�WR�EH�KHDUG���F��GLG�QRW�FRXQW�
ORVVHV�WZLFH�DQG��G��LQ�IDFW�GLG�SURYLGH�ZHOO�IRXQGHG�DUJXPHQWV�IRU�WKH�QDWXUH�DQG�VFRSH�RI�WKH�
DGMXVWPHQWV�PDGH�WR�WKH�PHWKRGRORJ\�RI�.DF]PDUHN�DQG�'RZ���
�
������� (YHQ�DSDUW�IURP�WKH�IRUHJRLQJ��WKH�5XVVLDQ�)HGHUDWLRQ¶V�FRPSODLQWV�DERXW�WKH�UHDVRQV�VWDWHG�
IRU�WKH�7ULEXQDO¶V�GHFLVLRQ�RQ�WKH�GDPDJH��LI�WKH\�DUH�DW�DOO�FRUUHFW��FDQ�DW�PRVW�OHDG�WR�WKH�FRQFOXVLRQ�
WKDW�WKH�UHDVRQLQJ�LV�XQVRXQG��QRW�WKDW�ZHOO�IRXQGHG�UHDVRQLQJ�LV�DOWRJHWKHU�DEVHQW��+RZHYHU��XQVRXQG�
UHDVRQLQJ�GRHV�QRW�FRQVWLWXWH�D�JURXQG�IRU�VHWWLQJ�DVLGH�EDVHG�RQ�$UWLFOH���������G��'&&3���
��
������ �LL��3URRI�UHJDUGLQJ�WKH�0RUGRYLDQ�FRPSDQLHV��
�
������� 7KH�5XVVLDQ�)HGHUDWLRQ�DUJXHG�WKDW�WKH�7ULEXQDO�IDLOHG�WR�SURYLGH�VRXQG�UHDVRQV�IRU�LWV�
LQFRUUHFW�GHFLVLRQ�WKDW�WKHUH�ZDV�QR�SURRI�ZKDWVRHYHU�VKRZLQJ�WKDW�WKH�0RUGRYLDQ�FRPSDQLHV�ZHUH�
VKDP�FRPSDQLHV�����,Q�RUGHU�WR�SURSHUO\�SODFH�WKLV�FRPSODLQW�DJDLQVW�WKH�DUELWUDO�DZDUGV��WKH�&RXUW�RI�
$SSHDO�ZLOO�ILUVW�GHVFULEH�WKH�FRQWH[W�EHORZ���
�
a.  Context �
�
������� ,Q�WKH�SHULRG������������<XNRV�XVHG�DIILOLDWHG�FRPSDQLHV�LQ�ORZ�WD[�UHJLRQV�LQ�WKH�5XVVLDQ�
)HGHUDWLRQ�LQ�RUGHU�WR�ORZHU�WKH�JURXS¶V�WD[�EXUGHQ��7KHVH�LQFOXGHG�DURXQG�WZHQW\�ILYH�RSHUDWLQJ�
FRPSDQLHV�LQ�0RUGRYLD��(YHQNLD��.DOP\NLD��%DLNRQXU��7UHNKJRUQ\��/HVQR\�DQG�6DURY��ZKHUH�D�
IDYRXUDEOH�WD[�UHJLPH�ZDV�LQ�SODFH�LQ�RUGHU�WR�SURPRWH�EXVLQHVV�DFWLYLWLHV�LQ�WKHVH�HFRQRPLFDOO\�
GLVDGYDQWDJHG�SDUWV�RI�WKH�5XVVLDQ�)HGHUDWLRQ��7KHVH�UHJLRQV�ZHUH�SHUPLWWHG�WR�H[HPSW�WD[SD\HUV�
HVWDEOLVKHG�WKHUH�IURP�SD\PHQW�RI�IHGHUDO�SURILW�WD[�LQ�RUGHU�WR�HQFRXUDJH�WKHVH�WD[SD\HUV�WR�LQYHVW�LQ�
WKH�UHJLRQV�FRQFHUQHG��7R�WKDW�HQG��FHUWDLQ�FRQGLWLRQV��WR�EH�GHWHUPLQHG�E\�WKH�UHJLRQ�LWVHOI��KDG�WR�EH�
PHW��2QH�VXFK�FRQGLWLRQ�ZDV�DQ�REOLJDWLRQ�IRU�WKH�H[HPSWHG�WD[SD\HU�WR�LQYHVW�LQ�WKH�UHJLRQ�
FRQFHUQHG������
�
������� 7KH�VLWXDWLRQ�LQ�0RUGRYLD�ZDV�DV�IROORZV��%\�ODZ�RI���0DUFK�������0RUGRYLD�FUHDWHG�WKH�
SRVVLELOLW\�RI�RIIHULQJ�WD[�EHQHILWV�WR�FRPSDQLHV�LQ�WKLV�UHJLRQ��7KH�0RUGRYLDQ�JRYHUQPHQW�ODLG�GRZQ�
WKH�FRQGLWLRQV�XQGHU�ZKLFK�WKH�WD[�EHQHILWV�FRXOG�EH�HQMR\HG��,Q������DQG�������D�WD[SD\HU�FRXOG�EH�
IXOO\�H[HPSWHG�IURP�WKH�VKDUH�RI�WKH�SURILW�WD[�WKDW�ZRXOG�KDYH�EHHQ�DGGHG�WR�WKH�IHGHUDO�EXGJHW��LQ�
WKRVH�\HDUV��WKH�SURILW�WD[�ZDV�����DQG������UHVSHFWLYHO\��DQG�DOZD\V�����RI�WKH�SURFHHGV�IURP�WKHVH�
WD[HV�ZHQW�WR�WKH�IHGHUDO�EXGJHW��)URP������RQZDUGV��WD[�H[HPSWLRQ�ZDV�RQO\�SRVVLEOH�XS�WR�D�UDWH�RI�
����$V�IURP���-DQXDU\�������WKH�WD[�H[HPSWLRQ�ZDV�ODUJHO\�FDQFHOOHG��<XNRV�PDGH�DUUDQJHPHQWV�ZLWK�
WKH�0RUGRYLDQ�WD[�DXWKRULWLHV�WR�TXDOLI\�IRU�WKHVH�WD[�DUUDQJHPHQWV��%DVHG�RQ�WKHVH�DUUDQJHPHQWV��
<XNRV�LQYHVWHG�LQ�0RUGRYLD��LQ�UHWXUQ�IRU�ZKLFK�LW�VDYHG�D�VXEVWDQWLDO�DPRXQW�LQ�WD[HV��,Q������������
WKH�0RUGRYLDQ�WD[�DXWKRULWLHV�KDG�DXGLWV�FRQGXFWHG�DW�YDULRXV�0RUGRYLDQ�FRPSDQLHV�DQG�GLVFRYHUHG�
RQO\�WD[�YLRODWLRQV�RI�D�VXERUGLQDWH�QDWXUH�GXULQJ�WKRVH�DXGLWV������
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������� $W�WKH�HQG�RI�������WKH�5XVVLDQ�)HGHUDWLRQ
V�WD[�DXWKRULWLHV�WRRN�WKH�SRVLWLRQ�WKDW�<XNRV�DQG�
LWV�RSHUDWLQJ�FRPSDQLHV�ZHUH�DEXVLQJ�WKH�WD[�H[HPSWLRQV�WKDW�KDG�EHHQ�DJUHHG�ZLWK�WKH�WD[�DXWKRULWLHV�
LQ�WKH�ORZ�WD[�UHJLRQV��,QWHU�DOLD��WKH\�WRRN�WKH�YLHZ�WKDW�WKH�VDOHV�SULFHV�FKDUJHG�E\�<XNRV¶�RLO�
SURGXFLQJ�EXVLQHVV�XQLWV�WR�WKH��VKDP��FRPSDQLHV�LQ�WKH�ORZ�WD[�UHJLRQV�ZHUH�QRW�LQ�OLQH�ZLWK�PDUNHW�
FRQGLWLRQV�DQG�WKDW�WKH�KLJK�WD[�EHQHILWV�ZHUH�GLVSURSRUWLRQDWH�WR�WKH�UHODWLYHO\�ORZ�LQYHVWPHQWV�PDGH�
E\�<XNRV�LQ�WKH�UHOHYDQW�UHJLRQV��7KH�IHGHUDO�WD[�DXWKRULWLHV�VXEVHTXHQWO\�UH�DWWULEXWHG�WKH�SURILWV�WKDW�
KDG�EHHQ�JHQHUDWHG�E\�WKH�FRPSDQLHV�LQ�WKH�ORZ�WD[�UHJLRQV�ZLWK�WKH�VDOH�RI�FUXGH�RLO�WR�WKLUG�SDUWLHV��
DV�ZHOO�DV�WKH�REOLJDWLRQ�WR�SD\�9$7��WR�<XNRV��$V�D�UHVXOW��VXEVWDQWLDO�DGGLWLRQDO�WD[�DVVHVVPHQWV�
ZHUH�LPSRVHG�RQ�<XNRV�IRU�WKH�\HDUV������������DORQJ�ZLWK�ILQHV�IRU�LWV�IDLOXUH�WR�FRPSO\�ZLWK�LWV�
VWDWXWRU\��WD[��REOLJDWLRQV��0RUH�VSHFLILFDOO\��WKH�IHGHUDO�WD[�DXWKRULWLHV�UHWURDFWLYHO\�DWWULEXWHG�WKH�
WUDQVDFWLRQV�LQ�ZKLFK�WKH�<XNRV�FRPSDQLHV�LQ�WKH�ORZ�WD[�UHJLRQV�VROG�RLO�WR�IRUHLJQ�FRXQWULHV��VXEMHFW�
WR�D�9$7�UDWH�RI�����WR�<XNRV�DV�µDFWXDO�H[SRUWHU¶�DQG�WRRN�WKH�SRVLWLRQ�WKDW�<XNRV�KDG�WR�UHTXHVW�D�
UHWXUQ�RI�9$7��7KHVH�DVVHVVPHQWV�DQG�ILQHV�ZHUH��ODUJHO\��FRQILUPHG�E\�WKH�5XVVLDQ�FRXUW��ZKLFK�
KHOG��EULHIO\�SXW��WKDW�<XNRV�ZDV�DFWLQJ�LQ�EDG�IDLWK��WKH�XVH�RI�FRPSDQLHV�LQ�ORZ�WD[�UHJLRQV�ZDV�
LOOHJDO�VLQFH�LW�VHUYHG�WKH�SXUSRVH�RI�WD[�HYDVLRQ�LQVWHDG�RI�HFRQRPLF�JURZWK�LQ�WKHVH�UHJLRQV���
�
b. The arbitration proceedings��
�
������� +9<�DUJXHG�LQ�WKH�DUELWUDWLRQ�SURFHHGLQJV�WKDW�WKH�VXEVWDQWLDO�DGGLWLRQDO�DVVHVVPHQWV�ZHUH�
IDEULFDWHG�DQG�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�WKXV�HIIHFWLYHO\�EURXJKW�DERXW�WKH�H[SURSULDWLRQ�RI�<XNRV��
7KH\�DUJXHG��LQWHU�DOLD��WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�ZURQJO\�WRRN�WKH�SRVLWLRQ�WKDW�LW�ZDV�RQO\�DW�WKH�
HQG�RI������WKDW�LW�EHFDPH�DZDUH�WKDW�<XNRV�ZDV�DEXVLQJ�WKH�WD[�H[HPSWLRQV��$FFRUGLQJ�WR�+9<��
<XNRV�ZDV�FRQVWDQWO\�PRQLWRUHG�E\�5XVVLDQ�WD[�DXWKRULWLHV��ZKLFK�NQHZ�H[DFWO\�KRZ�<XNRV�ZDV�
XVLQJ�WKH�SRVVLELOLWLHV�WR�REWDLQ�WD[�H[HPSWLRQV�LQ�WKH�ORZ�WD[�UHJLRQV��+9<�DOVR�IHHOV�WKDW�WKH\�GLG�
QRW�DFW�LQ�EUHDFK�RI�5XVVLDQ�WD[�ODZ��$FFRUGLQJ�WR�+9<��WKH�5XVVLDQ�WD[�DXWKRULWLHV�ZURQJO\�
DWWULEXWHG�UHWURDFWLYHO\�WKH�UHOHYDQW�SDUW�RI�WKH�SURILWV�RI�WKH�FRPSDQLHV�LQ�WKH�ORZ�WD[�UHJLRQV�WR�
<XNRV�LWVHOI��(YHQ�LI�LW�ZHUH�WUXH�WKDW�WKH�VDOHV�SULFHV�ZHUH�WRR�ORZ��WKH�5XVVLDQ�WD[�DXWKRULWLHV�VKRXOG�
KDYH�GHPDQGHG�SD\PHQW�EDFN�RI�WD[HV�IURP�WKH�FRPSDQLHV�LQ�WKH�ORZ�WD[�UHJLRQV��7KH\�VKRXOG�QRW�
KDYH�DWWULEXWHG�WKH�SURILWV�WR�<XNRV�LQ�RUGHU�WR�FDOO�<XNRV�WR�DFFRXQW�IRU�EDFN�WD[HV��DFFRUGLQJ�WR�
+9<���
�
������� ,Q�WKH�DUELWUDWLRQ�SURFHHGLQJV��WKH�5XVVLDQ�)HGHUDWLRQ�WRRN�WKH�SRVLWLRQ�WKDW�WKH�5XVVLDQ�WD[�
DXWKRULWLHV�KDG�DFWHG�ODZIXOO\�ZLWK�WKHLU�LPSRVLWLRQ�RI�WD[�DVVHVVPHQWV�RQ�<XNRV�IURP�'HFHPEHU������
RQZDUGV��$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��<XNRV¶�FRQGXFW�ZDV�LQ�EUHDFK�RI�WKH��XQZULWWHQ��EDG�
IDLWK�WD[SD\HU�GRFWULQH�DSSOLFDEOH�LQ�5XVVLD��EDVHG�RQ�ZKLFK�WKH�5XVVLDQ�WD[�DXWKRULWLHV�KDYH�WKH�
DXWKRULW\�WR�LQWHUYHQH�LI�D�WD[SD\HU¶V�DFWLRQV�VROHO\�VHUYH�WR�ORZHU�WKH�WD[HV�WR�EH�SDLG��³$�SHUVRQ¶V�
DFWLRQV�DLPHG�VROHO\�DW�WD[�HYDVLRQ�PD\�QRW�EH�UHJDUGHG�DV�DFWLRQV�PDGH�LQ�JRRG�IDLWK�´�$FFRUGLQJ�WR�
WKH�5XVVLDQ�)HGHUDWLRQ��<XNRV�KDG�DEXVHG�WKH�WD[�H[HPSWLRQ�LQ�WKH�ORZ�WD[�UHJLRQV�E\�XVLQJ�VKDP�
FRPSDQLHV�ZLWKRXW�DQ\�EXVLQHVV�DFWLYLWLHV�RI�WKHLU�RZQ��LQFRUSRUDWHG�IRU�WKH�VROH�SXUSRVH�RI�HQDEOLQJ�
<XNRV�WR�HYDGH�WD[HV��$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��<XNRV�ZDV�DZDUH�WKDW�LWV�µWD[�
RSWLPLVDWLRQ�SODQ¶�ZDV�XQODZIXO�DQG�WKDW�LW�UDQ�D�KLJK�ULVN�RI�EHLQJ�FODVVLILHG�DV�D�µEDG�IDLWK�WD[SD\HU¶��
7KH�5XVVLDQ�)HGHUDWLRQ�IXUWKHUPRUH�WDNHV�WKH�YLHZ�WKDW�LW�LV�LQFRUUHFW�WKDW�WKH�5XVVLDQ�WD[�DXWKRULWLHV�
ZHUH�DZDUH�RI�<XNRV¶�WD[�RSWLPLVDWLRQ�SODQ�DQG�KDG�DSSURYHG�WKDW�SODQ��(YHQ�LI�WKDW�ZHUH�WKH�FDVH��WKH�
5XVVLDQ�)HGHUDWLRQ�ZDV�IUHH�WR�QHYHUWKHOHVV�LQWHUYHQH�DW�D�ODWHU�GDWH������
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������� 7KH�7ULEXQDO¶V�GHFLVLRQ��LQ�VR�IDU�DV�UHOHYDQW�LQ�FRQQHFWLRQ�ZLWK�WKH�JURXQG�IRU�VHWWLQJ�DVLGH�DW�
LVVXH�KHUH��LV�HVVHQWLDOO\�DV�IROORZV��(YHQ�EDFN�LQ�������5XVVLDQ�ODZ�LQFOXGHG�WKH��XQZULWWHQ��JRRG�
IDLWK�WD[SD\HUV�GRFWULQH��7KH�7ULEXQDO�GLG�QRW�UHQGHU�DQ\�GHFLVLRQ�RQ�WKH�TXHVWLRQ�RI�ZKHWKHU�<XNRV�±�
XQGHU�5XVVLDQ�ODZ�±�DFWHG�LQ�EUHDFK�RI�WKLV�GRFWULQH��$FFRUGLQJ�WR�WKH�7ULEXQDO��WKLV�ZDV�QRW�SDUW�RI�LWV�
PDQGDWH��
7KH�7ULEXQDO�WKHQ�HVWDEOLVKHV�WKDW�WKH�JRRG�IDLWK�WD[SD\HUV�GRFWULQH�KDG�QHYHU�EHHQ�LQYRNHG�DJDLQVW�
<XNRV�SULRU�WR�'HFHPEHU����������7KH�7ULEXQDO�IXUWKHU�FRQVLGHUV�WKDW�WKH�DSSOLFDWLRQ�RI�WKH�JRRG�IDLWK�
WD[SD\HUV�GRFWULQH�VHHPV�SDUWLFXODUO\�VXLWDEOH�IRU�DVVHVVLQJ�WKH�FLUFXPVWDQFHV�UHJDUGLQJ�<XNRV¶�WD[�
RSWLPLVDWLRQ�SODQ��
+RZHYHU��WKLV�GRHV�QRW�FKDQJH�WKH�IDFW��DFFRUGLQJ�WR�WKH�7ULEXQDO��WKDW�+9<�DUJXHG�WKDW�WKH�GHFLVLRQ�
RI�WKH�5XVVLDQ�WD[�DXWKRULWLHV�WR�ZLWKGUDZ�WKH�WD[�H[HPSWLRQV�ZDV�XQODZIXO�EHFDXVH�RI�WKH�ZD\�LQ�
ZKLFK�WKH�GRFWULQH�ZDV�DSSOLHG��,Q�WKLV�UHVSHFW��+9<�DUJXHG�����WKDW�WKH�
UH�DWWULEXWLRQ
�WR�<XNRV�RI�
WKH�WUDQVDFWLRQV�RI�WKH�FRPSDQLHV�LQ�WKH�ORZ�WD[�UHJLRQV�KDG�QR�EDVLV�LQ�5XVVLDQ�ODZ�DQG�����WKDW�WKHUH�
KDG�EHHQ�D�EUHDFK�RI�
GXH�SURFHVV
�����2QO\�WKH�GHFLVLRQ�UHJDUGLQJ�WKH�VHFRQG�DFFXVDWLRQ�LV�LPSRUWDQW�WR�
WKH�&RXUW�RI�$SSHDO��2Q�WKLV�SRLQW��WKH�7ULEXQDO��LQ�VXPPDU\��GHFLGHG�DV�IROORZV��8QGHU�5XVVLDQ�ODZ��
LW�LV�DVVXPHG�WKDW�WD[SD\HUV�DFW�LQ�JRRG�IDLWK��7KH�EXUGHQ�RI�SURRI�RI�EDG�IDLWK�IDOOV�RQ�WKH�WD[�
DXWKRULWLHV��7KH�TXHVWLRQ�WKDW�SUHVHQWV�LWVHOI�LV�ZKHWKHU�WKH�WD[�DXWKRULWLHV�SURYLGHG�WKLV�SURRI�LQ�WKH�
5XVVLDQ�SURFHHGLQJV��,Q�FRQQHFWLRQ�ZLWK�WKLV��WKH�7ULEXQDO�SRLQWHG�RXW�WKDW�5XVVLDQ�WD[�ODZ�UHTXLUHV�D�
WD[�DXGLW�WR�LQFOXGH�WKH�HYLGHQWLDU\�GRFXPHQWV�RI�DQ\�SRVVLEOH�YLRODWLRQV�FRPPLWWHG�E\�WKH�WD[SD\HU��
,Q�WKH�5XVVLDQ�SURFHHGLQJV�DW�WKH�WLPH��<XNRV�FRPSODLQHG�DERXW�WKH�DEVHQFH�RI�HYLGHQWLDU\�
GRFXPHQWV��EXW�WKH�5XVVLDQ�FRXUW�GLG�QRW�DGGUHVV�WKDW�FRPSODLQW��RU�KDUGO\�VR���:KLOH�WKH�5XVVLDQ�
)HGHUDWLRQ�DUJXHG�LQ�WKHVH�DUELWUDWLRQ�SURFHHGLQJV�WKDW�WKHUH�ZDV�DPSOH�HYLGHQFH�RI�<XNRV¶�WD[�
HYDVLRQ��WKH�7ULEXQDO�UHMHFWHG�WKDW�GHIHQFH��

³������«��WKH�7ULEXQDO�REVHUYHV�WKDW�QHDUO\�DOO�RI�WKH�HYLGHQFH�RQ�WKLV�SRLQW�UHODWHV�WR�WKH�
HQWLWLHV�LQ�/HVQR\�DQG�7UHNKJRUQ\��7KH�7ULEXQDO�KDV�QRW�IRXQG�DQ\�HYLGHQFH�LQ�WKH�PDVVLYH�
UHFRUG�WKDW�ZRXOG�VXSSRUW�5HVSRQGHQW¶V�VXEPLVVLRQ�WKDW�WKHUH�ZDV�D�EDVLV�IRU�WKH�5XVVLDQ�
DXWKRULWLHV�WR�FRQFOXGH�WKDW�WKH�HQWLWLHV�LQ�0RUGRYLD��IRU�H[DPSOH��ZHUH�³VKDPV´��,QGHHG��
LQVWHDG�RI�SRLQWLQJ�WR�DQ\�VSHFLILF�HYLGHQFH�RQ�ZKLFK�WKH�WD[�DXWKRULWLHV�PLJKW�KDYH�EDVHG�WKHLU�
ILQGLQJ�WKDW�WKH�0RUGRYLDQ�HQWLWLHV�ZHUH�VKDPV��5HVSRQGHQW�UHYHUVHG�WKH�EXUGHQ�DQG�DVVHUWHG�
WKDW�³WKHUH�LV�QR�HYLGHQFH�WKDW�WKH�0RUGRYLDQ�VKHOOV�HYHU�KDG�DQ\�JUHDWHU�VXEVWDQFH�WKDQ�WKH�
/HVQR\�VKHOOV´��DQG�WKDW�³>I@DFWXDOO\��<XNRV�GLG�QRW�HYHQ�DWWHPSW�WR�GHPRQVWUDWH�WKDW�DQ\�
JHQXLQH�WUDGLQJ�DFWLYLWLHV�KDG�HYHU�EHHQ�FRQGXFWHG�LQ�0RUGRYLD�´�:KLOH�WKH�LQFRPSOHWH�UHFRUG�
EHIRUH�WKH�7ULEXQDO�PD\�QRW��LQ�SRLQW�RI�IDFW��HVWDEOLVK�WKDW�WKH�0RUGRYLDQ�WUDGLQJ�FRPSDQLHV�
FRQGXFWHG�JHQXLQH�WUDGLQJ�DFWLYLWLHV�LQ�0RUGRYLD��WKH�7ULEXQDO�QRWHV�WKDW�WKH�5XVVLDQ�FRXUWV�
V\VWHPDWLFDOO\�GHQLHG�<XNRV¶�PRWLRQV�WR�MRLQ�WR�WKH�SURFHHGLQJV�LWV�WUDGLQJ�FRPSDQLHV�DQG�WKH�
*RYHUQPHQW�RI�WKH�5HSXEOLF�RI�0RUGRYLD��7KLV�OHDGV�WKH�7ULEXQDO�WR�FRQFOXGH�WKDW�WKH�5XVVLDQ�
FRXUWV�PD\�KDYH�SUHYHQWHG�<XNRV�IURP�DGGXFLQJ�HYLGHQFH�EHDULQJ�RQ�WKH�QDWXUH�RI�LWV�
DFWLYLWLHV�LQ�0RUGRYLD��7KH�UHFRUG��LQVRIDU�DV�WKH�7ULEXQDO�KDV�EHHQ�DEOH�WR�ILQG��GRHV�QRW�
UHYHDO�UHDVRQV��VWLOO�OHVV�SHUVXDVLYH�UHDVRQV��IRU�GHQLDO�E\�WKH�5XVVLDQ�FRXUWV�RI�MRLQGHU�RI�WKH�
0RUGRYLDQ�JRYHUQPHQW�DQG�WKH�WUDGLQJ�FRPSDQLHV�´�

�
7KH�7ULEXQDO�WKHQ�HVWDEOLVKHG�WKH�IROORZLQJ�LQ�UHVSHFW�RI�WKH�TXHVWLRQ�RI�ZKHWKHU�WKH�5XVVLDQ�
)HGHUDWLRQ�KDG�IXUQLVKHG�WKH�SURRI�RI�<XNRV¶�EDG�IDLWK��)LUVW��WKH�7ULEXQDO�KHOG�WKDW�WKH�5XVVLDQ�WD[�
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DXWKRULWLHV�KDG�IDLOHG�DW�WKH�WLPH�WR�FRQWUDGLFW�<XNRV¶�DVVHUWLRQ�WKDW�QR�GRFXPHQWV�VXEVWDQWLDWLQJ�
<XNRV¶�EDG�IDLWK�KDG�EHHQ�VXEPLWWHG�DV�SDUW�RI�WKH�
WD[�DXGLW
��6HFRQG��WKH�7ULEXQDO�KHOG�WKDW�WKH�
5XVVLDQ�)HGHUDWLRQ�KDG�IDLOHG�LQ�WKH�DUELWUDWLRQ�SURFHHGLQJV�WR�SURYLGH�SURSHU�SURRI�RI�LWV�DVVHUWLRQ�
WKDW�WKH�YLRODWLRQV�GLVFRYHUHG�LQ�/HVQR\�DQG�7UHNKJRUQ\�KDG�DOVR�RFFXUUHG�LQ�0RUGRYLD��7KH�7ULEXQDO�
ZHQW�RQ�WR�VWDWH���

�
³������«��:KLOH�LW�LV�WUXH��DQG�VXJJHVWLYH��WKDW�&ODLPDQWV�GLG�QRW�LQWURGXFH�HYLGHQFH�DW�WKH�
+HDULQJ�VKRZLQJ�WKDW�WUDGLQJ�FRPSDQLHV�ZKLFK�RSHUDWHG�LQ�0RUGRYLD�ZHUH�QRW�³VKDPV´��LW�LV�
ILUVW�DQG�IRUHPRVW�WKH�FRQGXFW�RI�WKH�WD[�DXWKRULWLHV�WKDW�WKH�7ULEXQDO�PXVW�H[DPLQH�LQ�WKH�
FRQWH[W�RI�WKH�WD[�DVVHVVPHQWV�WKDW�WKHVH�DXWKRULWLHV�LPSRVHG�RQ�<XNRV��)RFXVLQJ�H[FOXVLYHO\�
RQ�&ODLPDQWV¶�IDLOXUH�WR�GHPRQVWUDWH�WKDW�WKH�0RUGRYLDQ�HQWLWLHV�ZHUH�QRW�³VKDPV´�ZRXOG�
HPSW\�RI�PHDQLQJ�WKH�LPSRUWDQW�SULQFLSOH�WKDW�WKH�WD[�DXWKRULWLHV�KDG�WKH�EXUGHQ�RI�SURYLQJ�WKH�
WD[SD\HU¶V�EDG�IDLWK�XQGHU�5XVVLDQ�ODZ���«�´�

�
7KH�7ULEXQDO�GHFLGHG�WKDW�WKH�7D[�0LQLVWU\�KDG�OXPSHG�DOO�VXEVLGLDULHV�WRJHWKHU�LQ�LWV�DVVHVVPHQW�RI�
<XNRV¶�FRQGXFW��DQG�KDG�IDLOHG�WR�SURYLGH�SURRI�VKRZLQJ�WKDW�all�FRPSDQLHV�KDG�YLRODWHG�WD[�ODZ��2I�
FRXUVH��+9<�FRXOG�KDYH�VXEPLWWHG�HYLGHQFH�WR�WKH�SURFHHGLQJV�VKRZLQJ�WKDW�WKH�RSHUDWLQJ�FRPSDQLHV�
FDUULHG�RXW�JHQXLQH�EXVLQHVV�DFWLYLWLHV��+RZHYHU��DV�QHLWKHU�SDUW\�KDG�VXEPLWWHG�VXIILFLHQW�HYLGHQFH�
DQG�WKH�<XNRV�DUFKLYH�ZDV�LQ�WKH�KDQGV�RI�WKH�5XVVLDQ�)HGHUDWLRQ��WKH�7ULEXQDO�SHUVLVWHG�ZLWK�WKH�UXOH�
WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�KDG�WR�SURYLGH�SURRI�RI�LWV�DVVHUWLRQ��7KH�5XVVLDQ�)HGHUDWLRQ�KDG�QRW�
SURYLGHG�WKLV�SURRI��DFFRUGLQJ�WR�WKH�7ULEXQDO��
�
c.  The Russian Federation’s position��
�
������� ,Q�WKHVH�VHWWLQJ�DVLGH�SURFHHGLQJV��WKH�5XVVLDQ�)HGHUDWLRQ�DUJXHG�WKDW�WKH�0RUGRYLDQ�
FRPSDQLHV�ZHUH�VKDP�FRPSDQLHV��FUHDWHG�IRU�WKH�VROH�SXUSRVH�RI�FLUFXPYHQWLQJ�WD[HV��<XNRV�XVHG�
IURQW�PHQ�ZKR�DFWHG�DV�GLUHFWRUV�RI�WKH�VKDP�FRPSDQLHV�VROHO\�LQ�QDPH��7KH�FRPSDQLHV�KDG��DOPRVW��
QR�DVVHWV�RU�HPSOR\HHV�DQG�DOO�WKHLU�DVVHWV�DQG�WKHLU�DIIDLUV�ZHUH�PDQDJHG�E\�<XNRV�LWVHOI�IURP�
0RVFRZ��)LQDOO\��WKH�5XVVLDQ�)HGHUDWLRQ�DUJXHG�WKDW�WKHUH�ZDV�DQ�H[WUHPH�PLVPDWFK�EHWZHHQ�WKH�WD[�
EHQHILWV�JHQHUDWHG�E\�<XNRV�WKURXJK�WKH�WD[�VWUXFWXUH�DQG�WKH�ORFDO�LQYHVWPHQWV�PDGH�E\�<XNRV�LQ�WKH�
UHJLRQV�FRQFHUQHG���
�
������� 7KH�5XVVLDQ�)HGHUDWLRQ�DUJXHV�WKDW�WKH�7ULEXQDO�DJUHHG�ZLWK�LWV�DVVHUWLRQ�WKDW�WKH�FRPSDQLHV�LQ�
/HVQR\�DQG�7UHNKJRUQ\��PDQDJHG�HQWLUHO\�E\�<XNRV�IURP�0RVFRZ��ZHUH�VKDP�FRPSDQLHV�DQG�WKDW�
WKH�XVH�RI�WKH�WD[�IDFLOLWLHV�LQ�WKRVH�UHJLRQV�ZDV�LOOHJDO��$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��WKH�
VLWXDWLRQ�LQ�0RUGRYLD�ZDV�QR�GLIIHUHQW�IURP�WKDW�LQ�/HVQR\�DQG�7UHNKJRUQ\��7KH�5XVVLDQ�)HGHUDWLRQ�
WKHUHIRUH�ILQGV�LW�LQFRPSUHKHQVLEOH�WKDW�WKH�7ULEXQDO��LQ�UHVSHFW�RI��WKH�0RUGRYLDQ�FRPSDQLHV�LQ�QR��
����RI�WKH�)LQDO�$ZDUG��ZURWH���
�

³7KH�7ULEXQDO�KDV�QRW�IRXQG�DQ\�HYLGHQFH�LQ�WKH�PDVVLYH�UHFRUG�WKDW�ZRXOG�VXSSRUW�
5HVSRQGHQW¶V�VXEPLVVLRQ�WKDW�WKHUH�ZDV�D�EDVLV�IRU�WKH�5XVVLDQ�DXWKRULWLHV�WR�FRQFOXGH�WKDW�WKH�
HQWLWLHV�LQ�0RUGRYLD��IRU�H[DPSOH��ZHUH�³VKDPV´�´�

�
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��������$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��WKLV�GHFLVLRQ�LV�LQFRPSUHKHQVLEOH��VLQFH�LW�KDV�
GHPRQVWUDWHG�WKDW�LQ�0RUGRYLD�WKH�VDPH�LOOHJDO�FRQGXFW�ZDV�EHLQJ�SUDFWLVHG�DV�LQ�/HVQR\�DQG�
7UHNKJRUQ\��,W�DUJXHV�WKDW�LW�SURYLGHG�DPSOH�HYLGHQFH�LQ�WKH�DUELWUDWLRQ�SURFHHGLQJV��ZLWK�PDQ\�RI�WKH�
GRFXPHQWV�UHODWLQJ�ERWK�WR�/HVQR\�DQG�7UHNKJRUQ\��DQG�WR�0RUGRYLD��)RU�H[DPSOH��WKH�VDPH�<XNRV�
PDQDJHUV�ZHUH�LQYROYHG�LQ�WKH�FRPSDQLHV�LQ�WKH�WKUHH�UHJLRQV�DQG�WKHUH�ZDV�RQH�VLQJOH��LQWHJUDWHG�DQG�
FRQVLVWHQW�DSSURDFK�IRU�HYDGLQJ�FRUSRUDWLRQ�WD[��)LQDOO\��WKH�5XVVLDQ�)HGHUDWLRQ�SRLQWV�RXW�WKDW�WKH�
(&W+5�DOVR�UHDFKHG�WKH�FRQFOXVLRQ��LQ�WZR�VHSDUDWH�MXGJPHQWV��WKDW�DOO�<XNRV�FRPSDQLHV�LQ�WKH�ORZ�
WD[�UHJLRQV�ZHUH�µVKDPV¶������
�
��������7KH�5XVVLDQ�)HGHUDWLRQ�VHW�RXW�LQ�GHWDLO�LQ��LQWHU�DOLD��WKH�'HIHQFH�RQ�$SSHDO�ZKDW�HYLGHQFH�LW�
VXEPLWWHG�LQ�WKH�DUELWUDWLRQ�IRU�LWV�DVVHUWLRQ�WKDW�<XNRV�ZDV�HYDGLQJ�WD[HV�LQ�0RUGRYLD�DV�ZHOO��
$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��+9<�QHYHU�VXEVWDQWLYHO\�DQG�VSHFLILFDOO\�FRQWUDGLFWHG�WKH�
HYLGHQFH��QHLWKHU�LQ�WKH�DUELWUDWLRQV��QRU�LQ�WKH�(&W+5�SURFHHGLQJV��DQG�WKHVH�VHWWLQJ�DVLGH�
SURFHHGLQJV������
�
��������$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��WKH�7ULEXQDO¶V�GHFLVLRQ�DV�VHW�RXW�DERYH�LQ�SDUD��������LV�
LQFRPSUHKHQVLEOH�DQG�LOO�IRXQGHG��DQG�FDQ�EH�HTXDWHG�ZLWK�D�GHFLVLRQ�IRU�ZKLFK�QR�UHDVRQV�KDYH�EHHQ�
VWDWHG�DW�DOO��0RUHRYHU��DFFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��WKLV�LV�DERXW�D�FUXFLDO�HOHPHQW�RI�WKH�
GHFLVLRQV��FRQVWLWXWLQJ�WKH�JURXQGZRUN�RI�WKH�RXWFRPH�RI�WKH�DUELWUDO�DZDUGV��,W�LV�HPSKDVLVHG�WKDW�WKH�
7ULEXQDO�GLG�QRW�GHFLGH�WKDW�WKH�HYLGHQFH�ZDV�IRXQG�WR�EH�LQVXIILFLHQWO\�FRQYLQFLQJ��ZKLFK�WKH�
7ULEXQDO�KDG�WKH�GLVFUHWLRQ�WR�GHFLGH��EXW�WKDW�WKH�7ULEXQDO�KDG�FRPSOHWHO\�LJQRUHG�H[LVWLQJ�HYLGHQFH��
7KH�5XVVLDQ�)HGHUDWLRQ�WDNHV�WKH�YLHZ�WKDW�WKH�DUELWUDO�DZDUGV�VKRXOG�EH�VHW�DVLGH�IRU�WKHLU�ODFN�RI�
UHDVRQLQJ������
�
d.  The Court of Appeal’s judgment��
�
��������7KH�&RXUW�RI�$SSHDO�WDNHV�WKH�YLHZ�WKDW�WKLV�FRPSODLQW�LV�EDVHG�RQ�DQ�LQFRUUHFW�LQWHUSUHWDWLRQ�
RI�WKH�)LQDO�$ZDUG��:KLOH�WKH�7ULEXQDO�KHOG�LQ�WKH�)LQDO�$ZDUG�WKDW�LW�KDG�QRW�IRXQG�DQ\�SURRI�LQ�WKH�
PDVVLYH�UHFRUG�WKDW�FRXOG�KDYH�OHG�WKH�5XVVLDQ�DXWKRULWLHV�WR�FRQFOXGH�WKDW�WKH�0RUGRYLDQ�FRPSDQLHV�
ZHUH�VKDPV��WKH�5XVVLDQ�)HGHUDWLRQ�IDLOV�WR�UHFRJQLVH�WKDW�
WKH�PDVVLYH�UHFRUG
�GRHV�QRW�UHIHU�WR�WKH�
DUELWUDWLRQ�UHFRUG��EXW�WR�WKH�UHFRUG�WKDW�ZDV�WKH�VXEMHFW�RI�WKH�WD[�SURFHHGLQJV�FRQGXFWHG�E\�<XNRV�LQ�
5XVVLD��7KLV�LV�DERXW�WKH�ODFN�RI�HYLGHQFH�LQ�WKDW�UHFRUG��7KH�5XVVLDQ�)HGHUDWLRQ
V�QXPHURXV�
UHIHUHQFHV�WR�HYLGHQFH�VXEPLWWHG�E\�LW�LQ�WKH�DUELWUDWLRQ�SURFHHGLQJV�DUH�WKHUHIRUH�LUUHOHYDQW��7KLV�
ZRXOG�RQO\�EH�GLIIHUHQW�LI�WKH�GRFXPHQWV�FRQFHUQHG�KDG�DOVR�EHHQ�VXEPLWWHG�LQ�WKH�SURFHHGLQJV�
FRQGXFWHG�E\�<XNRV�LQ�5XVVLD��7KH�5XVVLDQ�)HGHUDWLRQ�GLG�QRW�DUJXH�WKDW�WKLV�ZDV�WKH�FDVH���
�
��������7KH�&RXUW�RI�$SSHDO�ZLOO�H[SODLQ�WKH�DERYH�GHFLVLRQ�LQ�PRUH�GHWDLO��,Q�VXPPDU\��LQ�QRV������
����RI�WKH�)LQDO�$ZDUG��WKH�7ULEXQDO�GLVFXVVHV�WKH�TXHVWLRQ�RI�ZKHWKHU�WKH�5XVVLDQ�DXWKRULWLHV�
YLRODWHG�WKH�SULQFLSOH�RI�
GXH�SURFHVV
�LQ�WKH�SURFHHGLQJV�FRQGXFWHG�LQ�5XVVLD��7KH�7ULEXQDO�H[SODLQHG�
WKDW��XQGHU�5XVVLDQ�ODZ��WKH�5XVVLDQ�WD[�DXWKRULWLHV�KDYH�WKH�EXUGHQ�RI�SURYLQJ�WKHLU�FRQWHQWLRQ�WKDW�
WKHUH�ZDV�
EDG�IDLWK
� 7KH\�ZHUH�DOVR�REOLJHG�WR�SURYLGH�WKH�WD[SD\HU�ZLWK�WKH�QHFHVVDU\�LQIRUPDWLRQ�
DQG�GRFXPHQWV�WKDW�IRUPHG�WKH�EDVLV�RI�WKH�FRQFOXVLRQ�WKDW��EULHIO\�SXW��WD[HV�ZHUH�EHLQJ�HYDGHG��7KH�
7ULEXQDO�REVHUYHG�WKDW�WKH�FRXUWV�GLG�QRW�DGGUHVV�<XNRV¶�FRPSODLQWV�UHJDUGLQJ�WKH�DEVHQFH�RI�
GRFXPHQWV�DQG�HYLGHQFH�LQ�WKH�SURFHHGLQJV�FRQGXFWHG�LQ�5XVVLD��1RU�FRXOG�WKH�7ULEXQDO�HVWDEOLVK��RQ�
WKH�EDVLV�RI�WKH�GRFXPHQWV�VXEPLWWHG��DV�WKH�&RXUW�RI�$SSHDO�XQGHUVWDQGV�LW��IURP�WKH�5XVVLDQ�WD[�
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SURFHHGLQJV���ZKHWKHU�WKHUH�ZDV�VXIILFLHQW�HYLGHQFH�RI�
EDG�IDLWK
�ZLWK�UHJDUG�WR�DOO�WKH�FRPSDQLHV��
7KH�7ULEXQDO�FRQVLGHUHG�WKDW�SURRI�KDG�EHHQ�IXUQLVKHG�ZLWK�UHJDUG�WR�WKH�FRPSDQLHV�LQ�/HVQR\�DQG�
7UHNKJRUQ\��EXW�WKDW�SURRI�UHJDUGLQJ�WKH�DUWLILFLDO�QDWXUH�RI�WKH�0RUGRYLDQ�FRPSDQLHV�ZDV�ODFNLQJ��,Q�
WKH�7ULEXQDO¶V�RSLQLRQ��WKH�5XVVLDQ�)HGHUDWLRQ�ZURQJO\�HIIHFWLYHO\�WULHG�WR�UHYHUVH�WKH�EXUGHQ�RI�SURRI�
ZLWK�UHJDUG�WR�WKH�0RUGRYLDQ�FRPSDQLHV�E\�DUJXLQJ�WKDW�WKHUH�ZDV�QR�SURRI�WKDW�WKH�0RUGRYLDQ�
FRPSDQLHV�ZHUH�QRW�VKDPV���
�
�������� ,Q�VKRUW��WKH�GHFLVLRQ�FRQWHVWHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�LV�DOO�DERXW�WKH�TXHVWLRQ�ZKHWKHU�
WKHUH�ZDV�
GXH�SURFHVV
�LQ�WKH�SURFHHGLQJV�FRQGXFWHG�LQ�5XVVLD��7KLV�DOVR�IROORZV�IURP�QR������HW�VHT��
)LQDO�$ZDUG��ZKHUH�WKH�7ULEXQDO�FULWLFLVHV�WKH�µUHOHYDQW�DXGLW�UHSRUWV�DQG�GHFLVLRQV¶�RI�WKH�WD[�
DXWKRULWLHV��DV�ZHOO�DV�IURP�WKH�FRQFOXVLRQV�GUDZQ�E\�WKH�7ULEXQDO�LQ�QR������)LQDO�$ZDUG��ZKLFK�
XQGHQLDEO\�UHODWH�WR�WKH�7D[�0LQLVWU\¶V�FRQGXFW��7KH�FRQWHVWHG�GHFLVLRQ�LV�QRW�DERXW�WKH�TXHVWLRQ�RI�
ZKHWKHU�LW�ZDV�HVWDEOLVKHG�in the arbitration proceedings�WKDW�WKH�0RUGRYLDQ�FRPSDQLHV�DUH�VKDP�
FRPSDQLHV�DQG�±�IXUWKHU�WR�WKDW�±�ZKHWKHU�WKHUH�ZDV�VXFK�D�IRUP�RI�EDG�IDLWK�WKDW�WKH�5XVVLDQ�WD[�
DXWKRULWLHV�FRXOG�ULJKWO\�FRQFOXGH�WKDW�<XNRV�ZDV�PDNLQJ�LPSURSHU�XVH�RI�WKH�WD[�H[HPSWLRQV�LQ�WKH�
ORZ�WD[�UHJLRQV��7KH�7ULEXQDO�LQ�IDFW�H[SUHVVO\�GLG�QRW�JLYH�DQ�RSLQLRQ�RQ�ZKHWKHU�WKHUH�ZDV�DQ\�EDG�
IDLWK RQ�WKH�SDUW�RI�<XNRV�DQG�WKH�FRPSDQLHV�LQ�WKHVH�UHJLRQV��,Q�WKLV�UHJDUG��WKH�&RXUW�RI�$SSHDO�
UHIHUV�WR�WKH�ILQGLQJV�LQ�QRV������DQG�����)LQDO�$ZDUG�FLWHG�DERYH��,W�IROORZV�IURP�WKRVH�ILQGLQJV�WKDW�
WKH�7ULEXQDO�ZRXOG�QRW�UHQGHU�D�GHFLVLRQ�RQ�WKH�TXHVWLRQ�ZKHWKHU�WKH�WD[�RSWLPLVDWLRQ�SODQ�ZDV�LQ�
EUHDFK�RI�WKH�EDG�IDLWK�WD[SD\HU�GRFWULQH��QR�������DQG�WKDW�WKH�7ULEXQDO�LQ�DQG�RI�LWVHOI�GHHPHG�LW�
FRQFHLYDEOH�WKDW�WKH�5XVVLDQ�WD[�DXWKRULWLHV�FRXOG�UHDFK�WKH�FRQFOXVLRQ�RQ�VRXQG�JURXQGV�WKDW�WKHUH�
FRXOG�EH�EDG�IDLWK��QR���������
�
��������$GGLWLRQDOO\��HYHQ�LI�WKH�7ULEXQDO�KDG�WKH�HYLGHQFH�VXEPLWWHG�LQ�WKH�DUELWUDWLRQV�LQ�PLQG�LQ�WKH�
ILQGLQJ�FLWHG�DERYH�LQ�SDUD���������WKDW�ILQGLQJ�GRHV�QRW�VXSSRUW�LWV�FRQFOXVLRQV�LQ�QR������)LQDO�
$ZDUG��ZKLFK�LV�HVVHQWLDOO\�WKDW�WKH�7D[�0LQLVWU\�KDG�SUHVHQWHG�WRR�OLWWOH�SURRI�WR�MXVWLI\�WKH�
FRQFOXVLRQ�WKDW�all�WUDGLQJ�FRPSDQLHV�ZHUH�DEXVLQJ�WKH�ORZ�WD[�UHJLPH��WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�
UHIXVHG�WR�DGPLW�WKH�0RUGRYLDQ�DXWKRULWLHV�DQG�WKH�WUDGLQJ�FRPSDQLHV�WR�WKH�SURFHHGLQJV��DJDLQVW�
<XNRV���WKDW�WKH�EXUGHQ�RI�SURRI�UHVWHG�ZLWK�WKH�5XVVLDQ�)HGHUDWLRQ�DQG�WKDW�WKH�DWWULEXWLRQ�WR�<XNRV�
KDG�QR�SUHFHGHQW�DW�WKDW�WLPH��7KHVH�FRQFOXVLRQV�XQGHQLDEO\�UHODWH�WR�+9<¶V�DFFXVDWLRQ��VXPPDULVHG�
E\�WKH�7ULEXQDO�LQ�QR������)LQDO�$ZDUG��WKDW�WKH�5XVVLDQ�)HGHUDWLRQ�YLRODWHG�
GXH�SURFHVV
�DQG�FDQ�
VXSSRUW�WKH�FRQFOXVLRQ�WKDW�WKLV�DFFXVDWLRQ�LV�YDOLG���
�
��������2Q�WKH�EDVLV�RI�WKH�DERYH��WKH�&RXUW�RI�$SSHDO�FRQFOXGHV�WKDW�WKH�FRPSODLQW�DERXW�WKH�UHDVRQV�
VWDWHG�IRU�WKH�GHFLVLRQ�WKDW�QR�HYLGHQFH�KDG�EHHQ�SURYLGHG�WR�VKRZ�WKDW�WKH�0RUGRYLDQ�FRPSDQLHV�DUH�
VKDPV��IDLOV���
�
����� �LLL��'HFLVLRQ�E\�JXHVVZRUN�DQG�JRLQJ�EH\RQG�WKH�DPELW�RI�WKH�OHJDO�GLVSXWH��
�
������� 7KH�5XVVLDQ�)HGHUDWLRQ��LQ�WKLV�UHVSHFW��UHIHUV�WR�LWV�DUJXPHQW�WKDW�D�QXPEHU�RI�LVVXHV�WKH�
7ULEXQDO�GHFLGHG�RQ�DUH�EDVHG�RQ�JXHVVZRUN�DQG�WKH�7ULEXQDO�WKXV�ZHQW�EH\RQG�WKH�DPELW�RI�WKH�OHJDO�
GLVSXWH��7KDW�DUJXPHQW�KDV�EHHQ�GLVFXVVHG�DQG�UHMHFWHG�DERYH��SDUD��������HW�VHT����7KH�&RXUW�RI�
$SSHDO¶V�ILQGLQJV�LQ�WKLV�UHJDUG�DOVR�DSSO\�KHUH��7KH�LVVXH�DW�KDQG�LV�QRW�WKDW�WKH�)LQDO�$ZDUG�GLG�QRW�
VWDWH�UHDVRQV�IRU�WKH�DZDUG��EHFDXVH�WKDW�LV�QRW�WKH�FDVH�KHUH��RU�WKDW��ZKLOH�UHDVRQV�ZHUH�JLYHQ��QR�
ZHOO�IRXQGHG�H[SODQDWLRQ�IRU�WKH�UHOHYDQW�GHFLVLRQ�FDQ�EH�LGHQWLILHG�LQ�LW���
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����� �LY��,QKHUHQWO\�LQFRQVLVWHQW�RSLQLRQV�LQ�UHVSHFW�RI�WKH�<1*�DXFWLRQ��
�
������� 7KH�5XVVLDQ�)HGHUDWLRQ�DUJXHG�WKDW�QR�UHDVRQV�ZHUH�VWDWHG�IRU�WKH�7ULEXQDO¶V�GHFLVLRQ�
UHJDUGLQJ�WKH�SURFHHGV�RI�WKH�DXFWLRQ�RI�WKH�<1*�VKDUHV�DQG�WKDW�WKH�DUELWUDO�DZDUGV�VKRXOG�EH�VHW�
DVLGH�IRU�WKDW�UHDVRQ�EDVHG�RQ�$UWLFOH���������G��'&&3��7KH�5XVVLDQ�)HGHUDWLRQ�DOVR�DUJXHG�WKDW�WKHUH�
KDG�EHHQ�XQDFFHSWDEOH�VSHFXODWLRQ�DERXW�WKH�DOOHJHG�PDQLSXODWLRQ�RI�WKDW�DXFWLRQ��LQ�YLRODWLRQ�RI�WKH�
SULQFLSOHV�RI�WKH�ULJKW�WR�EH�KHDUG��HTXDOLW\�RI�DUPV��LPSDUWLDOLW\�DQG�RSHQ�PLQGHGQHVV��$FFRUGLQJ�WR�
WKH�5XVVLDQ�)HGHUDWLRQ��WKH�DUELWUDO�DZDUGV�PXVW�EH�VHW�DVLGH�IRU�WKHVH�UHDVRQV�EDVHG�RQ�$UWLFOH�
��������H��'&&3���
�
������� $FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��WKH�7ULEXQDO¶V�GHFLVLRQ�WKDW�WKH�<1*�VKDUHV�ZHUH�VROG�
IRU�IDU�WRR�ORZ�D�SULFH�DW�WKH�DXFWLRQ�RI����'HFHPEHU�������)LQDO�$ZDUG�QR��������FRQIOLFWV�ZLWK�WKH�
7ULEXQDO¶V�GHFLVLRQ�RQ�<XNRV
�WRWDO�PDUNHW�YDOXH��LQFOXGLQJ�<1*��RQ�WKH�VDPH�GD\��7KH�5XVVLDQ�
)HGHUDWLRQ�LV�RI�WKH�RSLQLRQ�WKDW�WKH�7ULEXQDO�GLG�QRW�JLYH�UHDVRQV�ZK\�WKH�SXUFKDVH�SULFH�RI�86'������
ELOOLRQ�IRU��������RI�WKH�VKDUHV�UHDFKHG�DW�WKH�DXFWLRQ�ZDV�WRR�ORZ��7KDW�SULFH�ZDV�LQ�IDFW�����PLOOLRQ�
KLJKHU�WKDQ�<1*¶V�IDLU�YDOXH�DW�WKDW�WLPH��ZKLFK�ZDV�86'������ELOOLRQ��7KH�5XVVLDQ�)HGHUDWLRQ�
H[SODLQV�WKLV�DV�IROORZV��$FFRUGLQJ�WR�WKH�7ULEXQDO��<XNRV¶�WRWDO�HTXLW\�YDOXH�LQ�'HFHPEHU������ZDV�
86'��������ELOOLRQ��<XNRV¶�H[SHUW��.DF]PDUHN��VWDWHG�LQ�WKH�DUELWUDWLRQ�SURFHHGLQJV�WKDW�<1*�
UHSUHVHQWHG�������RI�WKH�HTXLW\�YDOXH�DW�WKH�WLPH��L�H��86'�������ELOOLRQ��7KH�YDOXH�RI��������RI�
<1*�VKDUHV�ZDV�WKXV�86'������ELOOLRQ��DFFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ���
�
������� 7KH�7ULEXQDO�H[SODLQHG�KRZ�<1*�ZDV�YDOXHG�LQ�2FWREHU������DQG�WKH�HYHQWV�WKDW�WRRN�SODFH�
DKHDG�RI�WKH�DXFWLRQ������
�
�� 2Q����$XJXVW������WKH�EDLOLII�DVNHG�'UHVGQHU�%DQN�WR�GHWHUPLQH�WKH�YDOXH�RI�<1*��7KH�YDOXDWLRQ�

UHSRUW�RI���2FWREHU������YDOXHV�<1*�DV�D�VWDQG�DORQH�HQWHUSULVH�EHWZHHQ�86'������DQG������ELOOLRQ��
,I�WD[�OLDELOLWLHV�DQG�RWKHU�GHEWV�ZRXOG�EH�WDNHQ�LQWR�DFFRXQW��WKH�YDOXH�ZRXOG�DPRXQW�WR�EHWZHHQ�
86'������DQG������ELOOLRQ��'UHVGQHU�%DQN�IXUWKHU�QRWHG�WKDW�WKH�PDQQHU�LQ�ZKLFK�WKH�VDOHV�SURFHVV�LV�
VHW�XS�XVXDOO\�KDV�D�UHOHYDQW�LQIOXHQFH�RQ�WKH�SULFH��D�TXLFN�DXFWLRQ��IRU�H[DPSOH��PHDQV�WKDW�LW�ZLOO�
QRW�EH�SRVVLEOH�WR�REWDLQ�WKH�IXOO�SULFH���

�� $�IHZ�GD\V�ODWHU��RQ����2FWREHU�������WKH�EDLOLII�VHW�WKH�PLQLPXP�VHOOLQJ�SULFH�DW�����RI�WKH�YDOXH�
GHWHUPLQHG�E\�'UHVGQHU�%DQN��86'������ELOOLRQ���7KH�SULFH�RI�<XNRV�VKDUHV�WKHQ�VWDUWHG�WR�IDOO�
VKDUSO\��

�� $�ZDUQLQJ�ZDV�JLYHQ�RQ�EHKDOI�RI�*0/�WKDW�WKH�EX\HU�RI�<1*�VKDUHV�KDG�WR�FRXQW�RQ�D�µOLIHWLPH�RI�
OLWLJDWLRQ¶��

�� 2Q����2FWREHU�������<1*�UHFHLYHG�D�86'������ELOOLRQ�DGGLWLRQDO�WD[�DVVHVVPHQW�IRU�������2Q�WKDW�
VDPH�GD\�<1*�ZDV�DOVR�KHOG�OLDEOH�IRU�DQ�DPRXQW�RI�86'������ELOOLRQ�IRU�WD[�IUDXG�IRU�WKH�\HDU�
������

�� 2Q���'HFHPEHU�������DQ�DGGLWLRQDO�WD[�DVVHVVPHQW�RI�86'������ELOOLRQ�ZDV�LPSRVHG�IRU�WKH�\HDU�
������

�� 2Q����1RYHPEHU�������WKH�<1*�DXFWLRQ�ZDV�DQQRXQFHG���
�� <XNRV�WULHG�LQ�YDLQ�WR�SUHYHQW�WKH�DXFWLRQ�E\�PHDQV�RI�5XVVLDQ�SUHOLPLQDU\�UHOLHI�SURFHHGLQJV��
�� 2Q����'HFHPEHU�������*0/�WRRN�RXW�D�IXOO�SDJH�DGYHUWLVHPHQW�LQ�WKH�)LQDQFLDO�7LPHV�HQWLWOHG�

³%X\HU�%HZDUH´��)XUWKHUPRUH��&KDSWHU����SURFHHGLQJV�ZHUH�LQLWLDWHG�LQ�7H[DV��2Q����'HFHPEHU�
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������D�86�FRXUW�JUDQWHG�<XNRV¶�UHTXHVW�IRU�D�
WHPSRUDU\�UHVWUDLQLQJ�RUGHU
��$V�D�UHVXOW��SURVSHFWLYH�
EX\HUV�ZHUH�SURKLELWHG�IURP�SDUWLFLSDWLQJ�LQ�WKH�DXFWLRQ��

�� $�IHZ�GD\V�EHIRUH�WKH�DXFWLRQ�ZDV�GXH�WR�WDNH�SODFH��WZR�FRPSDQLHV�KDG�UHJLVWHUHG�WR�WDNH�SDUW�LQ�WKH�
DXFWLRQ��*D]SURPQHIW�DQG�%DLNDO��

�� 7KH�DXFWLRQ�ZDV�KHOG�RQ����'HFHPEHU�������%DLNDO�SXUFKDVHG�WKH�<1*�VKDUHV�RQ�WKDW�GD\�IRU�WKH�
VXP�RI�86'������ELOOLRQ��*D]SURPQHIW�PDGH�QR�ELG��

�
������� 7KH�7ULEXQDO�H[SODLQHG�ZK\�LW�WRRN�WKH�YLHZ�WKDW�%DLNDO�KDG�SDLG�D�SULFH�IRU�WKH�VKDUHV�WKDW�
ZDV�µIDU�EHORZ�WKH�IDLU�YDOXH�RI�WKRVH�VKDUHV¶�DW�WKH�DXFWLRQ�RI����'HFHPEHU��������
�

³������+DYLQJ�FRQVLGHUHG�DOO�RI�WKH�IDFWRUV�WKDW�LW�KDV�UHYLHZHG��WKH�7ULEXQDO�FRQFOXGHV�WKDW�WKH�
SULFH�RI�86'������ELOOLRQ�ZKLFK�%DLNDO�SDLG�DW�WKH�DXFWLRQ�IRU�WKH�������SHUFHQW�VWDNH�RI�<XNRV�
LQ�<1*�ZDV�IDU�EHORZ�WKH�IDLU�YDOXH�RI�WKRVH�VKDUHV�������,Q�WKH�RSLQLRQ�RI�WKH�7ULEXQDO��WKH�
LPSRVLWLRQ�GXULQJ�WKH�IHZ�ZHHNV�SULRU�WR�WKH�DXFWLRQ�RI�PDVVLYH�WD[�OLDELOLWLHV�RQ�<1*��ZKLFK�
ZHUH�FDQFHOOHG�LQ�WKH�PRQWKV�DIWHU�WKH�DFTXLVLWLRQ�RI�<1*�E\�5RVQHIW��DSSHDU�GHVLJQHG�
VSHFLILFDOO\�WR�GHSUHVV�WKH�YDOXH�RI�<1*��7KH�DPRXQW�RI�WKH�WD[�OLDELOLWLHV�LPSRVHG�ZKLFK�ZHUH�
VXEWUDFWHG�IURP�WKH�'UHVGQHU�YDOXDWLRQ�FDQQRW�EH�MXVWLILHG��,Q�DGGLWLRQ��LQ�WKH�YLHZ�RI�WKH�
7ULEXQDO��WKH�IDLOXUH�E\�<1*�WR�SD\�LWV�PLQHUDO�H[WUDFWLRQ�WD[�ZDV�LQH[WULFDEO\�OLQNHG�WR�WKH�
DVVHW�IUHH]H�RI�<XNRV¶�FDVK��������7KH�7ULEXQDO�DOVR�ILQGV�WKDW�WKH�5XVVLDQ�DXWKRULWLHV�
GHOLEHUDWHO\�LJQRUHG�WKH�DGYLFH�RI�'UHVGQHU�WKDW�KDVWH�LQ�FDUU\LQJ�RXW�WKH�DXFWLRQ�FRXOG�
GHFUHDVH�WKH�SULFH��7KH�7ULEXQDO�QRWHV�WKDW�WKH�Quasar�WULEXQDO�FULWLFL]HG�5HVSRQGHQW¶V�
GHFLVLRQ�WR�KROG�WKH�DXFWLRQ�RQO\�RQH�PRQWK�DIWHU�LWV�DQQRXQFHPHQW��DQG�IRXQG�WKDW�³WKH�
DXFWLRQ�SURFHGXUH�ZDV�KLJKO\�LUUHJXODU�LQ�D�QXPEHU�RI�ZD\V�WKDW�DOO�UHODWH�WR�WKH�H[WUDRUGLQDU\�
VSHHG�ZLWK�ZKLFK�LW�ZDV�FRQGXFWHG�´�������:KLOH�WKH�7ULEXQDO�DFFHSWV��DV�GLG�WKH�RosInvestCo�
DQG�Quasar�WULEXQDOV��WKDW�WKH�DFWLRQV�RI�&ODLPDQWV�LQ�ZDUGLQJ�RII�SURVSHFWLYH�EX\HUV�WKURXJK�D�
PHGLD�FDPSDLJQ�DQG�WKH�752�>WHPSRUDU\�UHVWUDLQLQJ�RUGHU��&RXUW�RI�$SSHDO@�PD\�KDYH�
GHWHUUHG�VRPH�SRWHQWLDO�EX\HUV�DQG�PD\�KDYH�UHVXOWHG�LQ�D�ORZ�ZLQQLQJ�ELG��WKHVH�DFWLRQV��DW�
WKH�HQG�RI�WKH�GD\��KDG�QR�UHOHYDQW�LPSDFW�RQ�WKH�EDQNUXSWF\�RI�<XNRV��7KH�FLUFXPVWDQFHV�
VXUURXQGLQJ�WKH�DSSHDUDQFH�DQG�GLVDSSHDUDQFH�RI�%DLNDO�PDNH�WKH�DXFWLRQ�SURFHVV�VHHP�DOO�WKH�
PRUH�TXHVWLRQDEOH�WR�WKH�7ULEXQDO��7KH�7ULEXQDO�QRZ�WXUQV�WR�WKHVH�HYHQWV�´�

�
������� ,W�IROORZV�IURP�WKH�IRUHJRLQJ�WKDW�WKH�7ULEXQDO�VWDWHG�GHWDLOHG�UHDVRQV�IRU�LWV�GHFLVLRQ�WKDW�
%DLNDO�KDG�SDLG�D�SULFH�RQ����'HFHPEHU������WKDW�ZDV�IDU�EHORZ�WKH�
IDLU�YDOXH
�RI�WKH�VKDUHV��
&RQVHTXHQWO\��UHDVRQV�KDYH�LQ�IDFW�EHHQ�VWDWHG��1RU�FDQ�LW�EH�VDLG�WKDW�WKH�7ULEXQDO¶V�UHDVRQLQJ�ODFNV�
DQ\�ZHOO�IRXQGHG�H[SODQDWLRQ�IRU�WKLV�RSLQLRQ���
�
������� 7KH�5XVVLDQ�)HGHUDWLRQ¶V�FRPSODLQW�DJDLQVW�WKH�DUELWUDO�DZDUGV�LV�HVVHQWLDOO\�WKDW�WKLV�
UHDVRQLQJ�LV�QRW�adequate�EHFDXVH�LW�LV�LQFRQVLVWHQW�ZLWK�<XNRV¶�YDOXH�DV�DW����'HFHPEHU������DV�
GHWHUPLQHG�E\�WKH�7ULEXQDO��5HJDUGLQJ�WKLV�DVVHVVPHQW�RI�WKH�YDOXH��WKH�7ULEXQDO�KHOG��WR�WKH�H[WHQW�
UHOHYDQW�KHUH��WKDW�+9<¶V�FDOFXODWLRQV�ZHUH�WKH�VWDUWLQJ�SRLQW�IRU�WKH�GHWHUPLQDWLRQ�RI�WKH�GDPDJH�DQG�
WKDW�WKH�µFRPSDUDEOH�FRPSDQLHV�PHWKRG¶�VXJJHVWHG�E\�WKH�H[SHUW�HQJDJHG�E\�+9<��.DF]PDUHN��ZDV�
WKH�PRVW�DSSURSULDWH�PHWKRG�IRU�YDOXLQJ�<XNRV�����%DVHG�RQ�WKLV�PHWKRG��.DF]PDUHN¶V�FDOFXODWLRQV�
�DGMXVWHG�XVLQJ�WKH�576�2LO�DQG�*DV�LQGH[�EHFDXVH�.DF]PDUHN�KDG�WDNHQ����1RYHPEHU������DV�WKH�
UHIHUHQFH�GDWH��DQG�'RZ¶V�FULWLFLVP��WKH�H[SHUW�HQJDJHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ��RI�.DF]PDUHN¶V�
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FDOFXODWLRQV��WKH�7ULEXQDO�FRQFOXGHG�WKDW�<XNRV¶�
HTXLW\�YDOXH
�RQ����'HFHPEHU������ZDV�86'��������
ELOOLRQ������
�
������� ,Q�WKH�)LQDO�$ZDUG��WKH�7ULEXQDO�GRHV�QRW�DSSHDU�WR�KDYH�WDNHQ�DV�WKH�VWDUWLQJ�SRLQW�WKDW�
.DF]PDUHN�DVVXPHG�LQ�KLV�FDOFXODWLRQV�WKDW�<1*�UHSUHVHQWHG�������RI�WKH�HTXLW\�YDOXH�DW�WKH�WLPH�
DQG�WKDW�WKH�IDLU�YDOXH�RI�WKH�<1*�VKDUHV�VROG�DW�DXFWLRQ�DPRXQWHG�WR�86'������ELOOLRQ��7R�WKDW�
H[WHQW��WKHUH�LV�WKHUHIRUH�QR�LQFRQVLVWHQF\�LQ�WKH�7ULEXQDO¶V�UHDVRQLQJ��:KHWKHU�WKLV�ZDV�.DF]PDUHN¶V�
DVVXPSWLRQ�FDQ�EH�OHIW�XQDQVZHUHG�DV�LW�GRHV�QRW�VHHP�WKDW�WKH�7ULEXQDO�DGRSWHG�WKRVH�DVVXPSWLRQV��
7KH�7ULEXQDO�FHUWDLQO\�GLG�QRW�ZDQW�WR�WDNH�.DF]PDUHN¶V�FRQFOXVLRQV�LQWR�DFFRXQW�RQ�DOO�SRLQWV���
�
�������� 7KH�IROORZLQJ�FDQ�DOVR�EH�VWDWHG�LQ�WKLV�UHVSHFW��7KH�7ULEXQDO�EDVHG�LWV�GHFLVLRQ�WKDW�WKH�SULFH�
SDLG�DW�WKH�DXFWLRQ�ZDV�IDU�EHORZ�WKH�
IDLU�YDOXH
�RI�WKRVH�VKDUHV�RQ�IDFWV�DQG�FLUFXPVWDQFHV�WKDW�
RFFXUUHG�LQ�WKH�GD\V�DQG�ZHHNV�SULRU�WR�WKH�DXFWLRQ�DQG�ZKLFK��LQ�LWV�RSLQLRQ��KDG�D�QHJDWLYH�HIIHFW�RQ�
WKH�SULFH�SDLG�IRU�WKH�<1*�VKDUHV�RQ����'HFHPEHU�������7KRVH�IDFWV�DQG�FLUFXPVWDQFHV��ZKLFK��LQ�WKH�
RSLQLRQ�RI�WKH�7ULEXQDO��DUH�ODUJHO\�DWWULEXWDEOH�WR�WKH�5XVVLDQ�)HGHUDWLRQ��UHVXOWHG�LQ�WKH�SULFH�RI�WKH�
VKDUHV�EHLQJ�IDU�EHORZ�WKH�YDOXH�DSSUDLVHG�E\�'UHVGQHU�%DQN�����,W�LV�WKH�YDOXH�DSSUDLVHG�E\�'UHVGQHU�
%DQN�WKDW�WKH�7ULEXQDO�FRQVLGHUHG�WR�EH�WKH�YDOXH�RI�WKH�VKDUHV��DJDLQVW�ZKLFK�LW�VKRXOG�EH�DVVHVVHG�
ZKHWKHU�D�IDLU�SULFH�IRU�<1*�ZDV�REWDLQHG�DW�WKH�DXFWLRQ��7KDW�LV�QRW�LQFRPSUHKHQVLEOH��DV�WKH�
H[HFXWLQJ�EDLOLII�LQVWUXFWHG�'UHVGQHU�%DQN�IRU�WKDW�UHSRUW��SUHFLVHO\�IRU�WKH�SXUSRVH�RI�WKDW�DXFWLRQ��
7KDW�WKHUH�LV�LQFRQVLVWHQF\�LV�WKHUHIRUH�EDVHG�RQ�DQ�LQFRUUHFW�LQWHUSUHWDWLRQ�RI�WKH�)LQDO�$ZDUG��
0RUHRYHU��DFFHSWDQFH�RI�WKH�5XVVLDQ�)HGHUDWLRQ¶V�DUJXPHQW�FRXOG�RQO\�OHDG�WR�WKH�FRQFOXVLRQ�WKDW�WKH�
UHDVRQLQJ�RI�WKH�)LQDO�$ZDUG�LV�IODZHG��+RZHYHU��IODZHG�UHDVRQLQJ�GRHV�QRW�FRQVWLWXWH�D�JURXQG�IRU�
VHWWLQJ�DVLGH���
�
������� 7KH�FRQFOXVLRQ�LV�WKDW�WKH�FRPSODLQW�DERXW�WKH�UHDVRQV�VWDWHG�IRU�WKH�7ULEXQDO¶V�GHFLVLRQ�WKDW�
WKH�SXUFKDVH�SULFH�RI�WKH�<1*�VKDUHV�ZDV�IDU�WRR�ORZ��IDLOV���
�
����&RQFOXVLRQ�LQ�UHVSHFW�RI�ODFN�RI�UHDVRQLQJ��$UWLFOH���������G��'&&3���
�
������� 7KH�IRUHJRLQJ�OHDGV�WR�WKH�FRQFOXVLRQ�WKDW�WKHUH�DUH�QR�JURXQGV�IRU�VHWWLQJ�DVLGH�WKH�<XNRV�
$ZDUGV�LQ�FRQQHFWLRQ�ZLWK�WKH�SURYLVLRQV�RI�$UWLFOH���������G��'&&3���
�
�
���� 3XEOLF�SROLF\��$UWLFOH���������H��'&&3���
�
���� �/HJDO�FRQWH[W��
�
������� $FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��WKH�<XNRV�$ZDUGV�ZHUH�PDGH�LQ�YLRODWLRQ�RI�SXEOLF�
RUGHU�DQG�JRRG�PRUDOV���
�
������ $Q�DUELWUDO�DZDUG�LV�LQFRPSDWLEOH�ZLWK�SXEOLF�SROLF\�LI�LWV�FRQWHQW�RU�H[HFXWLRQ�LV�LQFRPSDWLEOH�
ZLWK�PDQGDWRU\�UXOHV�RI�ODZ�RI�VXFK�D�IXQGDPHQWDO�QDWXUH�WKDW�FRPSOLDQFH�ZLWK�VXFK�UXOHV�PXVW�QHYHU�
EH�DOORZHG�WR�EH�KLQGHUHG�E\�OLPLWDWLRQV�RI�D�SURFHGXUDO�QDWXUH��WKH�VWDUWLQJ�SRLQW�LV�WKDW�WKLV�JURXQG�
IRU�VHWWLQJ�DVLGH�PXVW��E\�LWV�QDWXUH��EH�DSSOLHG�ZLWK�UHVWUDLQW�����$�YLRODWLRQ�RI�IXQGDPHQWDO�SURFHGXUDO�
ODZ�SULQFLSOHV�FDQ�OHDG�WR�WKH�VHWWLQJ�DVLGH�RI�DQ�DUELWUDO�DZDUG�IRU�LQFRPSDWLELOLW\�ZLWK�SXEOLF�SROLF\�
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RU�JRRG�PRUDOV��+RZHYHU��QRW�HYHU\�YLRODWLRQ�RI�D�SURFHGXUDO�UXOH�DSSOLFDEOH�LQ�DUELWUDWLRQ�
SURFHHGLQJV�QHFHVVDULO\�OHDGV�WR�VHWWLQJ�DVLGH��(YHQ�LI�WKH�YLRODWLRQ�RI�SURFHGXUDO�UXOHV�OHDGV�WR�D�
YLRODWLRQ�RI�WKH�SULQFLSOHV�RI�GXH�SURFHVV��WKLV�JURXQG�IRU�VHWWLQJ�DVLGH�PXVW��E\�LWV�QDWXUH��EH�DSSOLHG�
ZLWK�UHVWUDLQW������
�
������ 7KHUH�LV�QR�URRP�IRU�D�UHVWUDLQHG�DSSOLFDWLRQ�RI�WKLV�JURXQG�IRU�VHWWLQJ�DVLGH��ZKHQ�LW�PXVW�EH�
DVVHVVHG�LI�WKH�IXQGDPHQWDO�ULJKW�WR�EH�KHDUG DV�ODLG�GRZQ�LQ�$UWLFOH���������'&&3�ZDV�YLRODWHG�ZKHQ�
WKH�DUELWUDO�DZDUG�ZDV�PDGH��$IWHU�DOO��WKLV�ULJKW�LV�RI�QR�OHVV�VLJQLILFDQFH�LQ�DUELWUDWLRQ�SURFHHGLQJV�
WKDQ�LQ�SURFHHGLQJV�EHIRUH�WKH�UHJXODU�FRXUW�����7KH�ULJKW�WR�EH�KHDUG LQ�DUELWUDWLRQ�SURFHHGLQJV�PHDQV��
DPRQJ�RWKHU�WKLQJV��WKDW�WKH�SDUWLHV�PXVW�EH�JLYHQ�DGHTXDWH�RSSRUWXQLW\�WR�UHVSRQG�WR�WKH�ILQGLQJV�RI�
DQ�H[SHUW��WKDW�WKH\�PXVW�EH�JLYHQ�D�WLPHO\�RSSRUWXQLW\�WR�H[SUHVV�WKHLU�YLHZV�RQ�GRFXPHQWV�DQG�RWKHU�
LQIRUPDWLRQ�RQ�ZKLFK�DUELWUDWRUV�EDVH�WKHLU�DZDUG����DQG�WR�VXSSOHPHQW�WKHLU�IDFWXDO�DVVHUWLRQV�ZLWK�
UHJDUG�WR�DQ\�OHJDO�JURXQGV�SRWHQWLDOO\�WR�EH�DVVHPEOHG�E\�WKH�DUELWUDO�WULEXQDO�RI�LWV�RZQ�PRWLRQ�WKDW�
PLJKW�FRPH�DV�D�VXUSULVH�WR�WKH�SDUWLHV���
�
������� ([FHSW�LQ�VR�IDU�DV�WKH�SDUWLHV�KDYH�DJUHHG�RWKHUZLVH�RU�LI�WKLV�ZRXOG�EH�FRQWUDU\�WR�SXEOLF�
SROLF\��DQ�DUELWUDO�WULEXQDO�LV�IUHH�WR�DSSO\�WKH�UXOHV�SHUWDLQLQJ�WR�WKH�ODZ�RI�HYLGHQFH��PHDQLQJ�WKDW��LQ�
SULQFLSOH��DQ�DUELWUDO�WULEXQDO�LV�QRW�ERXQG�E\�WKH�JHQHUDO�SURYLVLRQV�RI�WKH�ODZ�RI�HYLGHQFH��ZKLFK�
DSSO\�LQ�SURFHHGLQJV�EHIRUH�DQ�RUGLQDU\�FRXUW��$UWLFOH���������'&&3������7KHUH�LV�QR�UXOH�RI�ODZ�WKDW�
REOLJHV�DUELWUDWRUV�WR�JLYH�WKH�SDUWLHV�WKH�RSSRUWXQLW\�WR�FRPPHQW�RQ�WKH�LQWHQGHG�YDOXDWLRQ�RI�WKH�
GDPDJHV�E\�WKH�WULEXQDO��,W�LV�WKHUHIRUH�QRW�FRQWUDU\�WR�SXEOLF�SROLF\�LI�WKH�DUELWUDWRUV�GHFLGHG�RQ�WKH�
DPRXQW�RI�WKH�GDPDJHV�ZLWKRXW�JLYLQJ�WKH�SDUWLHV�WKH�RSSRUWXQLW\�UHIHUUHG�WR�DERYH��7KLV�LV�RQO\�
GLIIHUHQW�LI�WKHUH�DUH�VSHFLDO�FLUFXPVWDQFHV��WR�EH�DOOHJHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�LQ�WKLV�FDVH��ZKLFK�
PD\�OHDG�WR�WKH�ILQGLQJ�WKDW�WKH�FRQGXFW�RI�DUELWUDWRUV�LV�FRQWUDU\�WR�GXH�SURFHVV��0RUHRYHU��WKH�
YDOXDWLRQ�RI�WKH�GDPDJHV�LV�LQHYLWDEO\�EDVHG�WR�D�ODUJH�H[WHQW�RQ�WKH�LQWXLWLYH�MXGJPHQW�DQG�H[SHULHQFH�
RI�WKH�DUELWUDWRUV��VR�WKDW�D�YLRODWLRQ�RI�SXEOLF�SROLF\�ZLOO�QRW�EH�IRXQG�HDVLO\������
�
������ )RU�DQ�DUELWUDO�DZDUG�WR�EH�VHW�DVLGH�RQ�WKH�JURXQG�WKDW�DQ�DUELWUDWRU�DUELWUDO�WULEXQDO�ZDV�QRW�
LPSDUWLDO�DQG�LQGHSHQGHQW��D�VWULFWHU�VWDQGDUG�DSSOLHV�WKDQ�LQ�WKH�FDVH�RI�FKDOOHQJLQJ�DQ�DUELWUDWRU�
XQGHU�$UWLFOH������'&&3��7KH�<XNRV�$ZDUGV�FDQ�RQO\�EH�VHW�DVLGH�RQ�JURXQGV�RI�YLRODWLRQ�RI�SXEOLF�
SROLF\�LQ�FRQQHFWLRQ�ZLWK�DQ�DOOHJHG�ODFN�RI�LPSDUWLDOLW\�RU�LQGHSHQGHQFH�RI�WKH�7ULEXQDO�LI�IDFWV�DQG�
FLUFXPVWDQFHV�KDYH�FRPH�WR�OLJKW�ZKLFK�VXJJHVW�WKDW�HLWKHU�DQ�DUELWUDWRU��ZKHQ�PDNLQJ�WKH�DZDUG��ZDV�
LQ�IDFW�QRW�LPSDUWLDO�RU�QRW�LQGHSHQGHQW��RU�WKDW�KLV�LPSDUWLDOLW\�RU�LQGHSHQGHQFH�DW�WKH�WLPH�LV�LQ�VXFK�
VHULRXV�GRXEW�WKDW��DOVR�WDNLQJ�WKH�RWKHU�FLUFXPVWDQFHV�RI�WKH�FDVH�LQWR�DFFRXQW��LW�ZRXOG�EH�
XQDFFHSWDEOH�WR�UHTXLUH�WKH�5XVVLDQ�)HGHUDWLRQ�WR�DFFHSW�WKH�<XNRV�$ZDUGV�����
�
������ 7KH�&RXUW�RI�$SSHDO�ZLOO�DVVHVV�WKH�JURXQGV�SXW�IRUZDUG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�LQ�OLJKW�RI�
WKH�DIRUHPHQWLRQHG�FULWHULD���
�
���� 7KH�5XVVLDQ�)HGHUDWLRQ¶V�SRVLWLRQ��
�
������ 7KH�5XVVLDQ�)HGHUDWLRQ�KDV�VXEVWDQWLDWHG�LWV�FODLP�WKDW�WKH�<XNRV�$ZDUGV�ZHUH�PDGH�LQ�
YLRODWLRQ�RI�SXEOLF�SROLF\�DQG�JRRG�PRUDOV�ZLWK�WKH�IROORZLQJ�DUJXPHQWV���
�
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�L�� 9LRODWLRQ�RI�WKH�ULJKW�WR�EH�KHDUG E\�WDNLQJ�D�VXUSULVH�GHFLVLRQ�ZKHQ�HVWLPDWLQJ�WKH�GDPDJHV�
DQG�E\�IDLOLQJ�WR�FRPSO\�ZLWK�$UWLFOH�������(&7��SDUD���������
�

�LL�� 7KH�7ULEXQDO�GHFLGHG�E\�JXHVVZRUN�DQG�ZHQW�EH\RQG�WKH�OHJDO�GLVSXWH��SDUD��������
�

�LLL�� :LWK�UHJDUG�WR�9$7�DVVHVVPHQWV��WKH�7ULEXQDO�EDVHG�LWVHOI�RQ�LWV�RZQ�YLHZV�RQ�ZKDW�5XVVLDQ�
ODZ�VKRXOG�HQWDLO��UDWKHU�WKDQ�RQ�ZKDW�LW�DFWXDOO\�HQWDLOV��SDUD��������

�
�LY�� 7KH�7ULEXQDO
V�GHFLVLRQ�RQ�WKH�<1*�6KDUHV�LQ�LQFRQVLVWHQW�ZLWK�LWV�RZQ�YDOXDWLRQ�RI�<XNRV�

DQG�LV�EDVHG�RQ�PHUH�VSHFXODWLRQ��SDUD��������
�

�Y�� +9<�FRPPLWWHG�IUDXG�LQ�WKH�DUELWUDWLRQV��SDUD���������
�

�YL�� +9<�FDPH�ZLWK�XQFOHDQ�KDQGV��ZKLFK�WKH�7ULEXQDO�FKRVH�WR�LJQRUH��SDUD��������
�

�
���� �L��7KH�ULJKW�WR�EH�KHDUG��VXUSULVH�GHFLVLRQ��
�
������ �7KH�&RXUW�RI�$SSHDO�IRXQG�DERYH��SDUDV����������������WKDW�WKH�7ULEXQDO�GLG�QRW�PDNH�DQ\�
LPSHUPLVVLEOH�VXUSULVH�GHFLVLRQV�ZKHQ�HVWLPDWLQJ�WKH�GDPDJHV�DQG�WKDW�WKH�7ULEXQDO�GLG�QRW�YLRODWH�
WKH�ULJKW�WR�EH�KHDUG��7KH�&RXUW�RI�$SSHDO�UHIHUV�WKHUHWR���
�
������ �7KH�5XVVLDQ�)HGHUDWLRQ�DOVR�DUJXHV�WKDW�WKH�7ULEXQDO�YLRODWHG�WKH�SDUWLHV¶�ULJKW�WR�EH�KHDUG 
DQG�WKHLU�ULJKW�WR�HTXDOLW\�RI�DUPV�E\�GLVUHJDUGLQJ�WKH�PDQGDWRU\�SURYLVLRQ�RI�$UWLFOH�������(&7��
)DLOXUH�WR�FRPSO\�ZLWK�WKLV�REOLJDWLRQ�GHSULYHG�WKH�5XVVLDQ�)HGHUDWLRQ�RI�LWV�ULJKW�WR�EH�KHDUG�
UHJDUGLQJ�WKH�FRQFOXVLRQV�DUULYHG�DW�E\�WKH�FRPSHWHQW�WD[�DXWKRULWLHV��'HIHQFH�RQ�$SSHDO�QR���������
7KLV�DUJXPHQW�DOVR�IDLOV��6LQFH�WKH�7ULEXQDO�GLG�QRW�UHTXHVW�WKH�RSLQLRQ�RI�WKH�FRPSHWHQW�WD[�
DXWKRULWLHV��WKHUH�ZHUH�QR�FRQFOXVLRQV�IURP�WKRVH�WD[�DXWKRULWLHV�RQ�ZKLFK�WKH�SDUWLHV�ZRXOG�KDYH�EHHQ�
DEOH�WR�FRPPHQW��:KDWHYHU�WKH�FDVH�PD\�EH�DV�UHJDUGV�WR�WKH�GHFLVLRQ�RI�WKH�7ULEXQDO�QRW�WR�VHHN�DQ�
RSLQLRQ�XQGHU�$UWLFOH�������(&7��VHH�SDUDV��������������RI�WKLV�MXGJPHQW�LQ�WKLV�UHVSHFW���LW�GLG�QRW�
UHVXOW�LQ�D�YLRODWLRQ�RI�WKH�ULJKW�WR�EH�KHDUG���
�
���� ��LL��'HFLVLRQ�E\�JXHVVZRUN�DQG�JRLQJ�EH\RQG�WKH�OHJDO�GLVSXWH��
�
������ 7KH�5XVVLDQ�)HGHUDWLRQ��LQ�WKLV�UHVSHFW��UHIHUV�WR�LWV�DUJXPHQW�WKDW�WKH�7ULEXQDO�XVHG�
JXHVVZRUN�DQG�ZHQW�EH\RQG�WKH�OHJDO�GLVSXWH�LQ�GHFLGLQJ�IRXU�LVVXHV��WKH�9$7�DVVHVVPHQWV��WKH�µ$�
/RDQ¶��WKH�DOORFDWLRQ�RI�WKH�WUDGLQJ�FRPSDQLHV¶�LQFRPH�WR�<XNRV�DQG�WKH�UROH�RI�5RVQHIW��7KDW�
DUJXPHQW�KDV�EHHQ�GLVFXVVHG�DQG�UHIXWHG�DERYH��SDUD��������HW�VHT����7KH�&RXUW�RI�$SSHDO¶V�ILQGLQJV�LQ�
WKLV�UHJDUG�DOVR�DSSO\�KHUH��7KH�5XVVLDQ�)HGHUDWLRQ�GLG�QRW�VXEVWDQWLDWH�LWV�DVVHUWLRQ�WKDW�WKHUH�ZDV�D�
YLRODWLRQ�RI�WKH�ULJKW�WR�EH�KHDUG DQG�RI�WKH�ULJKW�WR�HTXDO�WUHDWPHQW�LQ�UHODWLRQ�WR�WKH�LVVXHV�UDLVHG�LQ�
WKLV�UHJDUG��1RU�KDV�VXFK�YLRODWLRQ�EHFRPH�HYLGHQW�LQ�DQ\�ZD\�ZKDWVRHYHU��7KLV�DOVR�DSSOLHV�WR�WKH�
DFFXVDWLRQ�WKDW�WKH�7ULEXQDO�GLG�QRW�DFW�LPSDUWLDOO\�DQG�LQGHSHQGHQWO\��7KH�DERYH�ILQGLQJV�RI�WKH�
&RXUW�RI�$SSHDO�ZLWK�UHJDUG�WR�WKHVH�IRXU�LVVXHV�GHPRQVWUDWH�WKDW�WKH�7ULEXQDO¶V�ILQGLQJV�OHQG�QR�
VXSSRUW�WR�WKDW�FRQFOXVLRQ���
�
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���� ��LLL��7KH�9$7�DVVHVVPHQWV��
�
������ 7KH�7ULEXQDO�LV�DFFXVHG�RI�KDYLQJ�EDVHG�LWV�GHFLVLRQ�WKDW�WKH�9$7�DVVHVVPHQWV�LPSRVHG�RQ�
<XNRV�ZHUH�XQMXVWLILHG�RQ�LWV�RZQ�XQGHUVWDQGLQJ�RI�ZKDW�5XVVLDQ�ODZ�VKRXOG�KDYH�HQWDLOHG��UDWKHU�
WKDQ�ZKDW�5XVVLDQ�ODZ�DFWXDOO\�HQWDLOHG�DFFRUGLQJ�WR�WKH�GRFXPHQWDWLRQ�VXEPLWWHG�WR�WKH�7ULEXQDO��,Q�
WKLV�UHVSHFW��WRR��WKH�7ULEXQDO�DOOHJHGO\�YLRODWHG�WKH�ULJKW�RI�WKH�5XVVLDQ�)HGHUDWLRQ�WR�EH�KHDUG��DQG�LWV�
ULJKW�WR�DQ�LPSDUWLDO�DQG�LQGHSHQGHQW�DUELWUDO�WULEXQDO���
�
������ 7KH�&RXUW�RI�$SSHDO�DOUHDG\�KHOG�DERYH��SDUD���������WKDW�WKLV�DFFXVDWLRQ�LV�ZLWKRXW�PHULW��DQG�
UHIHUV�ILUVWO\�WR�WKDW�GHFLVLRQ��,W�KDV�QRW�EHFRPH�HYLGHQW�WKDW�WKH�7ULEXQDO�YLRODWHG�WKH�ULJKW�WR�EH�KHDUG 
LQ�WKLV�UHVSHFW�RU�WKDW�LW�DFWHG�RWKHUZLVH�WKDQ�LPSDUWLDOO\�DQG�LQGHSHQGHQWO\��1RU�KDV�WKH�5XVVLDQ�
)HGHUDWLRQ�VXEVWDQWLDWHG�WKLV�DFFXVDWLRQ��&RQVHTXHQWO\��WKLV�DUJXPHQW�DOVR�IDLOV��
�
���� ��LY��&RQWUDGLFWRU\�FRQFOXVLRQV�LQ�UHVSHFW�RI�WKH�<1*�DXFWLRQ��
�
������ �7KH�5XVVLDQ�)HGHUDWLRQ�KDV�DUJXHG�WKDW�±�EDVHG�RQ�WKH�FRUUHFWQHVV�RI�LWV�FRPSODLQW�UHJDUGLQJ�
WKH�ILQGLQJ�WKDW�WKH�SULFH�SDLG�IRU�WKH�<1*�VKDUHV�DW�WKH�DXFWLRQ�ZDV�WRR�ORZ�±�WKH�7ULEXQDO¶V�GHFLVLRQ�
WKDW�WKH�DXFWLRQ�LQ�TXHVWLRQ�ZDV�PDQLSXODWHG�ZDV�RQO\�EDVHG�RQ���
�

D�� 7KH�7ULEXQDO
V�RZQ�VXVSLFLRQ�WKDW�WKH�VXFFHVVIXO�ELGGHU�KDG�EHHQ�LQFRUSRUDWHG�E\�WKH�5XVVLDQ�
)HGHUDWLRQ�WR�IDFLOLWDWH�WKH�VXEVHTXHQW�SXUFKDVH�RI�<1*�E\�5RVQHIW���
�

E�� 7KH�XQIRXQGHG�DVVXPSWLRQ�WKDW�WKH�IDWH�RI�<XNRV�ZRXOG�QRW�KDYH�EHHQ�GLIIHUHQW�LI�<XNRV�KDG�QRW�
REWDLQHG�D�FRXUW�RUGHU�SURKLELWLQJ�SDUWLFLSDWLRQ�LQ�WKH�DXFWLRQ�DQG�LI�<XNRV�KDG�QRW�WKUHDWHQHG�
HYHU\RQH�ZKR�ZLVKHG�WR�SDUWLFLSDWH�LQ�WKH�DXFWLRQ�ZLWK�D�
OLIHWLPH�RI�OLWLJDWLRQ
��
�

7KH�5XVVLDQ�)HGHUDWLRQ�LV�RI�WKH�RSLQLRQ�WKDW�WKH�GHFLVLRQ�ZDV�QRW�EDVHG�RQ�IDFWV�EXW�RQ�VSHFXODWLRQ��
,Q�LWV�YLHZ��WKLV�LV�FRQWUDU\�WR�SULQFLSOHV�RI�SURFHGXUDO�ODZ��WKXV�FRQVWLWXWLQJ�D�EUHDFK�RI�SXEOLF�
SROLF\������
�
������ �7KH�FRPSODLQW�WKDW�WKH�7ULEXQDO¶V�GHFLVLRQ�WKDW�WKH�DXFWLRQ�ZDV�PDQLSXODWHG�ZDV�EDVHG�RQ�
VSHFXODWLRQ�EXLOGV�RQ�WKH�FRPSODLQW�GLVFXVVHG�DERYH�UHJDUGLQJ�WKH�UHDVRQV�VWDWHG�IRU�WKH�GHFLVLRQ�WKDW�
WKH�SXUFKDVH�SULFH�RI�WKH�<1*�VKDUHV�REWDLQHG�DW�WKH�DXFWLRQ�ZDV�WRR�ORZ��7KH�&RXUW�RI�$SSHDO�KHOG�
DERYH��SDUDV���������������WKDW�WKH�ODWWHU�FRPSODLQW�LV�XQVXFFHVVIXO��)RU�WKLV�UHDVRQ�DORQH��WKH�IRUPHU�
FRPSODLQW�GRHV�QRW�VXFFHHG�HLWKHU��
�
���� ��Y��+9<�FRPPLWWHG�IUDXG�LQ�WKH�DUELWUDWLRQ�SURFHHGLQJV��
�
������ �7KH�5XVVLDQ�)HGHUDWLRQ�DUJXHV�WKDW�+9<�DFWLYHO\�GHFHLYHG�WKH�7ULEXQDO�DQG�UHSHDWHGO\�
FRQFHDOHG�GLUHFWO\�UHOHYDQW�HYLGHQFH��0RUH�VSHFLILFDOO\��WKH�5XVVLDQ�)HGHUDWLRQ�UHIHUV�WR�WKH�IROORZLQJ�
DVSHFWV���D��+9<�FRQFHDOHG�WKHLU�WUXH�UHODWLRQVKLS�ZLWK�.KRGRUNRYVN\�HW�DO���DQG�WKH�ZLGHVSUHDG�
FULPLQDOLW\�ZLWK�ZKLFK�WKHLU�DOOHJHG�LQYHVWPHQW�LQ�<XNRV�ZDV�SHUPHDWHG��IURP�WKH�7ULEXQDO��DQG�WKH�
&RXUW�RI�$SSHDO����E��+9<�IDLOHG�WR�GLVFORVH�*0/
V�OHWWHU�RI������DQG�RWKHU�GRFXPHQWV�WKDW�
SUHVXPDEO\�PXVW�EH�LQ�H[LVWHQFH��ZKLFK�FOHDUO\�FRQVWLWXWHV�D�EUHDFK�RI�3URFHGXUDO�2UGHU����RI�WKH�
7ULEXQDO���F��+9<�ZLWKKHOG�GRFXPHQWV�FRYHULQJ�WKH�HQWLUH�FKDLQ�RI�WUDQVDFWLRQV�FRQFHUQLQJ�WKH�VKDUHV�
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LQ�<XNRV��WKHUHE\�DOVR�FRQFHDOLQJ�+9<
V�GLUHFW�UHODWLRQVKLS�ZLWK�.KRGRUNRYVN\�HW�DO��DQG�WKH�LOOHJDO�
DFTXLVLWLRQ�RI�WKH�VKDUHV�LQ�<XNRV�E\�.KRGRUNRYVN\�HW�DO����G��+9<�PDGH�IDOVH�VWDWHPHQWV�LQ�WKH�
GRFXPHQWV�WKH\�VXEPLWWHG�WR�WKH�7ULEXQDO��E\�DUJXLQJ�IRU�D�VHSDUDWLRQ�EHWZHHQ�WKHPVHOYHV�DQG�
.KRGRUNRYVN\�HW�DO��DQG�HPSKDVLVLQJ�WKH�OHJDOLW\�RI�WKHLU�DFTXLVLWLRQ�RI�VKDUHV�LQ�<XNRV��GHVSLWH�WKH�
IDFW�WKDW�WKH�GRFXPHQWV�LQ�WKHLU�SRVVHVVLRQ�VKRZHG�WKDW�WKLV�ZDV�QRW�WKH�FDVH��WKH�DFTXLVLWLRQ�RI�WKH�
VKDUHV�ZDV�LQ�IDFW�LOOHJDO��LQYDOLG�DQG�WKXV�YRLG��DQG��H��.KRGRUNRYVN\�HW�DO��PDGH�VHFUHW�SD\PHQWV�WR�
$QGUHL�,OODULRQRY��RQH�RI�+9<¶V�NH\�ZLWQHVVHV�LQ�WKH�DUELWUDWLRQ�����
�
������ ,Q�LWV�LQWHULP�MXGJPHQW�RI����6HSWHPEHU�������WKH�&RXUW�RI�$SSHDO�XSKHOG�+9<
V�REMHFWLRQ�WR�
WKH�VXEPLVVLRQ�RI�WKHVH�DVVHUWLRQV�E\�WKH�5XVVLDQ�)HGHUDWLRQ��VHH�SDUDV����������RI�WKDW�MXGJPHQW���
&RQVHTXHQWO\��WKH�&RXUW�RI�$SSHDO�GRHV�QRW�KDYH�WR�UXOH�RQ�WKHVH�DUJXPHQWV��
�
���� �YL��µ8QFOHDQ�KDQGV¶��
�
������ 8QGHU�WKH�KHDGLQJ�µXQFOHDQ�KDQGV¶��WKH�5XVVLDQ�)HGHUDWLRQ�DUJXHV�WKDW�WKH�HQIRUFHPHQW�RI�WKH�
<XNRV�$ZDUGV�ZLOO�OHDG�WR�D�YLRODWLRQ�RI�SXEOLF�SROLF\�UHJDUGLQJ�IUDXG��FRUUXSWLRQ�DQG�RWKHU�VHULRXV�
LOOHJDOLWLHV��$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��WKH�XOWLPDWH�RXWFRPH�RI�WKH�<XNRV�$ZDUGV�ERLOV�
GRZQ�WR�WKH�MXVWLILFDWLRQ�DQG�FRQWLQXDWLRQ�RI�+9<¶V�IUDXGXOHQW��FRUUXSW�DQG�LOOHJDO�DFWLYLWLHV��DQ�
RXWFRPH�ZKLFK�LV�LQ�LWVHOI�±�DQG�FHUWDLQO\�LQ�FRQMXQFWLRQ�ZLWK�WKH�PDQQHU�LQ�ZKLFK�WKH�DUELWUDWLRQ�
SURFHHGLQJV�ZHUH�FRQGXFWHG�±�FRQWUDU\�WR�WKH�IXQGDPHQWDO�SULQFLSOHV�RI�SXEOLF�SROLF\�DQG�JRRG�PRUDOV�
DV�UHIHUUHG�WR�LQ�$UWLFOH���������H��'&&3��'HIHQFH�RQ�$SSHDO�QRV���������������
�
������ ,Q�WKLV�UHVSHFW��WKH�5XVVLDQ�)HGHUDWLRQ�DOVR�UHIHUV�WR�&KDSWHU�,,,�&�RI�WKH�'HIHQFH�RQ�$SSHDO�
�'HIHQFH�RQ�$SSHDO�QR��������IRRWQRWH��������EXW�LW�DSSHDUV�WKDW�WKH�IDFWV�GHVFULEHG�WKHUHLQ�GR�QRW�
IRUP�WKH�EDVLV�RI�WKH�FODLP�IRU�WKH�VHWWLQJ�DVLGH�RI�WKH�<XNRV�$ZDUGV�SXUVXDQW�WR�$UWLFOH���������H��
'&&3��RU�DW�OHDVW�WKHUH�LV�QR�IXUWKHU�VXEVWDQWLDWLRQ�WR�WKDW�HIIHFW��7KDW�FKDSWHU��LQFLGHQWDOO\��SDUWO\�
FRQFHUQV�WKH�FRQGXFW�RI�SDUWLHV�RWKHU�WKDQ�+9<��0RUHRYHU��LQ�LWV�LQWHULP�MXGJPHQW�RI����6HSWHPEHU�
������WKH�&RXUW�RI�$SSHDO�XSKHOG�+9<
V�REMHFWLRQ�WR�D�QXPEHU�RI�DFFXVDWLRQV�VHW�RXW�WKHUHLQ�
�GHVFULEHG�LQ�SDUD������RI�WKH�LQWHULP�MXGJPHQW���
�
������ 7KH�µIUDXGXOHQW��FRUUXSW�DQG�LOOHJDO�DFWLYLWLHV¶�WR�ZKLFK�WKH�5XVVLDQ�)HGHUDWLRQ�UHIHUV�LQ�WKLV�
FRQQHFWLRQ�FRPSULVH�WKH�FRQGXFW�FODVVLILHG�E\�LW�LQ����FDWHJRULHV��ZKLFK�DUH�GHVFULEHG��LQWHU�DOLD��LQ�
&KDSWHU�,,,�%�RI�WKH�'HIHQFH�RQ�$SSHDO��DV�ZHOO�DV�LQ�WKH�6WDWHPHQW�RI�5HSO\�DW�ILUVW�LQVWDQFH��QR�����
�LQ�ZKLFK�WKH���WK�FDVH�RI�LOOHJDO�FRQGXFW�ZDV�DSSDUHQWO\�RPLWWHG�LQ�HUURU���6HH�DOVR�DERYH�SDUD��
���������7KH�5XVVLDQ�)HGHUDWLRQ�UHIHUV�WR�WKLV�FRQGXFW�DV�FRQGXFW�RI�<XNRV�DQG�+9<��EXW�LQ�WKH�
UHOHYDQW�DVVHUWLRQV�WKH�FRQGXFW�FRQFHUQHG�LV�RIWHQ�WKDW�RI�.KRGRUNRYVN\�HW�DO��7KH�FDWHJRULHV�RI�
FRQGXFW�LQ�TXHVWLRQ�DUH�DV�IROORZV��
�

�D�� &RQGXFW�UHODWLQJ�WR�WKH�DFTXLVLWLRQ�RI�<XNRV�DQG�WKH�VXEVHTXHQW�FRQVROLGDWLRQ�RI�FRQWURO�
RYHU�<XNRV�DQG�LWV�VXEVLGLDULHV��
�
,Q������������.KRGRUNRYVN\�HW�DO��DFTXLUHG�D�PDMRULW\�VWDNH�LQ�<XNRV�WKURXJK�IUDXG��
EULEHU\��FRQVSLUDF\�DQG�YLROHQFH��DQG�LQ�����������WKH\�XVHG�<8/�WR�SD\�EULEHV�WR�
RIILFLDOV�UHVSRQVLEOH�IRU�WKH�SULYDWLVDWLRQ�RI�<XNRV��
�
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�E��&RQGXFW�UHODWLQJ�WR�WKH�'RXEOH�7D[DWLRQ�$JUHHPHQW��RU�µ'7$¶��EHWZHHQ�&\SUXV�DQG�
5XVVLD��
�
.KRGRUNRYVN\�HW�DO��FRQFHDOHG�WKHLU�FRQWURO�RYHU�<XNRV�E\�WUDQVIHUULQJ�WKH�VKDUHV�WR�
FRPSDQLHV�LQ�&\SUXV��DQG�+XOOH\�DQG�93/�DEXVHG�WKH�'7$�LQ�RUGHU�WR�IUDXGXOHQWO\�
HYDGH�GLYLGHQG�WD[�LQ�WKH�5XVVLDQ�)HGHUDWLRQ��
�

�F�� �&RQGXFW�UHODWLQJ�WR�WKH�WD[�RSWLPLVDWLRQ�VWUXFWXUH��
�
.KRGRUNRYVN\�HW�DO��LOOHJDOO\�PLVXVHG�5XVVLDQ�VKHOO�FRPSDQLHV�WR�FRPPLW�WD[�IUDXG�WR�WKH�
WXQH�RI�ELOOLRQV�DQG�DEXVHG�UHJXODWLRQV�LQ�5XVVLDQ�UHJLRQV�ZKHUH�D�ORZHU�WD[�UDWH�DSSOLHG�
WR�WKH�LQFRPH�IURP�WKH�VDOH�RI�RLO�SURGXFHG�E\�<XNRV��
�

�G�� �$FWV�REVWUXFWLQJ�WKH�HQIRUFHPHQW�RI�WKH�5XVVLDQ�WD[�DVVHVVPHQWV��
2QFH�WKHLU�WD[�IUDXG�KDG�EHHQ�GLVFRYHUHG��.KRGRUNRYVN\�HW�DO��V\VWHPDWLFDOO\�WRRN�
PHDVXUHV�WR�WKZDUW�WKH�HQIRUFHPHQW�RI�WD[�ODZV�DQG�WR�FRQFHDO�HYLGHQFH�RI�WKHLU�LOOHJDO�
DFWLYLWLHV��DW�WKH�VDPH�WLPH��WKH\�XVHG�+9<�WR�ZLWKGUDZ�PRUH�WKDQ�86'����ELOOLRQ�IURP�
<XNRV��LQ�SDUWLFXODU�E\�GLVWULEXWLQJ�GLYLGHQGV�DQG�EX\LQJ�EDFN�WKHLU�RZQ�VKDUHV��
�

������ 7KH����FDVHV�RI�LOOHJDO�FRQGXFW�GHVFULEHG�LQ�&KDSWHU�,,,�%�RI�WKH�'HIHQFH�RQ�$SSHDO�ZHUH�DOVR�
UHIHUUHG�WR�LQ�WKH�DUELWUDWLRQ�XQGHU�WKH�WHUP�XQFOHDQ�KDQGV��7KLV�ZDV�UHODWHG�WR�WKH�5XVVLDQ�
)HGHUDWLRQ
V�DVVHUWLRQ�WKDW�+9<�GLG�QRW�FRPH�WR�WKH�DUELWUDWLRQ�ZLWK�µFOHDQ�KDQGV¶�DQG�WKDW�WKH�
7ULEXQDO�WKHUHIRUH�ODFNHG�MXULVGLFWLRQ��RU�WKDW�+9<
V�FODLPV�ZHUH�LQDGPLVVLEOH��RU�DW�OHDVW�WKDW�WKRVH�
FODLPV�VKRXOG�QRW�EH�DOORZHG��
�
������ 7KH�7ULEXQDO�H[DPLQHG�WKH�XQFOHDQ�KDQGV�DFFXVDWLRQ�LQ�&KDSWHU�,;�%�RI�WKH�)LQDO�$ZDUG��7KH�
ILQGLQJV�RI�WKH�7ULEXQDO�LQ�WKLV�UHVSHFW��DV�ZHOO�DV�WKH�UHSURDFKHV�GLUHFWHG�DJDLQVW�WKRVH�ILQGLQJV�E\�WKH�
5XVVLDQ�)HGHUDWLRQ��KDYH�EHHQ�GLVFXVVHG�RU�UHMHFWHG�E\�WKH�&RXUW�RI�$SSHDO�DERYH�LQ�SDUDV������������
����������7KH�&RXUW�RI�$SSHDO�UHIHUV�WKHUHWR�LQ�WKLV�UHVSHFW��,Q�VR�IDU�DV�UHOHYDQW�KHUH��WKH�HVVHQFH�RI�
WKH�7ULEXQDO
V�GHFLVLRQ�ZDV�WKDW��L��FRQGXFW�WKDW�WRRN�SODFH�DIWHU�+9<�PDGH�WKHLU�LQYHVWPHQW�LQ�<XNRV�
GRHV�QRW�DIIHFW�WKH�SURWHFWLRQ�DIIRUGHG�WR�+9<�E\�WKH�(&7��)LQDO�$ZDUG�QR����������LL��WKH�RWKHU�
DOOHJHG�LOOHJDO�DFWV�ZHUH�FRPPLWWHG�EHIRUH�+9<�EHFDPH�VKDUHKROGHUV�LQ�<XNRV��LQ������������DQG�
�������DQG�WKHUHIRUH�ZHUH�QRW�FDUULHG�RXW�E\�+9<�EXW�E\�RWKHU�SDUWLHV�VXFK�DV�%DQN�0HQDWHS�DQG�WKH�
µROLJDUFKV¶��)LQDO�$ZDUG�QR��������DQG��LLL��WKH�5XVVLDQ�)HGHUDWLRQ�KDG�QRW�GHPRQVWUDWHG�WKDW�WKH�
DOOHJHG�LOOHJDOLWLHV�ZHUH�VXIILFLHQWO\�FRQQHFWHG�WR�+9<
V�LQYHVWPHQW��WKH�SXUFKDVH�RI�<XNRV�VKDUHV��
�)LQDO�$ZDUG�QR���������
�
������ ,Q�WKH�'HIHQFH�RQ�$SSHDO��WKH�5XVVLDQ�)HGHUDWLRQ�UHIHUV�WR�LOOHJDO�FRQGXFW�RI�.KRGRUNRYVN\�HW�
DO��<XNRV�DQG�+9<��DV�DVVHUWHG�E\�LW��,W�QRWHV�WKDW�VRPH�RI�WKLV�FRQGXFW�ZDV�DFNQRZOHGJHG�E\�WKH�
7ULEXQDO��DQG�KDV�DOVR�EHHQ�DFNQRZOHGJHG�E\�WKH�(&W+5�DQG�WKH�(QJOLVK�
+LJK�&RXUW
���$FFRUGLQJ�WR�
WKH�5XVVLDQ�)HGHUDWLRQ��WKH�7ULEXQDO��L��IDLOHG�WR�UHFRJQLVH�QXPHURXV�FOHDU�DQG�VFDQGDORXV�LOOHJDO�DFWV�
E\�.KRGRUNRYVN\�HW�DO���<XNRV�DQG�+9<�ZLWKRXW�ZHOO�IRXQGHG�UHDVRQV��DQG��LL��PDGH�FRQWUDGLFWRU\�
GHFLVLRQV�LQ�PDQ\�LQVWDQFHV�E\�LJQRULQJ�WKHVH�LOOHJDO�DFWV��$IWHU�DOO��+9<�FDQ�QHLWKHU�EH�VHHQ�DV�
³VHSDUDWH´�IURP�.KRGRUNRYVN\�HW�DO��QRU�DUH�WKH\�³FRQWUROOHG´�E\�WKH�WUXVWHHV�LQ�*XHUQVH\�DQG�-HUVH\��
DV�ZURQJO\�KHOG�E\�WKH�7ULEXQDO��$FFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��WKH�7ULEXQDO¶V�GHFLVLRQ�WR�WKH�
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HIIHFW�WKDW�WKH�DFWLRQV�RI�WKH�5XVVLDQ�)HGHUDWLRQ�ZHUH�GLUHFWHG�³DJDLQVW�0U�.KRGRUNRYVN\�DQG�<XNRV´��
RU�WKDW�WKH�REMHFWLYH�ZDV�³WR�UHPRYH�0U�.KRGRUNRYVN\�IURP�WKH�SROLWLFDO�DUHQD´�LV�LQFRQVLVWHQW�ZLWK�
WKH�GHFLVLRQ�WKDW�+9<�DQG�.KRGRUNRYVN\�HW�DO��DUH�LQGHSHQGHQW�HQWLWLHV��7KHVH�FRQIOLFWLQJ�ILQGLQJV�
ZHUH�WKH�UHVXOW�RI�LPSURSHU��LQFRPSOHWH�DQG�VXSHUILFLDO�DVVHVVPHQW�E\�WKH�7ULEXQDO�RI�WKH�HYLGHQFH�LQ�
WKH�FDVH�ILOH��DFFRUGLQJ�WR�WKH�5XVVLDQ�)HGHUDWLRQ��
�
������ 7KHVH�DVVHUWLRQV�IDLO��7KH�&RXUW�RI�$SSHDO�UHIHUV�ILUVWO\�WR�LWV�ILQGLQJV�DERYH��SDUD�����������
����������ZLWK�UHVSHFW�WR�WKH�DFFXVDWLRQ�RI�XQFOHDQ�KDQGV��,Q�DGGLWLRQ��LW�ILQGV�WKH�IROORZLQJ��7KH�
7ULEXQDO�GLG�QRW�LJQRUH�WKH�DOOHJHG�LOOHJDO�DFWV�RU�IDLO�WR�UHFRJQLVH�WKHP��7KH�7ULEXQDO�IRXQG�WKDW��HYHQ�
LI�WKH�DOOHJHG�LOOHJDOLWLHV�WRRN�SODFH��ZKLFK�WKH�7ULEXQDO�OHIW�RSHQ��WKRVH�LOOHJDOLWLHV�DUH�QRW�UHOHYDQW�WR�
WKH�TXHVWLRQ�ZKHWKHU�+9<�FDQ�LQYRNH�WKH�SURWHFWLRQ�RI�WKH�(&7��RQ�WKH�EDVLV�RI�WKH�UHDVRQLQJ�EULHIO\�
VHW�RXW�DERYH�LQ�SDUD���������7KDW�UHDVRQLQJ�DV�VXFK�LV�QRW�FRQWHVWHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ��EXW�
RQO\�LWV�DSSOLFDWLRQ�WR�WKH�SUHVHQW�FDVH��+RZHYHU��WKH�7ULEXQDO¶V�GHFLVLRQ�ZDV�QRW�FRQWUDU\�WR�SXEOLF�
SROLF\�DQG�WKH�5XVVLDQ�)HGHUDWLRQ¶V�DFFXVDWLRQV�GR�QRW�MXVWLI\�WKH�FRQFOXVLRQ�WKDW�WKH�<XNRV�$ZDUGV�
RU�WKH�PDQQHU�LQ�ZKLFK�WKH\�FDPH�DERXW�YLRODWH�SXEOLF�SROLF\�ZLWKLQ�WKH�PHDQLQJ�RI�$UWLFOH���������H��
'&&3��HYHQ�LI�ZDV�WR�EH�DVVXPHG�WKDW�WKH�DOOHJHG�LOOHJDOLWLHV�WRRN�SODFH�DQG�ZHUH�FRQWUDU\�WR�SXEOLF�
SROLF\��,Q�WKDW�FDVH��WRR��LW�LV�QRW�FOHDU�ZK\�WKH�7ULEXQDO
V�GHFLVLRQ�WKDW�WKHVH�LOOHJDOLWLHV�DUH�QRW�
UHOHYDQW�IRU�WKH�DZDUG�RI�+9<
V�FODLPV�LQ�WKH�DUELWUDWLRQ�SURFHHGLQJV��EHFDXVH��L��RQO\�DQ�LOOHJDOLW\�LQ�
WKH�making�RI�WKH�LQYHVWPHQW�LV�UHOHYDQW�IRU�SURWHFWLRQ�XQGHU�WKH�(&7���LL��WKH�DOOHJHG�LOOHJDOLWLHV�ZHUH�
FRPPLWWHG�E\�SDUWLHV�RWKHU�WKDQ�+9<�DQG��LLL��+9<�DFTXLUHG�WKH�VKDUHV�LQ�<XNRV�ODZIXOO\��ZRXOG�EH�
FRQWUDU\�WR�SXEOLF�SROLF\���
�
������ 7KHUH�LV�QR�IDFWXDO�EDVLV�IRU�WKH�FRPSODLQW�WKDW�WKH�7ULEXQDO�HUUHG�LQ�GHFLGLQJ�WKDW�+9<�DUH�WR�
EH�VHHQ�DV�³VHSDUDWH´�IURP�.KRGRUNRYVN\�HW�DO��DQG�DUH�QRW�³FRQWUROOHG´�E\�WKH�WUXVWHHV�LQ�*XHUQVH\�
DQG�-HUVH\��,Q�WKLV�UHVSHFW��WKH�7ULEXQDO�RQO\�IRXQG�WKDW�D�QXPEHU�RI�WKH�DOOHJHG�LOOHJDO�DFWLRQV�WRRN�
SODFH�EHIRUH�+9<�EHFDPH�D�VKDUHKROGHU�DQG�WKDW��DV�D�UHVXOW��WKHVH�ZHUH�FDUULHG�RXW�E\�µRWKHU�SDUWLHV¶��
VXFK�DV�%DQN�0HQDWHS�RU�.KRGRUNRYVN\�HW�DO��7KXV��WKH�7ULEXQDO�GHFLGHG�QRWKLQJ�PRUH�WKDQ�WKDW�
%DQN�0HQDWHS�DQG�WKH�.KRGRUNRYVN\�HW�DO��DUH�RWKHU��OHJDO��HQWLWLHV�WKDQ�+9<��DQG�WKDW�+9<�FDQQRW�
EH�KHOG�OLDEOH�IRU�DFWLRQV�FDUULHG�RXW�E\�RWKHUV�EHIRUH�+9<�EHFDPH�D�VKDUHKROGHU��7KDW�GHFLVLRQ��LQ�VR�
IDU�DV�LW�FRXOG�EH�WHVWHG�LQ�WKH�SUHVHQW�VHWWLQJ�DVLGH�SURFHHGLQJV��ZDV�FRUUHFW��DQG�KDV�QRW�EHHQ�
FKDOOHQJHG�E\�WKH�5XVVLDQ�)HGHUDWLRQ��RU�DW�OHDVW�QRW�ZLWK�VXIILFLHQW�VXEVWDQWLDWLRQ��
�
������ )LQDOO\��DQRWKHU�DVVHUWLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ�WKDW�IDLOV�LV�WKDW�WKH�7ULEXQDO¶V�GHFLVLRQ�
WKDW�WKH�DFWLRQV�RI�WKH�5XVVLDQ�)HGHUDWLRQ�ZHUH�GLUHFWHG�³DJDLQVW�0U�.KRGRUNRYVN\�DQG�<XNRV´��RU�
WKDW�WKH�REMHFWLYH�ZDV�³WR�UHPRYH�0U�.KRGRUNRYVN\�IURP�WKH�SROLWLFDO�DUHQD´�LV�LQFRQVLVWHQW�ZLWK�WKH�
GHFLVLRQ�WKDW�+9<�DQG�.KRGRUNRYVN\�HW�DO��DUH�LQGHSHQGHQW�HQWLWLHV��$W�WKH�WLPH�RI�WKH�DFWLRQV�E\�WKH�
5XVVLDQ�)HGHUDWLRQ�TXDOLILHG�DV�µH[SURSULDWLRQ¶�E\�WKH�7ULEXQDO��LQ�SDUWLFXODU�WKH�OHY\LQJ�RI�9$7�RQ�
RLO�H[SRUWHG�DQG�WKH�DXFWLRQ�RI�<1*��.KRGRUNRYVN\�ZDV�µFKDLUPDQ¶�DQG�±�ZKHWKHU�RU�QRW�LQGLUHFWO\�±�
VKDUHKROGHU�RI�<XNRV��DQG�WKH�7ULEXQDO�UXOHG�WKDW��E\�H[SURSULDWLQJ�<XNRV�de facto��WKH�5XVVLDQ�
)HGHUDWLRQ�DOVR�LQWHQGHG�WR�DIIHFW�.KRGRUNRYVN\��7KDW�GHFLVLRQ�LV�QRW�LQ�LWVHOI�LQFRQVLVWHQW�ZLWK�WKH�
GHFLVLRQ�WKDW�+9<�DQG�.KRGRUNRYVN\�DUH�GLIIHUHQW�OHJDO�HQWLWLHV��,W�KDV�QRW�EHFRPH�HYLGHQW��LQ�WKLV�
UHVSHFW�RU�LQ�RWKHU�UHVSHFWV��WKDW�WKHUH�ZDV�DQ�LPSURSHU��LQFRPSOHWH�DQG�VXSHUILFLDO�DVVHVVPHQW�E\�WKH�
7ULEXQDO�RI�WKH�HYLGHQFH�LQ�WKH�FDVH�ILOH��
�
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�������� ,Q�&KDSWHU�,,,�%�RI�WKH�'HIHQFH�RQ�$SSHDO��WR�ZKLFK�WKH�5XVVLDQ�)HGHUDWLRQ�DOVR�UHIHUV�LQ�WKLV�
FRQWH[W��WKH�5XVVLDQ�)HGHUDWLRQ�DOVR�DUJXHG�WKDW�WKH�FODQGHVWLQH�FRPSOH[�RI�WUDQVDFWLRQV�XVHG�E\�
.KRGRUNRYVN\�HW�DO��WR�WUDQVIHU�WKHLU�VKDUHV�WR�&\SUXV�LV�FRQWUDU\�WR�/DZ�1R�����,�RQ�FRPSHWLWLRQ�DQG�
/DZ�1R�����)=�RQ�SXEOLF�OLPLWHG�FRPSDQLHV��'HIHQFH�RQ�$SSHDO��QR��������,W�LV�QRW�FOHDU�ZKHWKHU��
DQG�LI�VR�RQ�ZKDW�JURXQGV��WKH�5XVVLDQ�)HGHUDWLRQ�EDVHV�LWV�DUJXPHQW�WKDW�WKH�<XNRV�$ZDUGV�VKRXOG�
EH�VHW�DVLGH�IRU�YLRODWLRQ�RI�SXEOLF�SROLF\�RQ�WKH�DOOHJHG�YLRODWLRQ�RI�VDLG�ODZV��,Q�DQ\�HYHQW��WKH�
DIRUHPHQWLRQHG�DVVHUWLRQ�GRHV�QRW�JLYH�ULVH�WR�WKH�ILQGLQJ�WKDW�WKH�<XNRV�$ZDUGV�RU�WKH�PDQQHU�LQ�
ZKLFK�WKH\�ZHUH�PDGH�DUH�FRQWUDU\�WR�SXEOLF�SROLF\��,Q�DGGLWLRQ��+9<�DUJXHG�WKDW�RQ����'HFHPEHU�
�����WKH�$QWL�0RQRSRO\�&RPPLVVLRQ�RI�WKH�5XVVLDQ�)HGHUDWLRQ�KDG�DXWKRULVHG�+(/�WR�DFTXLUH������
RI�DOO�YRWLQJ�VKDUHV�LQ�<XNRV��GHHG�RI����)HEUXDU\������1R���������
7KH�5XVVLDQ�)HGHUDWLRQ�KDV�QRW�UHIXWHG�WKH�ODWWHU�DQG�WKDW�WKLV�DVVHUWLRQ�LV�FRUUHFW�LV�DOVR�HYLGHQW�IURP�
WKH�H[KLELWV�WR�ZKLFK�+9<�UHIHU�LQ�WKLV�FRQWH[W�����
�
���� �&RQFOXVLRQ�LQ�UHVSHFW�RI�WKH�YLRODWLRQ�RI�SXEOLF�SROLF\��$UWLFOH���������H��'&&3���
�
������ ,W�PXVW�EH�FRQFOXGHG�WKDW�WKH�5XVVLDQ�)HGHUDWLRQ
V�DUJXPHQWV�GR�QRW�FRQVWLWXWH�JURXQGV�IRU�
VHWWLQJ�DVLGH�WKH�<XNRV�$ZDUGV�IRU�YLRODWLRQ�RI�SXEOLF�SROLF\�RU�JRRG�PRUDOV�XQGHU�$UWLFOH���������H��
'&&3��
�
����� �&RQFOXVLRQ��
�
����� 7KH�DERYH�OHDGV�WR�WKH�IROORZLQJ�FRQFOXVLRQ��+9<
V�JURXQGV�RI�DSSHDO�VXFFHHG�DW�OHDVW�LQ�SDUW��
WKH�7ULEXQDO�KDG�MXULVGLFWLRQ�RYHU�+9<
V�FODLPV�DQG�ZDV�FRPSHWHQW�WR�GHFLGH�WKHUHRQ��7KH�RWKHU�
JURXQGV�IRU�VHWWLQJ�DVLGH�SXW�IRUZDUG�E\�WKH�5XVVLDQ�)HGHUDWLRQ�FDQQRW�OHDG�WR�WKH�VHWWLQJ�DVLGH�RI�WKH�
<XNRV�$ZDUGV��
�
����� 7R�WKH�H[WHQW�WKDW�WKH�SDUWLHV�KDYH�RIIHUHG�WR�SURYLGH�HYLGHQFH�IRU�WKHLU�DVVHUWLRQV��WKH�&RXUW�RI�
$SSHDO�ZLOO�GLVUHJDUG�WKHVH�RIIHUV��7KH�SDUWLHV�KDYH�QRW�RIIHUHG�WR�SURRI�DQ\��VXIILFLHQWO\�VSHFLILHG��
IDFWV�DV�HYLGHQFH�WKDW�FRXOG�EH�UHOHYDQW�IRU�WKH�&RXUW�RI�$SSHDO
V�GHFLVLRQ��
�
����� 7KH�MXGJPHQW�RI�WKH�'LVWULFW�&RXUW�FDQQRW�EH�PDLQWDLQHG�DQG�ZLOO�EH�TXDVKHG��$GMXGLFDWLQJ�
WKH�PDWWHU�DQHZ��WKH�&RXUW�RI�$SSHDO�ZLOO�UHMHFW�WKH�5XVVLDQ�)HGHUDWLRQ
V�FODLPV��
�
����� $V�WKH�SDUW\�WKDW�KDV�ORVW�WKH�FXUUHQW�DQQXOPHQW�SURFHHGLQJV��WKH�5XVVLDQ�)HGHUDWLRQ�ZLOO�EH�
RUGHUHG�WR�SD\�WKH�FRVWV�RI�WKH�SURFHHGLQJV�LQ�ERWK�LQVWDQFHV��7KH�SDUWLHV�ZLOO�EH�RUGHUHG�WR�HDFK�SD\�
WKHLU�RZQ�FRVWV�RI�WKH�DQFLOODU\�SURFHHGLQJV�GXULQJ�WKLV�DSSHDO��ZKLFK�OHG�WR�WKH�LQWHULP�MXGJPHQW�RI�
���6HSWHPEHU������DQG�LQ�ZKLFK�WKH�&RXUW�RI�$SSHDO�DJUHHG�SDUWLDOO\�ZLWK�ERWK�SDUWLHV��
�
���� �'HFLVLRQ���
�
7KH�&RXUW�RI�$SSHDO��
�
��TXDVKHV�WKH�MXGJPHQW�RI�WKH�'LVWULFW�&RXUW�RI����$SULO�������DQG�DGMXGLFDWLQJ�WKH�PDWWHU�DQHZ��
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��UHMHFWV�WKH�5XVVLDQ�)HGHUDWLRQ
V�FODLPV��
�
��RUGHUV�WKH�5XVVLDQ�)HGHUDWLRQ�WR�SD\�WKH�FRVWV�RI�WKH�SURFHHGLQJV�LQ�ERWK�LQVWDQFHV��HVWLPDWHG�at first 
instance�DW�¼��������IRU�GLVEXUVHPHQWV�DQG�¼��������LQ�DWWRUQH\
V�IHHV��DQG�on appeal�DW�¼��������IRU�
GLVEXUVHPHQWV�DQG�¼��������IRU�DWWRUQH\
V�IHHV��DV�ZHOO�DV�¼�����IRU�VXEVHTXHQW�DWWRUQH\
V�IHHV��WR�EH�
LQFUHDVHG�E\�¼����LI�WKLV�MXGJPHQW�KDV�QRW�EHHQ�FRPSOLHG�ZLWK�DPLFDEO\�ZLWKLQ�IRXUWHHQ�GD\V�DIWHU�D�
ZULWWHQ�QRWLFH�DQG�VXEVHTXHQW�VHUYLFH�RI�WKLV�MXGJPHQW�KDV�RFFXUUHG��DQG�VWLSXODWHV�WKDW�WKHVH�DPRXQWV�
PXVW�EH�SDLG�ZLWKLQ�IRXUWHHQ�GD\V�DIWHU�WKH�GD\�RI�WKLV�MXGJPHQW�RU��ZLWK�UHJDUG�WR�WKH�DPRXQW�RI�¼�����
DIWHU�WKH�GDWH�RI�VHUYLFH��IDLOLQJ�ZKLFK�WKHVH�DPRXQWV�ZLOO�EH�LQFUHDVHG�E\�WKH�VWDWXWRU\�LQWHUHVW�DV�
UHIHUUHG�WR�LQ�$UWLFOH�������RI�WKH�'XWFK�&LYLO�&RGH�DV�IURP�WKH�HQG�RI�WKH�DIRUHPHQWLRQHG�SHULRG�RI�
IRXUWHHQ�GD\V��
�
��GHFODUHV�WKLV�MXGJPHQW�WR�EH�LPPHGLDWHO\�HQIRUFHDEOH��
�
��6XSUHPH�&RXUW����6HSWHPEHU�������(&/,�1/�+5������������NJ������������Ecuador/Chevron���
SDUD��������
��6XSUHPH�&RXUW����-DQXDU\�������(&/,�1/�+5������$5������NJ �����������IMS/DIO����
��&I��2OLYHU�'|UU�DQG�.LUVWHQ�6FKPDOHQEDFK��HGV����9LHQQD�&RQYHQWLRQ�RQ�WKH�/DZ�RI�7UHDWLHV��$�
&RPPHQWDU\��%HUOLQ��6SULQJHU�������S������������
��,&-�Territorial Dispute (Libya v Chad) MXGJPHQW�RI���)HEUXDU\�������SDUD������,&-�Legality of the 
use of force (Serbia and Montenegro v Belgium)��3UHOLPLQDU\�2EMHFWLRQV��MXGJPHQW�RI����'HFHPEHU�
������SDUD��������
��&I��2OLYHU�'|UU�DQG�.LUVWHQ�6FKPDOHQEDFK��HGV����9LHQQD�&RQYHQWLRQ�RQ�WKH�/DZ�RI�7UHDWLHV��$�
&RPPHQWDU\��%HUOLQ��6SULQJHU�������S������������
��2OLYHU�'|UU�DQG�.LUVWHQ�6FKPDOHQEDFK��HGV����9LHQQD�&RQYHQWLRQ�RQ�WKH�/DZ�RI�7UHDWLHV��$�
&RPPHQWDU\��%HUOLQ��6SULQJHU�������S������������
��&I��2OLYHU�'|UU�DQG�.LUVWHQ�6FKPDOHQEDFK��HGV����9LHQQD�&RQYHQWLRQ�RQ�WKH�/DZ�RI�7UHDWLHV��$�
&RPPHQWDU\��%HUOLQ��6SULQJHU�������S������������
��$QQH[�&������RQ�WKH�SDUW�RI�+9<�LQ�WKH�DUELWUDWLRQ���
��&I��2OLYHU�'|UU�DQG�.LUVWHQ�6FKPDOHQEDFK��HGV����9LHQQD�&RQYHQWLRQ�RQ�WKH�/DZ�RI�7UHDWLHV��$�
&RPPHQWDU\��%HUOLQ��6SULQJHU�������S��������
���&I��2OLYHU�'|UU�DQG�.LUVWHQ�6FKPDOHQEDFK��HGV����9LHQQD�&RQYHQWLRQ�RQ�WKH�/DZ�RI�7UHDWLHV��$�
&RPPHQWDU\��%HUOLQ��6SULQJHU�������S������������
���,Q�D�VLPLODU�YHLQ��$GYRFDWH�*HQHUDO�:HVVHOLQJ�9DQ�*HQW�LQ�QR�������RI�KHU�RSLQLRQ�WR�6XSUHPH�
&RXUW����0DUFK�������NJ������������Breeders/Burshan���(&/,�1/�+5������%*�������
���&I��IRU�WKDW�UDWLRQDOH��6XSUHPH�&RXUW����0DUFK�������(&/,�1/�+5������%*������NJ�����������
�Smit/Ruwa���SDUD����������
���5XVVLDQ�)HGHUDWLRQ�'HHG�RI����-XQH������QR�����IRRWQRWH�������
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���,&-��Application of the International Convention on the Elimination of All Forms of Racial 
Discrimination (Georgia v. Russian Federation), Preliminary Objections, Judgment, Reports 2011 p. 
70, para. 133��ZLWK�UHIHUHQFH�WR�DGGLWLRQDO�FDVH�ODZ���
���([KLELW�+9<�'��XQGHU�����+9<�'��XQGHU������
���([KLELW�+9<�'��DW�����
���([KLELW�5)�'��XQGHU�����
���([SHUW�5HSRUW�RI�3URI��6FKULMYHU��([KLELW�+9<�'��DW������
���([KLELW�5)������
���([KLELW�5)�'�����
���([KLELW�5)�������
���([KLELW�&������S������
���([KLELW�5)�������
���([KLELW�5)�������
���([KLELW�5)�������
���([KLELW�&������S����������
���([KLELW�+9<�'��QRV������������
���([KLELW�+9<�'��QRV��������DQG�+9<�'��QRV����������
���([KLELW�+9<�����QRV������������������
���6HH�2OLYHU�'|UU�DQG�.LUVWHQ�6FKPDOHQEDFK��HGV����9LHQQD�&RQYHQWLRQ�RQ�WKH�/DZ�RI�7UHDWLHV��$�
&RPPHQWDU\��%HUOLQ��6SULQJHU�������S��������
���([KLELW�+9<�����QR��������
���([KLELWV�0����DQG�0����WR�([SHUW�5HSRUW�RI�0LVKLQD�([KLELW�+9<�'����
���([KLELW�0����WR�([SHUW�5HSRUW�RI�0LVKLQD�([KLELW�+9<�'����
���6XPPRQV�QR��������
���ZZZ�WUHDWLHV�XQ�RUJ���
���6HH�VHFRQG�RSLQLRQ�RI�3URI��6FKULMYHU�QR������([KLELW�+9<�'����ZLWK�UHIHUHQFH�WR�DQ�RSLQLRQ�RI�
3URI��3HOOHW�LQFOXGHG�DV�DSSHQGL[�����
���6HH�WKH�IXUWKHU�VWDWHPHQWV�E\�-DPHV�$��%DNHU�,,,�RQ�EHKDOI�RI�WKH�8QLWHG�6WDWHV�DQG�(��
&KHYDUGQDG]H�RQ�EHKDOI�RI�WKH�8665�DGGHG�WR�WKH�WH[W�RI�WKH�WUHDW\���
���([KLELWV�6����DQG�6����WR�([SHUW�5HSRUW�RI�6WHSKDQ��([KLELW�+9<�'�����
���([KLELW�6����WR�([SHUW�5HSRUW�RI�6WHSKDQ��([KLELW�+9<�'�����
���([KLELWV�0����DQG�0����WR�([SHUW�5HSRUW�RI�0LVKLQD��([KLELW�+9<�'�����
���([KLELW�0����S����WR�([SHUW�5HSRUW�RI�0LVKLQD��([KLELW�+9<�'�����
���([KLELW�6����WR�([SHUW�5HSRUW�RI�6WHSKDQ��([KLELW�+9<�'�����
���([KLELW�6����WR�([SHUW�5HSRUW�RI�6WHSKDQ��([KLELW�+9<�'�����
���([KLELW�6����WR�([SHUW�5HSRUW�RI�6WHSKDQ��([KLELW�+9<�'�����
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���([KLELW�0����WR�([SHUW�5HSRUW�RI�0LVKLQD��([KLELW�+9<�'�����
���([KLELW�0����WR�([SHUW�5HSRUW�RI�0LVKLQD��([KLELW�+9<�'�����
���([KLELW�0����WR�([SHUW�5HSRUW�RI�0LVKLQD��([KLELW�+9<�'�����
���([KLELW�+9<�'��1RV������������
���([KLELW�+9<�'���QRV����������
���([KLELW�5)�����S������
���&DVVDWLRQ�5XOLQJ�1R�����2������RI�WKH�6XSUHPH�&RXUW�RI����'HFHPEHU�������([KLELW�5)��������
���([KLELW�5)�����DQG�������
���([KLELW�5)�������
���([KLELW�6����SS��������WR�([SHUW�5HSRUW�RI�6WHSKDQ��([KLELW�+9<�'�����
���([KLELW�&��������
���6�,��.UXSNR��,QYHVWPHQW�'LVSXWHV�EHWZHHQ�D�VWDWH�DQG�D�IRUHLJQ�LQYHVWRU�S�����([KLELW�6����WR�
([SHUW�5HSRUW�6WHSKDQ��([KLELW�+9<�'����
���*�0��9HOLDPLQRY��,QWHUQDWLRQDO�(FRQRPLF�/DZ�DQG�3URFHGXUH�QRV�����������([KLELW�6����WR�([SHUW�
5HSRUW�6WHSKDQ��([KLELW�+9<�'����/�,��9RORYD��7KH�0HFKDQLVP�RI�6HWWOHPHQW�RI�,QWHUQDWLRQDO�
,QYHVWPHQW�'LVSXWHV�������(FRQ��-RXUQDO�5RVWRY�6WDWH�8QLY������������S�����([KLELW�6����WR�([SHUW�
5HSRUW�RI�6WHSKDQ��([KLELW�+9<�'�����
���6HH��IRU�H[DPSOH��WKH�%,7V�RI�WKH�5XVVLDQ�)HGHUDWLRQ�ZLWK�-DSDQ��&������0DFHGRQLD��&������
$UJHQWLQD��&�������(J\SW��&�������6RXWK�$IULFD��&�������6\ULD��&������DQG�<HPHQ��&������
VXEPLWWHG�LQ�WKH�DUELWUDWLRQ���
���([KLELW�$9$���WR�([SHUW�5HSRUW�RI�$VRVNRY�QR������([KLELW�5)�'����DQG�([KLELW�&�����LQ�WKH�
DUELWUDWLRQ���
���([KLELW�&�������
���([KLELW�5)������
���([KLELW�6����WR�([SHUW�5HSRUW�RI�6WHSKDQ��([KLELW�+9<�'�����
���([KLELW�6����WR�([SHUW�5HSRUW�RI�6WHSKDQ��([KLELW�+9<�'�����
���([KLELW�6����WR�([SHUW�5HSRUW�RI�6WHSKDQ��([KLELW�+9<�'�����
���([KLELW�6����WR�([SHUW�5HSRUW�RI�6WHSKDQ��([KLELW�+9<�'�����
���([SHUW�5HSRUW�RI�$VRVNRY��S�����([KLELW�5)�������
���([KLELW�6����WR�([SHUW�5HSRUW�RI�6WHSKDQ��([KLELW�+9<�'�����
���([KLELW�5)�������
���([SHUW�5HSRUW�RI�6WHSKDQ�QRV�����������([KLELW�+9<�'������
���([KLELW�$9$���WR�([SHUW�5HSRUW�RI�$VRVNRY�QR������([KLELW�5)�'������
���([SHUW�5HSRUW�RI�$VRVNRY�QR�����HW�VHT���([KLELW�5)�'������
���([SHUW�5HSRUW�RI�$VRVNRY�QR�����IRRWQRWH�����([KLELW�5)�������
���([SHUW�5HSRUW�RI�$VRVNRY�QR������([KLELW�5)�'������
���([KLELW�$9$���WR�([SHUW�5HSRUW�RI�$VRVNRY�QR������([KLELW�5)�'������
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���([SHUW�5HSRUW�RI�$VRVNRY�QR�����IRRWQRWH�����([KLELW�5)�'������
���([KLELW�5�������
���([KLELW�5)�'���QRV������HW�VHT���
���([KLELW�5)�'���QR��������
���,QWHULP�$ZDUG�QR�������
���)LQDO�$ZDUG�QR���������
���6XSUHPH�&RXUW����-DQXDU\�������(&/,�1/�+5������$5������NJ������������IMS/DIO����
���,QWHULP�$ZDUG�QRV������DQG�����������
���,QWHULP�$ZDUG�QRV������������
���,QWHULP�$ZDUG�QR��������
���)LQDO�$ZDUG�QRV�������������DQG��������
���)LQDO�$ZDUG�QRV��������������
���)LQDO�$ZDUG�QRV��������������
���)LQDO�$ZDUG�QRV��������������
���)LQDO�$ZDUG�QRV��������������
���)LQDO�$ZDUG�QRV��������������
���)LQDO�$ZDUG�QR���������
���6HH��LQWHU�DOLD��'HIHQFH�RQ�$SSHDO�QRV����������������DQG�������
���([KLELW�5)�'�����
���'HIHQFH�RQ�$SSHDO�QR��������
���'HIHQFH�RQ�$SSHDO�QRV������������
���'HIHQFH�RQ�$SSHDO�QR��������
���'HIHQFH�RQ�$SSHDO�QR��������
���6HH�LQ�WKLV�UHVSHFW�5DFKHO�7KRUQ�	�-HQQLIHU�'RXFOHII��µ3DUW�,�&KDSWHU����'LVUHJDUGLQJ�WKH�&RUSRUDWH�
9HLO�DQG�'HQLDO�RI�%HQHILWV�&ODXVHV��7HVWLQJ�7UHDW\�/DQJXDJH�DQG�WKH�&RQFHSW�RI�³,QYHVWRU´¶��LQ��
0LFKDHO�:DLEHO��$VKD�.DXVDO��HW�DO���HGV����7KH�%DFNODVK�DJDLQVW�,QYHVWPHQW�$UELWUDWLRQ��.OXZHU�/DZ�
,QWHUQDWLRQDO�������SS��������([KLELW�5)��������
���6&&�Cem Cengiz Uzan v. Republic of Turkey��Preliminary Objection) Arbitration V2104/023��
DZDUG�RI����$SULO�������([KLELW�5)��������
����'HIHQFH�RQ�$SSHDO�QRV������������
����<XWDUR�.DZDEDWD�	�.RMLUR�)XMLL��&RYHUHG�,QYHVWRUV��LQ��7KH�,QYHVWPHQW�7UHDW\�$UELWUDWLRQ�
5HYLHZ��6HFRQG�(GLWLRQ��%DUWRQ�/HJXP��HG����/RQGRQ��/DZ�%XVLQHVV�5HVHDUFK�������S������([KLELW�
5)��������
����'HIHQFH�RQ�$SSHDO�QRV������DQG�������
����'HIHQFH�RQ�$SSHDO�QR��������
����,&6,'�Phoenix Action, Ltd v. The Czech Republic, ICSID Case No. ARB/06/5��DZDUG�RI����$SULO�
������([KLELW�50(��������81&,75$/�3&$�ST-AD GmbH v. The Republic of Bulgaria (Award on 
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Jurisdiction), PCA Caso No. 2011-06��DZDUG�RI����-XO\�������([KLELW�5)������,&6,'�The Loewen 
Group Inc. v. United States of America, ICSID Case No. ARB(AF)/98/3��DZDUG�RI����-XQH��������5�
������,&6,'�Lemire v. Ukraine��ICSID Case No��ARB/06/18��DZDUG�RI����0DUFK�������([KLELW�5)�
�������
����,&6,'�Occidental Petroleum Corporation v. The Republic of Ecuador (Decision on Annulment), 
ICSID Case No. ARB/06/11��DZDUG�RI���1RYHPEHU�������([KLELW�5)��������
����6&&�Charanne B.V. v. The Kingdom of Spain (Final Award)��SCC Arbitration No. 062/2012��
DZDUG�RI����-DQXDU\�������([KLELW�+9<��������
����,&6,'�Alapli Elektric B.V. v. Republic of Turkey��ICSID Case No. ARB/08/13��DZDUG�RI����-XO\�
������([KLELW�5)��������
����,&6,'�TSA Spectrum de Argentina S.A. v. Argentine Republic, ICSID Case No. ARB/05/5��DZDUG�RI�
���'HFHPEHU�������([KLELW�5)������&I��DOVR�,&6,'�National Gas S.A.E. v. Arab Republic of Egypt, 
ICSID Case No. ARB/11/7��DZDUG�RI���$SULO�������SDUD������([KLELW�5)�������
����81&,75$/�3&$�Saluka Investment BV (The Netherlands) v. The Czech Republic��Partial Award)��
DZDUG�RI����0DUFK�������SDUD������([KLELW�&��������
����,&6,'�Plama Consortium Limited v. Republic of Bulgaria (Decision on Jurisdiction) ICSID Case 
No��$5%��������GHFLVLRQ�RI���)HEUXDU\�������SDUD������([KLELW�&��������
����6&&�Isolux Infrastructure Netherlands, B.V. v. Kingdom of Spain, Arbitration Case No. 
V2013/153��DZDUG�RI����-XO\�������([KLELW�+9<��������
����'HIHQFH�RQ�$SSHDO�QRV������������
����,Q�WKDW�UHVSHFW��VHH�2OLYHU�'|UU�DQG�.LUVWHQ�6FKPDOHQEDFK��HGV����9LHQQD�&RQYHQWLRQ�RQ�WKH�/DZ�
RI�7UHDWLHV��$�&RPPHQWDU\��%HUOLQ��6SULQJHU�������S�������PDUJLQ�QXPEHU������
����'HIHQFH�RQ�$SSHDO�QRV������������
����,&6,'�Salini Construttori S.P.A. v. Kingdom of Morocco (Decision on Jurisdiction), ICSID Case 
No. ARB/00/4��DZDUG�RI����-XO\�������([KLELW�5)��������
����6HH��IRU�H[DPSOH��,&6,'�Joy Mining Machinery Limited v. The Arab Republic of Egypt (Award on 
Jurisdiction), ICSID Case No��ARB/03/11,�DZDUG�RI���$XJXVW�������SDUD�����([KLELW�5)�������,&6,'�
Patrick Mitchell v. The Democratic Republic of Congo (Decision on the Application for Annulment of 
the Award)��ICSID Case No. ARB/99/7��GHFLVLRQ�RI���1RYHPEHU������SDUD�����([KLELW�5)�������
,&6,'�Capital Financial Holdings Luxembourg SA v. Republic of Cameroon, ICSID Case No. 
ARB/15/18��DZDUG�RI����-XQH������SDUD������([KLELW�5)��������
����,&6,'�Saba Fakes v. Republic of Turkey, ICSID Case No. ARB/07/20,�DZDUG�RI����-XO\������
�([KLELW�5)�������6HH�DOVR��,&6,'�KT Asia Investment Group B.V. v. Republic of Kazakhstan, ICSID 
Case No. ARB/09/8,�DZDUG�RI����2FWREHU�������SDUD����������([KLELW�5)�������,&6,'�MNSS B.V. v. 
Montenegro, ICSID Case No. ARB(AF)12/8��DZDUG�RI���0D\�������SDUD������([KLELW�5)��������
����6HH��IRU�H[DPSOH��,&6,'�Capital Financial Holdings Luxembourg SA v. Republic of Cameroon, 
ICSID Case No. ARB/15/18��DZDUG�RI����-XQH������SDUD������([KLELW�5)��������
����'HIHQFH�RQ�$SSHDO�QR��������
����'HIHQFH�RQ�$SSHDO�QRV������DQG������,&-�Case concerning The Barcelona Traction, Light and 
Power Company, Limited (Belgium v. Spain)��,&-�5HSRUWV�������S�����MXGJPHQW�RI���)HEUXDU\������
�([KLELW�&0(��������
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����'HIHQFH�RQ�$SSHDO�QR�������,&6,'�Cementownia “Nowa Huta” S.A. v. Republic of Turkey, ICSID 
Case No. ARB(AF)06/2,�DZDUG�RI����6HSWHPEHU�������([KLELW�50(���������
����'HIHQFH�RQ�$SSHDO�QR��������
����'HIHQFH�RQ�$SSHDO�QRV������������
����'HIHQFH�RQ�$SSHDO�QR��������
����'HIHQFH�RQ�$SSHDO�QR��������
����,&6,'�Phoenix Action, Ltd v. The Czech Republic, ICSID Case No. ARB/06/5��DZDUG�RI����$SULO�
������([KLELW�50(��������LQ�D�VLPLODU�YHLQ�SAUR International S.A. v. Argentine Republic (Decision 
on Jurisdiction and Liability), ICSID Case No��ARB/04/4��GHFLVLRQ�RI���-XQH�������SDUD������([KLELW�
50(���������
����,&6,'�Fraport AG Frankfurt Airport Services Worldwide v. Republic of the Philippines, ICSID 
Case No. ARB/11/12��DZDUG�RI����'HFHPEHU�������([KLELW�5)��������
����81,&75$/�3&$�Oxus Gold v. Republic of Uzbekistan (Final Award)��DZDUG�RI����'HFHPEHU�
������SDUD������([KLELW�5)��������
����,&6,'�Gustav F W Hamester GmbH & Co KG v. Republic of Ghana��ICSID Case No. ARB/07/24,�
DZDUG�RI����-XQH�������SDUD������([KLELW�5)��������
���,Q�WKDW�VHQVH��IRU�H[DPSOH��,&6,'�Metal-Tech Ltd. v. The Republic of Uzbekistan, ICSID Case No. 
ARB/10/3��DZDUG�RI���2FWREHU�������SDUD������([KLELW�5)�������,&6,'�Alasdair Ross Anderson v. 
Republic of Costa Rica, ICSID Case No. ARB(AF)07/2,�DZDUG�RI����0D\�������SDUD��������DQG����
�([KLELW�50(���������
����&I��DOVR�,&6,'�David Minnotte and Robert Lewis v. Republic of Poland, ICSID Case No. 
ARB(AF)10/1��DZDUG�RI����0D\�������SDUD����������([KLELW�5)��������
����,&6,'�Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24,�DZDUG�RI�
���$XJXVW�������VHH�DOVR�SDUD�������µGLVSRVLWLYH¶���([KLELW�&0(��������
����,&6,'�Blusun S.A. v. Italian Republic, ICSID Case No. ARB/14/3��DZDUG�RI����'HFHPEHU������
�([KLELW�5)��������
����,&6,'�Ampal-American Israel Corporation v. Arab Republic of Egypt (Decision on Jurisdiction), 
ICSID case no. ARB/12/11,�GHFLVLRQ�RI���)HEUXDU\�������([KLELW�5)��������
����1RV����������'HIHQFH�RQ�$SSHDO���
����6HH�QR�����RI�WKH������UHSRUW��([KLELW�5)��������
����&RQFOXVLRQ�RI�WKH�UHSRUW��QR������ODVW�VHQWHQFH��([KLELW�5)��������
����'HIHQFH�RQ�$SSHDO�QRV������HW�VHT���
����'HIHQFH�RQ�$SSHDO�QRV������������
����6HH�WKH�UHSUHVHQWDWLRQ�RI�WKH�SRVLWLRQV�LQ�QRV�������HW�VHT��)LQDO�$ZDUG���
����)LQDO�$ZDUG�QR���������
����)LQDO�$ZDUG�QR���������
����)LQDO�$ZDUG�QRV�������������������DQG��������
����81&,75$/�EnCana Corporation v. Republic of Ecuador��81&,75$/�DZDUG�RI���)HEUXDU\������
�([KLELW�5��������
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����,&6,'�Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24,�DZDUG�RI�
���$XJXVW�������SDUD������DQG������([KLELW�&0(��������
����6&&�Novenergia II – Energy & Environment v. The Kingdom of Spain��6&&�$UELWUDWLRQ�����������
DZDUG�RI����)HEUXDU\�������([KLELW�+9<�������SDUD������81&,75$/�3&$ Antaris GMBH and M. 
Göde v. The Czech Republic��3&$�&DVH�1R�����������DZDUG�RI���0D\�������SDUD�������([KLELW�+9<�
������,&6,'�Antin Infrastructure Services Luxembourg S.a.r.l. and Antin Energia Thermosolar B.V. v. 
The Kingdom of Spain��,&6,'�&DVH�1R��$5%��������DZDUG�RI����-XQH�������SDUD�������([KLELW�+9<�
�������
����)LQDO�$ZDUG�QR���������
����)LQDO�$ZDUG�QR��������
����)LQDO�$ZDUG�QR��������
����6XSUHPH�&RXUW����-DQXDU\�������(&/,�1/�+5������%.������NJ�����������Van Wassenaer Van 
Catwijk/Knowsley���SDUD����������
����6XSUHPH�&RXUW����-DQXDU\�������(&/,�1/�+5������$(������NJ������������IMS/Modsaf���SDUD��
������
����6XSUHPH�&RXUW����'HFHPEHU�������(&/,�1/�+5������$&������NJ�����������
�Zaunbrecher/Muyzert���6XSUHPH�&RXUW����'HFHPEHU�������(&/,�1/�+5�����������NJ�����������
�Drost/Schippers����
����6XSUHPH�&RXUW����'HFHPEHU�������(&/,�1/�+5������$&������NJ������������De Ploeg/Kruse����
����6XSUHPH�&RXUW���-DQXDU\�������(&/,�1/�+5������$.������NJ������������Nannini/SFT���SDUD��
��������
����+�-��6QLMGHUV��Nederlands Arbitragerecht��'HYHQWHU��:ROWHUV�.OXZHU�������S�������
����6XPPRQV�QR��������
����)RU�H[DPSOH��)LQDO�$ZDUG�QRV������DQG�������
����)LQDO�$ZDUG�QR������DQG�6XPPRQV�QR��������
����)LQDO�$ZDUG�QR������HW�VHT���
����&RXUW�RI�$SSHDO�RI�7KH�+DJXH�����2FWREHU�������(&/,�1/�*+6*5������$6������3UJ�������������
����3&,-�Case concerning the Factory at Chorzow�����6HSWHPEHU�������6HULHV�$�1R�������
����3&,-�Case concerning the Factory at Chorzow�����6HSWHPEHU�������6HULHV�$�1R������S�������
����([KLELW�5)������
����+HDULQJV��PHULWV��LQ�WKH�DUELWUDWLRQ�RI�������������SS����������
����'HIHQFH�RQ�$SSHDO�QR��������
����'HIHQFH�RQ�$SSHDO�QRV������������
����&I��QR����RI�$GYRFDWH�*HQHUDO�+X\GHFRSHU¶V�RSLQLRQ�IRU�6XSUHPH�&RXUW���-DQXDU\�������
(&/,�1/�+5������$.������NJ������������Nannini/SFT����
����:ULWWHQ�DUJXPHQWV�RI�mr��0HLMHU�QR�������
����'HIHQFH�RQ�$SSHDO�QR��������
����:ULWWHQ�DUJXPHQWV�RI�mr��0HLMHU�QR�������
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����:ULWWHQ�DUJXPHQWV�RI�mr��0HLMHU�QR�������
����:ULWWHQ�DUJXPHQWV�RI�mr��0HLMHU�QR�������
����:ULWWHQ�DUJXPHQWV�RI�mr��0HLMHU�QR�������
����'HIHQFH�RQ�$SSHDO�QR��������
����:ULWWHQ�DUJXPHQWV�RI�mr��0HLMHU�QR�������
����'HIHQFH�RQ�$SSHDO�QR��������
����'HIHQFH�RQ�$SSHDO�QR��������
����*�%��%RUQ��,QWHUQDWLRQDO�&RPPHUFLDO�$UELWUDWLRQ��9ROXPH�,,��LQWHUQDWLRQDO�DUELWUDO�SURFHGXUHV��
6HFRQG�(GLWLRQ��$OSKHQ�DDQ�GHQ�5LMQ��.OXZHU�/DZ�,QWHUQDWLRQDO�������SS�������DQG��������
����6XSUHPH�&RXUW����'HFHPEHU�������(&/,�1/�+5������$=������NJ����������Kers/Rijpma���SDUD��
������
����3������RI�WKH�'HIHQFH�RQ�$SSHDO���
����)LQDO�$ZDUG��QRV����������DQG�����������
����)LQDO�$ZDUG�QRV���������������DQG�����������
����)LQDO�$ZDUG�QRV��������������DQG����������������
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